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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

EDDIE DAVID COX,

)
)
Petitioner, )
)
V. ) Case N017-1099

)
JEFFREY KRUEGERWarden, )
)

Respondent. )

ORDER AND OPINION

Now before the Court is Eddie David Cox’s Petitiohfdr writ of habeas corpus. For the

reasons set forth belo@ox’s Petition [1is GRANTED.
BACKGROUND

PetitionerCox is anincarcerateactogenarian currently serving concurrkfgt sentence
at the Federal Correctional Institution in Pekin, lllin@®x is required to seek permission from
the Chief Judge of this Distridiefore filing any future causes of action because of his “extensive
criminal history and equally extensive litigation history.” & v. RiosNo. 12-1331 (C.D. Ill.
May 2,2013). Retitioner’s counsel received such permission and filed the instant Péboon
1) on March 2, 2017. The Government has filed a Response (Doc. 10), to which Cox has filed a
Reply (Doc. 13). Unless otherwise indicated, the following facts are cudettliese briefs.
A. Cox’s Criminal History

In November 1989, an indictment was returned in the Western District of Missouri
chargingéddie DavidCox with conspiracy to distribute cocaine, in violation of 21 U.S.C. § 846
(Count One); impersonating an officer acting under the authafritye United States, in
violation of 18 U.S.C. § 912 (Counts Two and Twelve); possession with intent to distribute

cocaine, in violation of 21 U.S.C. § 841(a)(1) (Count Three); Hobbs Act robbery, in violation of
1
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18 U.S.C. § 1951 (Counts Four and Seven); felon in possession of a firearm, in violation of 18
U.S.C. §922(g)(1) and 924(e)(1) (Counts Five and Eight); and impersonating & éedaayee
making an arrestr search, in violation of 18 U.S.C. § 913 (Counts Six, Nine, Ten, and Eleven).
Petition, Da@. 1, at 2; Response, Doc. 10, at 1-2; Presentence Report, Doc. 12. Following a jury
trial, Cox was convicted on all twelve counts. Doc. 12, § 3. Cox’s Presentence Repdetrevea
the following prior convictions:

1. April 15, 1960 convictions in Geary County, Kansas, for kidnapping and
felonious assauliCox v. Crouse376 F.2d 824 (10th Cir. 1967);

2. An August 21, 1970 conviction in the District of Kansas for bank robbery, in

violation of 18 U.S.C. § 2113(adYnited States v. Cp»¥49 F.2d 679 (10th Cir.

1971); and

3. AFebruary 22, 1971 conviction in the Western District of Missouri for

conspiracy to violate narcotics lawsnited States v. CoX¥62 F.2d 1293 (8th Cir.

1972).

PSR 11 47, 51, 52.

The district court adopted the PSR and found that Cox qualified for a sentence
enhancement under the Armed Career Criminal Act, 18 U.S.C. § 924(e)(1), based on Counts Five
and Eight, and imposed concurrent sentences of life imprisonment on the conspiracy and
firearms counts, 30 years on the possession with intent to distribute count, 20 gleans tee
Hobbs Act robbery counts, and three years each on the impersonation counts. On appeal, Cox
challenged the validity of the search of his vehicle, the sefffty of the evidence supporting his
conviction, the nondisclosure of a withess cooperation agreement, and the distriet cour
imposition of a $22,000 fine. The Eight Circuit reversed his conviction on the conspiracyoffens

and vacated the accompanyiinge, but affirmed the remaining convictions and sentences.

United States v. Co®942 F.2d 1282, 1284 (8th Cir. 1991).



Cox thenfiled a motion to vacate his conviction and sentence under 28 U.S.C. § 2255.
Among the arguments raisdtetein,Cox claimedhat his counsel was ineffective for fag to
argue that his kidnapping conviction should not have counted because he received a state
discharge of the conviction. The district court resentenced Cox on Count Threentooh 240
months but denied the balance of Cox’s motion. On appeal, the Eighth Circuit afiCmed.
United States210 F.3d 378 (8th Cir. 2000). After the Supreme Court’s decisidohinson v.
United States135 S. Ct. 2251 (2015), Cox sought leave from the Eight Circuit to file a second or
successive 8§ 2255 motion. The Eighth Circuit denied authorization without explatatitaul
States v. CoxNo. 16-2029 (8th Cir. 2016).

B. Cox's Instant Petition

Without the application of the ACCA enhancement, the statutory maxseatence for
Cox’s two felon in possession of a firearm convictions would have beery@at @erm of
imprisonment, rather than the life sentence he received. 18 U.S.C. 88 922(g)(1), 924(a)(2). The
sentencing court determined that Cox was an Armed C@reamal based on four prior
convictions discussed above. Cox now argues that, follobwhgsonhe no longer qualifies as
an Armed Career Criminal.

First, Cox argues thdbhnsonnvalidated the use of his kidnapping conviction as a
gualifying offense. See, e.dJnited States v. Jenkin849 F.3d 390, 392 (7th Cir. 2017¢h'g
denied(Apr. 20, 2017), petition focert. docketed137 S. Ct. 2280 (2017) (holding that federal
kidnapping under 18 U.S.C. § 1201 does not qualify as a crime of violence under § 924(c)).
Second, Cox argues that his 1971 conviction for conspiracy to conceal heroin predates the
Controlled Substances Act (“CSA”). Because the ACCA defines “serrugsaffense” as an

offense under the Controlled Substances Act, Cox argues that I@Sprdrug conviction does



not qualify as a “serious drug offense” under the ACCA. See 18 U.S.C. 8§ 924(e)§2)(A)(
Without the kidnapping and p@SA monvictions, Cox no longer qualifies for an enhanced
sentence under the ACCA. Doc. 1.

Second, Cox argues that he is entitled to proceed under 8 2241 because of a structural
problem with § 2255 preventing him from seeking relief to which he is entitled. Doc. 1, at 2
(citing Poe v. LaRiva834 F.3d 770, 772 (7th Cir. 2016)). Cox argues that § 2255 is inadequate or
ineffective because althougbhnsorninvalidates one of his prior convictions, he could not
indirectly use @ohnsorbased second or successive 8§ 2255 motion to challenge [@Spre-
prior conviction. Doc. 1, at 7. And because Cox’s Armed Career Criminal status seasdra
four prior offenses, any challenge to his pre-CSA prior conviction would have been gointles
because he had three other prioet,tht the time, supported application of the ACGAat 8.

C. The Governments Response

The Government’'s Response doesalatllengePetitioneis claim that his kidnapping
and pre€SA corvictions are notualifying predicates under the ACCA, but neverthebaggies
that Cox is not entitled to relief under § 2241 because Cox procedurally defaulted amis cl
that his narcotics conviction was an improper predicate. Doc. 10, at 9. According to the
Government, it was Cox’s own failure to raise his claim regarding his narconhegction earlier
that created the inadequacy in the successive § 2255 authorization gobcdss.Government
further argues that Cox was not precluded from raising his argument regasdnayduotics
conviction earlier because “[t]he definition of ‘serious drug offense’ as found iNnS.&€L8
924(e)(2)(A)(i) has not materially changed since Cox’s convictilh At 10.

The Government also argthat because Cexin his pro se filings-treated his 1960

convictions for kidnapping and felonious assault as one conviction until recently, “it is



disingenuous to now argue that he did not challenge the narcotics conviction because it would
have been haress.”ld. at 10-11.

Therefore, Cox had a colorable argument that his two 1960 convictions for

kidnapping and felonious assault should have been treated as one. After all, the

convictions arose from an episode where Cox kidnapped a police officer at gun

point and subsequently shot the officer in the right arm and stile the officer’s riot

gun from the squad caCox v. Crouse376 F.2d at 825. In sum, Cox could have

argued that his kidnapping and felonious assault convictions counted as one

predicate conviton and, in fact, Cox actually believed that to be true as

evidenced by the text of his own filings. Those facts support the notion that Cox

could have and should have earlier raised his argument regarding his narcotics

conviction.
Doc. 10, at 12. Finally, the Government asserts that Cox cannot show cause and prejudice
required to excuse his procedural default. According to the Government, “Caxisnda never
foreclosed by circuit precedent; instead, he and his earlier counsel mersdyg midd. at13.
However, even if his claim was foreclosed by circuit precedent, “percaitiéty falone cannot
constitute causeld. at 12 (citingSmith v. Murray477 U.S. 527, 535 (1986)).

L EGAL STANDARD

Generally, federal prisoners who seek to collaterathcittheir conviction or sentence
must proceed by way of motion under 28 U.S.C. § 2255, tlalted “federal prisoner’s
substitute for habeas corpu€amacho v. EnglishiL6-3509, 2017 WL 4330368, at *1 (7th Cir.
Aug. 22, 2017) (quotingrown v. Rios696 F.3d 638, 640 (7th Cir. 2012)). The exception to this
rule is found in § 2255 itself: a federal prisoner may petition under § 2241rdrttexly under 8
2255 “is inadequate or ineffective to test the legality of his detention.” 28 U.S.C. § 2255(e)
Under the"escape hatch” of § 2255(e), “[a] federal prisoner should be permitted to seek habeas
corpus only if he had no reasonable opportunity to obtain earlier judicial correction of

fundamental defect in his conviction or sentence because the law dledtegehis first 2255

motion” In re Davenport147 F.3d 605, 611 (7th Cir. 1998). Thus, the Seventh Circuit has held



that “alternative relief under § 2241 is available only in limited circumstancesfisplly, only
upon showing that (1) the claim relies on a new statutory interpretation cases g2Yitioner
could not have invoked the decision in his first § 2255 maiaithe decision applies
retroactively; and (3) there has been a fundamental defect in the procebdingdairly
characterizeds a miscarriage of justiceMontana v. Cross829 F.3d 775, 779 (7th Cir.
2016),cert. denied sub norMontana v. Werlich137 S. Ct. 1813, 197 L. Ed. 2d 758 (2017).
DiscussION

Petitioner recognizes that his claim does not meet thédfagtnportrequirement
becausdohnsonwas a constitutional case rather than one of statutory interpretation. However,
Petitioner argues that the thypart test embodied iDavenportis only one way of establishing a
structural problem with § 2255. This argument appears to enjoy some support fronin Sevent
Circuit precedent. Ii?oe v. LaRivathe court noted thafd]ne circumstanceinder which this
court has permitted resort to 8 2241 is under théareecondition testin Davenport 834 F.3d
770, 77273 (7th Cir. 2016¢mphasis addedn Webster v. DanieJghe Seventh Circuit “found
that there is no categorical bar against resort to section 2241 in cases wheralaaeeevduld
reveal that the Constitution categorically prohibits a certaialpeh784 F.3d 1123, 1139 (7th
Cir. 2015).

Here, Petitioner invites this Court to recognize another type of structuraéprebth §
2255 and allow § 2241 relief where: (1) a petitioner has more than three predicate offreses
new constitutional decision made retroactdyethe Supreme Court negates one predicate but
otherwise leaves enough predicates for petitioner to qualify as an arrmedaaninal; and (3)
one of the remaining predicates has an unrelated infirmity that was notuhefesy change

in law and which was not raised previously. Petitioner makes three arguments irt etiipsr



position. First, he could not obtain authorization to file a second or successive § 2255 motion in
the Eighth Circuit because, althougphnsorinvalidatesone of his prior convictions, he could
not indirectly uselohnsorto challenge his pr€SA prior.The argument advanced by Cox here
was contemplated by the Seventh CircuiBtanley v. United State827 F.3d 562, 565 (7th Cir.
2016). InStanley Judge Easterbrook made the following remark:

Perhaps a prisoner could argue that he decided not to press an argument about the

elements clause at sentencing, or on appeal, when the only consequence would

have been to move a conviction from the elements clause to the residual clause.

Then it would be possible to see some relation betweknsorand a contention

that the conviction has been misclassified, for the line of argument could have

been pointless befotk®hnsorbut dispositive afterward. But this is not the sort of

argumenthat Stanley makes.
Stanley 827 F.3cat 565 Thiswasthe argument Cox made before the Eighth Circuit, but that
court, it can be presumed, rejected this argument wiikmied authorization to file a second or
successive § 2255 motion.

Second, Petitioner argues that he could not have previously challenged the useesf the pr
CSA offense to enhance his sentence under the ACCA becawsantbecing court and the
Eighth Circuit would not have considered the challenge. Sentencing courtauld not have
been required to make findings about the pre-CSA offeasause the ACCA enhancement was
supported by Cox’s kidnapping, felonious assault, and bank robbery gt the time of
sentencingln support, Petitioner cites to Federal Rule of Criminal Procedure 32rateti
States v. BrowrB46 F.2d 58, 60 (8th Cir. 1991) for the proposition that that Rule 32 does not
require the court to make unnecessary findibd®wise, Petitioner argues that the Eighth
Circuit would not have entertained a challenge to the use of the pre-CSA offensecoajeal

because three other priors qualified Cox for the ACCA enhancement at th&hirde Petitioner

asserts that he could not have argued that the pre-CSA offense was not a “segadffedse”



under the ACCA in his original § 2255 motion because three other priors supported application
of the enhancement at the time. Finally, Petitioner argues that the sentencemenin a
grave enough error to be deemed a miscarriage of justice.

The Court agres that structural problem with § 2255 prevents Cox from any
“reasonable opportunity to obtain earlier judicial correction of a fundamenedtdethis
conviction or sentence because the law changed after his first 2255 tiotienDavenport
147 F.3d 605, 611 (7th Cir. 1998). Petitioner reliedamsonwhich announced a new rule of
constitutional law and was made retroactive to cases on collateral reviawain permission
from the Eighth Circuit to file a second or successive § 2255 motion. Under 28 U.S.C. § 2255(h),
permission to file a second or successive motion may be granted if the pafies bt it
contains (1) newly discovered evidence of innocence, or (2) a new rule of camsaitidiv
made retroactive to cases on collateeaiew by the Supreme Court that was previously
unavailable. However, the Eighth Circuit denied Cox authorizétidie a second or successive
motion presumably becausehnsoronly affected Cox’s prior conviction for kidnapping, and
not histhree remaiimg priors.United States v. CoxNo. 16-2029 (8th Cir. 2018)Section 2255
is thus inadequate because Cox had “no reasonable opportunity toezbtainjudicial

correction of a fundamental defect in his conviction or sentence because therigedetizer

1 The Court uses the term “presumably” becaustke the disposition of a § 2255 motionthe district court, the
circuit courts decide wheth& grant or deny authorization to file a second or successive § 2255 motior28nder
U.S.C. 8§ 2255(h)(2yithout explanation. Because Cox’s request to file a second or successb® @@in wasn
fact based on “a new rule of constitutional law made retroactive to casekaberabreview, that was previously
unavailable,” this Court iansure whythe Eighth Circuitlid not grantauthorization and allowhe district court to
addess the merits of Cox’s motion in a written opinion. The fact that defrgaltborization to file a second or
successive § 2255 motion is not reviewable, see 28 U.S.C. § 2244(b)(3)(EY, $uptports this Court’s finding that
§ 2255 was inadequate oeiffective to test the legality of Cox’s detention. See @lsa-Bey v United States209
F.3d 986, 990 (7th Cir. 200Q)A] district court presented with a petition for a writ of habeas corpus @n2i241
should analyze that petition on its own terms, without assumingvtietever cannot proceed under § 2255 a
cannot proceed under § 2241.



his first 2255 motiori.In re Davenport147 F.3d 605, 611 (7th Cir. 1998he remaining issue
is whether that inadequacy was caused by Cox’s procedural default.

The Government argues that Cox is not entitled to relief under § 2241 because & was hi
own failure to raise his pr€SA argument earlier that created the procedural default and made §
2255 inadequate or ineffective. Doc. 10, at 13. In support, the Government cites to the Eighth
Circuit’s decision irLindsey v. United Statdésr theproposition that a defendant’s procedural
default for failing to make an argument earlier cannot be excused simplysbébalargument
was foreclosed by circuit precedent at the time.a38 998, 1000 (8th Cir. 2010); but see
Webster v. Danie]s784 F.3d 1123, 1136 (7th Cir. 2015) (secbadenportfactor satisfied if
“[i]t would have been futile” to raise claim clearly foreclosed by precedent).

Here, Cox’s argument that his pre-CSA conviction was not a “serious drug offense” unde
the Controlled Substances Act was never foreclosed by precedent. Howevgpiimerd that he
no longer has three predicate offenses necessary for an enhanced sentence AGQ s
notjust foreclosed by circuit precedent, it was ripé until Johnsorwas decided.The
argumat would “have been pointless befa@hnsorbut dispositive afterwardStanley v.

United States827 F.3d 562, 565 (7th Cir. 2016).

Consider the following hypotheticat the time of his sentencing, the P&Rntified
four prior predicate offensds qualify Cox for an enhanced sentence undeAMDEA. Cox and
his counsel did have the option to challengeagh@icationof the pre-CSA offense, and the

district court would hve been faced with two choicéstst, the district court could have

2 See, e.g.United States v. SchoenborhF.3d 1424, 1434 (7th Cir. 1998 he short answer to this argument is
that this court does not render decisions in hypothetical cases.@riewokes the jusdiction of a federal court
must establish, before all else, that he has suffered a concrete and particulpniyged conjectural one will not do.
The condition upon which Schoenborn's claim depefrésocation of his supervised releasias yet to ocauand
may never occur). The issue is not ripe for review; Schoenborndhetatks standing to raise it.”) (internal
citations omitted).



addressethe obgction and made a ruling. Since the Government dmylenges Cos Petition
on procedural grounds, the Government appears to cotiwdiox’s preCSA offensevould
not qualify. Assuming in 1990 the court agreed, Cox would still hadehree qualifying priors
andreceivedthe same sentence. Alternatively, toeirt could have invoked Rule 32(i)(3)(B) and
determined a ruling would be unnecesdagause the matter would not affect sentendihgg
would have left Cox with the four prior offenses and the same sentence. Had Corgbersist
1990, and hathe court agreed and sentent@th under the ACCA but for only three predicate
offenses, the Eighth Circuit woulidkely havegrantedCox authorization to file asuccessivg
2255 motiorafterJohnsonon which e would have prevailed. But because he didrace the
challenge, and the sentencing court did not make a ruling, the Governmenbsdyad't Cox
should be stuck with a life sentence instead of thgeHd-sentence that would have been
imposed without the ACCA enhancemént.

Moreover, the Government’s position procedural default creates a standard that
encourages frivolous litigation. “It would just clog the judicial pipes to requirendefgs, on
pain of forfeiting all right to benefit from future changes in the law, to includéecigs to
settled law in their briefs on appeaid in postconviction filings.Montana v. Cross829 F.3d
775, 782 (7th Cir. 2016). If Cox’s claim is procedurally defaulted, defense counsel should be on
notice to challenge every aspect or dispute at a sentencing hearing in the esitniniéibly,
that the Supreme Court may some day advance a limited challenge to a centaormiciion
that might make another prior conviction irrelevant for the purposes of that sjgecitencing.

Courts expect defense counsel to not raise issues that do not affect sentdthmogh/e

3 The 1Gyear maximum would apply to Cexconvictionsor felonin possessioof a firearm.Cox's 3Gyear
sentence fopossession with intent to distribute un@&rU.S.C. § 841(a)(Xpmains unaffectedut Coxs Petition
indicates that hbas been incarcerated, with credit for good conduct time, for over yieiang

10



Court cannot be sure what defense counsel was thinkivdl not penalize the defendant as a
result.
In sum, because Petitioner had four prior offenses, any challenge to the use ef the pr
CSA drug conviction would have evaded review by the sentencing court and the Righth C
until Johnson See, e.gUnited States v. Winstp845 F.3d 876, 877 (8th Cir. 201¢grt.
denied, 137 S. Ct. 2201 (201T7)Because Winston acknowledges two qualifying prior
convictions, the government need only establish that one of the other two also counts. We
conclude that the battery offense quafand need not address the conviction for terroristic
threatening). The same holds true with respect to Petitioner’s original § 2255 motion in 1994.
And because the Eighth Circuit denied Cox authorization to file a second or sue&22b5
motion based odohnson § 2255 is inadequate or ineffective to test the legality of his sentence.
Finally, the difference between having three, as opposed to two, qualifying priocteamsi
means a significantly larger sentence under the ACCA. Petitioner has teetebovn cause and
prejudice for any procedural default.
CONCLUSION
For the reasons set forth above:
(1) Cox’s Petition [1] for writ of habeas corpusGRANTED;
(2) Cox’s enhanced sentence underAn@ed Career Criminghct imposed by the Western
District of Missouri inCaseNo. 89-00196-01CR-W-GAF is VACATED;
(3) The Respondent is DIRECTED to deliver Cox to the United States District Cothefor
Western District of Missouri faresentencing;

(4) The Clerk is DIRECTED to enter final judgment in favor of Cox; and

11



(5) The Clerk is DIRECTED to send copies of this Order to the United StatescDburt
for the Western District of Missouri and the Clerk thereof for filing in N308196-01-
CR-W-GAF.

(6) This matter is now terminated.

Signed on this 2th day of October,2017.

s/ James E. Shadid
James E. Shadid
Chief United States District Judge
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