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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

CHERYL PUFFER, as the personal )
representative of thestate of
CHARLES PUFFER, deceased,

Plaintiff,
V. Case Nol17-cv-1222JESJEH

UNION PACIFIC RAILROAD
COMPANY,

N S N N N N N N N N N

Defendant

ORDER AND OPINION

This matter is now before the Court on Defendant’s Motion (Doc. 74) to Exclude Expert
Testimony of Dr. Ernest P. Chiodo. Plaintiff has filed a Response (Doc. 76) in Opposition to
Defendant’s Motion, to which Defendant has filed a Reply (Doc. 79). For the reaséorsiset
below, Defendant’s Motion (Doc. 74§ DENIED.

BACKGROUND

Plaintiff Cheryl Puffer(*Plaintiff”) filed this action againddefendant Union Pacific
Railroad Company (“UPRC”) on May 19, 2017 diteld a SecondAmended complaint on
October 20, 2017. Doc. 1Blaintiff filed this suit ashe personal representativetbé estate of
her late husbandCharles Puffer (“Mr. Puffer?))Doc. 74, at 4. Mr. Puffer was employed by
Defendant for 2 yearsas a member of Defendant’s bridge department from 1960 to 2003. Doc.
19, at 2.At some pointMr. Pufferdeveloped cancewhich led to his death on May 22, 201d.
at 3-4. Plaintiff alleges Defendant violated the Federal Employers’ LiaBitity45 U.S.C. § 51
et seq (“FELA”) by failing to provide Mr. Puffer “with aeasonably safe place to work, a failure

which in whole or in part, caused Mr. Puffer’s development on tonsil cancer.” Doc. 76, at 1.
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On September 8, 2019, Dr. Ernest P. Chiodo issued his first opinion in this matter on
whether Mr. Puffer’'s workplace exposures were a cause tfinsd cancer Doc. 74-3, at 8Dr.
Chiodo issued his second report on February 24, 2020, which incorporated the opinions from his
initial report and added ten new records to the list of nad¢ethat haeviewed.ld. at4-5.

Finally, Dr. Chiodo issued a supplemental report on March 4, 2020 confirming that Mr. $uffer’
diagnosis of “adenocarcinoma of the left tonsil to the circumferential hypopharynx and one
center into the cervical esophagus” did not change Dr. Chiodo’s previous opinion. Doc. 74-6.

On March 5, 2020, Plaintiff served amended Rule 26 expert disclosures desi§mating
Chiodo ashersolemedical and liability expert. Doc. 74-3, at 1. Dr. Chiodo “opined that Mr.
Puffer’s tonsil cancer (or oropharyngeal cancer) was caused, at least bypaetding fumes”

Doc. 76, 2Pursuant to Plaintiff'famended Rule 26 expert disclosures, Dr. Chiodgxpected
testify to the nature, extent, and causation of Mr. Puffer’s injuries. Doc. 74-3, at 1. Gdo@hi
also expected to testify to Mr. Puffer’s “exposure to carcinogens and the railroalyiisdus
knowledge of the hazards of exposure to toxifts.On July 15, 202@Mefendant filed its
Motion to exclude Dr. Chiodo'sxpert testhony and requested a hearing on its Motion. Doc. 74.
UponDefendants request,a Dauberthearing was held on November 16, 2020.

L EGAL STANDARD

In its vital gatekeeping role, a district court has “the task of ensuring thapart'e
testimony both rests on a reliable foundation and is relevant to the task atamoett v.

Merrell Dow Pharmaceuticals, Inc509 U.S. 579, 597 (1993A district courts decision to
exclude expert testimony is governed by Federal Rules of Evidence 702 and 703, as construed by

the Supreme Court iDaubert. . . .” Brown v. Burlington N. Santa Fe Ry. C065 F.3d 765, 771

1 On Sepember24, 2020, he Court granted Defendant’s unopposed Motoc. 75)for Partial Summary
Judgment as to Plaintiff’s FELA claims on all substances other than welding.fume
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(7th Cir. 2014)Daubertidentified four factors courts can use to evaluate the reliability of an
expert’s testimony: “(1) whether the expsrtonclusions are falsifiable; (2) whether the expert
method has been subject to peer review; (3) whether there is a known erroroetdexssvith
the technique; and (4) whether the method is generally accepted in the relevaifitscient
community.”ld. at 772 (citingDaubert 509 U.S. at 593-94Howeverthe Daubertfactors are
not an exhaustive list and no single factasuscome determative. Gopalratnamv. Hewlett
Packard Company877 F.3d 771, 780 (7th Cir. 2017). In determiningatimissibility of an
expert, the court’s examination is stiydimited to the expert's methodologyotthe correctness
of the expers conclisions Id. The Seventh Circuit Courbf Appeals has iddified a threestep
analysigdistrict cours must take in order mdmitexpert testimonySeeMyers v. lllinois Cent. R.
Co, 629 F.3d 639, 644 (7th Cir. 2010)t(ust determine whether the witness is qualified;
whether the exped methodology is scientifically reliable; and whether the testimonyassiist
the trier of fact to understand the evidence or to determine a fact in js3heparty offering
the expert bears the burden of establistiegexpers testimonysatisfesthe Daubertstandard
by a preponderance of the evider8mwn, 765 F.3dat 771.
DISCUSSION

Plaintiff's claim againsDefendanis based on negligence under the FELA. Doc. 19, at 1.
The FELAwas"“designed to put on the railroad industry some of the cost for the legs, eyes, arms,
and lives which it consumed in its operationaitkerson v. McCarthy et al336 U.S. 53, 68
(1949) (Douglas, J., concurring). However, it is aatorker’s compensatiostatute nor does it
makethe employer an insuresee Myers629 F.3dcat 642 (quotingWVilkerson 336 U.S. at 68,
“the Act did not make the employer an insurer. The liability which it imposed wéisiibiiey

for negligence.”)Plaintiff must prove alelements of a negligence claim including ttet
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railroad defendant was negligeatidthe railroad’s negligencsausedhe plaintiffs injury. Id.
Courts have “liberally construed” the FELA to inclugleelaxed standard of causation’ wherein
a plaintiff only needs to prove the employer’s “negligence played any part, even thesslight
producing the injury or death for which damages are souBrawn 765 F.3d at 771 (quoting
Consol. Rail Corp. v. Gottshalb12 U.S. 532, 542-43 (1994Regardless ahe causation
stardard in FELA claimsDr. Chiodos expertestimonymust be admissible based on Hezleral
Rules of Evidence, as construedgubert.
l. Admissibility of Dr. Chiodo’s Testimony

In order to pree causationn this casePaintiff offers Dr. ChiodoasPlaintiff’s sole
expert Doc. 74-3, at 1. In its Motion, Defendant argues Dr. Chiodo’s opinions on general
causation and specific causatemeunreliablebecauséde did not follow any estabshed or
scientific metlodology in forming his opinion.” Doc. 74, at Pherefore, b merely relied on his
ownipse dixitin rendering his opinion, not scient®causdne did not gie detail regardig his
knowledge, experience, and training in forming his general causation opdian?, 10.
Additionally, Defendant contend3r. Chiodo did not conduct a thorough review of the ditae
surrounding welding fumes and cancer whmtmed his general caugat opinion.ld. at 7. In
both its Motion ad at theDaubertproceeding, Defendant hightyiticized the Awanstudy’ and
Yatera study which Dr. Chiodo cites in his expert repdd. at 11 It argues tharticlesdo not
support Dr. Chiode@onclusiors.As to specific casation, Defendant argues Dr. Chiodo did not

meaningfully consider alternativauses oMr. Puffers cancerld. at 18.

2 Awan et al.,OccupationaExposures And Squamous Cell Carcinoma Of The Oral Cavity, Pharynx, Larynx, And
Esophagus: A Cas€ontrol Study40 HEAD & NECK 27242732(2018).
3Yatera et al.Cancer Risk©f Hexavalent Chromium In THeespiratory Tragt40J. UDEH 157-172 (2018).
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In her Response, Plaintiff argues Dr. Chiodo’s opinions are reliable because he “has
multiple degrees that touch on all issues of this case, from medical causatiamstdahd
hygiene to toxicology.” Doc. 76, at 4. For general causation, Plaintiff notes Dr. Chiodo relied on
his education, training, and experience then tested his hypothesis through a literaethrédsea
at 45. Plaintiff argues hound sufficient data and reliable evidence from the studies he cites in
his Report ad Defendant’s criticismsajto the weight of his testimony, not the admissibilily.
at 5. For specific causation, Plaintiff responds, “Dr. Chiodo performed a satigfdifterential
etiology and appropriately ruled in his occupational exposure to welding fuldes.”

Dr. Chiodostestimony at th®aubertproceeding clarifiedhis methodologyn arriving at
his causation conclusions and cleared up humerous [efeadant raised iits brief. After
consideringhe Partiesbriefs, Dr. Chiodos deposition, Dr. Chiodo’s expert reports, andfilie-
hourDaubertproceeding, which included oral arguments, the Courtdéesminedr. Chiodos
experttestimony isadmissible The Court does not ogron whether Dr. Chiodo’s opinion is
corred; but rather whethettiis reliable. It will be up to the juro determinevhether Dr. Chiodo
is credible anavhether hiopinionis correct Schultz v. Akzo Nobel Paints, LLT21 F.3d 426,
431 (7th Cir. 2013). “So long as the principles and methodology reflect reliable scientific
practice,[v]igorous crossexamination, presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional and appropriate means of attacking shaky
but admissible evidence.ld. (quotingDaubert 509 U.S. at 596

Defendant does not challenge Dr. Chiodo’s qualifications and the Court does not take

issue with hiredentialseither* In any event, Dr. Chiodo is quid as hehasearnegd among

4 SeeO'Conner v. Commonwealth Edison CH8F.3d 1090 (7th Cir.1994)pholding a district cout sua spaie
considerabn of the admissibility ban expet’s testimony)Lewis v. CITGO Petroleum Corh61 F.3d 698, 704
(7th Cir. 2009)reaffirminga dstrict courts ability to consider thadmissibilityof experts sua spta).
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other things, his Doctor of Medicinejastes’ degreesn Public Health, Biomedical Engineering,
andOccupationabnd Environmental Heidl Sciencesvith a specializatio in Industrial
Toxicology; and Board €rtificatiors in InternalMedicing General Prevedative Malicine,
Industrial Hygiene, and Publicddlth.SeeDocs. 74-4, at 3-4 76, at 5Heis licensed to pactice
medicinein four states and has had numerous professorships teaching medidiherefore,
the Courtfocuses itanalysisn this Order on the reliability and relevance of éxperttestimony.

A. General Causation

The Court does not find Dr. Chiodgdestimonyto be mereapse dixitas Defendant
characterizeit. While an expert cannot merely yadn hiscrecentials thearticlescited by Dr.
Chiodo demonstratihe reliability of his conclusions based on his knowledge, training, and
experience“An expert’s testimony is not unreliable simply because it is founded on his
experience rather than on ddataMetavante Corp. v. Emigrant Sav. Babik9 F.3d 748, 761
(7th Cir. 2010). Arexpert however, cannot basés testimony on mere speculation alief; he
mustdescribethe “methodologies and principles” supporting his opinilah.(citing Minix v.
Canareccj 597 F.3d 824, 835 (7th Cir. 2010ys. of Chicago Painters & Decorators Pension,
Health & Welfare, &Deferred Sav. Plan Trust Funds v. Royal Int’l Drywall & Decorating,,Inc.
493 F.3d 782, 787-78 (7th Cir. 2007))is permissible for aexpert to have amitial hypothegs
then conductesearcho support itClaar v. Burlington N. R. Cp29 F.3d 499, 503 (9th Cir.
1994)(citing Viterbo v. Dow Chemical Co646 F.Supp. 1420, 1425 (E.Dex. 1986),aff'd, 826
F.2d 420 (5th Cir. 1987)).

At the Daubertproceeding, Dr. Chiodo testified general causaticend darified points
from his depsition Hetestified he relied on hisnowledge, training, and experience as well as

the facts in this case, to rendwes opinion. Thearticleshe cies in his report, th&wvan study and
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Yatera studymerely support his ca@tusions.lt is his opnion that welding fumes are known to
cause pharyngeal camcenduding tonsilcancer. In this cas®r. Chiodo reviewedt least thity
documents: numerousedical recordandreports medical billing statements, testsalts,
depositions, and MPuffers railroad personnel records including a photo of Mr. Puffer holding
an arc welding rodSeeDoc. 74-3. He also spoketh Plaintiff regarding Mr. PuffeiHe
researchediterature on the PubMed database atghtified aricles supporting his conclusions
from peefreviewed medical publicatis. Dr. Chiodotestifiedhe did nofperformresearch prior
to making his diagnosis due to his knowledge familarity with variouscancersand welding.
As tohis training, knowledgeand experienceDr. Chiodo explained Bimedicalwork in
the city of Detoit, with particular experienc& occupational work hazards. Considering his long
history of education and traininigis notnecessarthat Dr. Chiodoattle off his couseworkor a
lecture he may have attendiedm decades prior. In response to Defendant’s questiovhere
he learned about welding fumes and oropharyngaaiey Dr. Chiodo did point to his training
and studying in public healtt Harvard,becoming a certifiechdustrial hygienist, and training
in toxicology. Doc. 74, at 73:16-74:As Dr. Chiodo alluded to in his testimony, it would be
unreasonable to expect doctors to puhtisbrreviewedarticlesor conduct in-deptlscientific
studies orevery ailmente or she&ncountes, beforeendering a @dgnosis. It has long been
accepted that medicptofessionalsnay rey onother medical prafssions’ opinions in forming
their own opinionsWalker v. Soo Line R. C&08 F.3d 581, 588 (7th Cir. 2008n experts
reliance on the reports of other professionals often sugp®rdiability of the experts
testmony. Id. Further, in higdeposition, Dr. Chiodtestifiedwhile he did notreatMr. Puffer, he

has treated at least one patietith oropharyngeal cancepscifically. Doc. 74-2, at 66:23-6Z.



1:17-cv-01222-JES-JEH # 85 Page 8 of 15

After drawing upon his knowledge, training, and experience to form his conclusions in
this case, DrChiodo supported his opinions witlid articles The Court isalsounconvincedby
Defendans argumentshatthe articlesdo not support his opinioAt the Daubertproceeding,
Dr. Chiodofurtherexplainedthe two mainarticlesanddiscusgd a study cited within the Awan
article, the Gustawsm study® The abstract of théwan studystates iis a systematic review of
fourteen articleshat aimed to determine the asstion of oral and pharyngeal cancdBPC)
and exposure to various carcinogenic substances. Doc,. a41t9The results showed a
significant association between formaldehyde, wood dust, coal dust, astwestosy fumes
and risk of developing OHC.” Id. The Awan studgites toGustassm for the finding, fo]ne
study showed aimcreased risk of OPC aftpgreater thaheight yearsof occupational exposure
to welding fumes.'ld. at 6.While Defendanbbjected tdPlaintiff’s use of the Gustasm study
at the praeeding, it previously dsissedhe study in itdrief andDr. Chiodos depsition See
Docs. 74, at 12 n;374-10; 74-2, at 98:8-100:4 (citing Awan study at 2729 n.11).

At the proceeihg, Dr. Chiodoagainconfirmed the Yarastudy corroboates his opinion
becausét foundhexavalent clamiumcreates a risk of cancer in the reafory tract.According
to Dr. Chiodo, theéonsilsare anatonually included in theespiratory tractThereforethe article
supports his conclusidmecause weldsrareexposed to hexavalent chromiuHe statel
hexavalent chromium is generated during the welding pradess the metl is welded upoif
there is chromium in the metal. Doc. 74-2, at 135:20-13h801@ium is present in stainless
steel and other stedl@ys. Id. at 135:3-135:5. Dr. Chiodo confirmed his basis for knowing
welders are exposed to hexavalent chromium is his knowledge, training, experience, and the

articles he citedd. at 141:10-142:17. Dr. Chiodo also edthatwith theeffects ofcarcinogenic

5> Gustarssm et al.,OccupationalExposures And Squamous Cell Carcinoma Of The Oral Cavity,
Pharynx, Larynx, And Oesophagus: A G&mtrol Study IrSweden55 Occur. ENVIRON MED. 393400 (1998).

8
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substances, nparicular threshold level of exposurefiuheswhether onevill or will not develop
cancerbutmore expsure carincrease the likelihood of cancét. at50:14-51:17. Based on the
evidence before the Courttthis time,the Yaterastudy supports hiinding thatexposure to
hexavalent chromiunthroughout a lengthy weldingareer can caudensllar cancer.

Overall,Dr. Chiodo explained why the articles supported his findiagveldingfumes
can cause oropharyngeal cander discussed the various confidence rdky inthe studieshe
explainedthe difference®etween ssociation and causati; hedescribedis perceived
reasoning as to why a subset in onéhefstudies did not meet the authors’ threshold for finding
an“associatioh— dueto its failure to meet the 95% dashence inteval. Dr. Chiodo also pointed
outthat sciencegenerally requires jproof of 95% cetainty and quoted reference guide on
epidemiolagy. SeeDaubert Ex. 7 (“The most common significance level, or alpha, used in
science is .05. .A common error made by lawyers, judges, and academics is to equate the level
of alpha with the legal burden of proof. Thus, one will often see a statement that udpigaan a
of .05 for statistical significance imposes a burden of proof on the plaintiff farrttggrethe
civil burden of a preponderance of the evidence (i.e., greater than)5W¢h)le Dr. Chiodo
clarified hewas not opining on any legal issue, nor does the @oexlit it as suchhe wanted to
explainhis commetary onassociationand the articles he citéa support of his conclusiorfs.

Plaintiff bears the burden of proof, however, Defendant failecetoit how thearticles
cited by Dr. Chiodo do not support his conclusion that welding fumesazesgthe type of

canceMr. Puffer hadln the aggregatdaintiff sufficiently demonstrates Dr. Chiodo’

6 When questionethatthe study Dr. Chiodo cited only discusses an associatidestified“l agree with the
general statement that association does not necessarily mean caBsatamsociation does not mearsomebody
using the term, talking about association, does not mean that there is not caudatioritier explainedthat in
medical articles “when they ge language likksignificantassociation that is very strong language saying

that they believe, based upon their systenraticew of the literature, that welding fumes caasgpharyngeal
cancer’ Doc. 742, at 1184-118:17



1:17-cv-01222-JES-JEH # 85 Page 10 of 15

testimonymees theadmissibilitystandard teender a conclusion as to general causatidhis
case Defendant is free teebut Dr. Chiodo’s testimony with its owwnidenceor expertat trial

B. Specific Causaion

In his expert reports and thie Daubertproceeding Dr. Chiodo confirmed he understood
thatMr. Puffer was a smoker, his work recordisacly indicated that his work involved welding,
he repaired bridges for 42 years, his clothing had welding burns, and his clothing smelled like
coal and hadlark stainsAt theDaubertproceeding, Defendant did not take issue with Dr.
Chiodo’s knowledge of Mr. Puffer, his work environment, ordascerrisk factors However,it
arguedn its Motion that Dr. Chiodo did not falv the scientific method for differential etiolqgy
therefore his carlusion on specific causation is unreliat$eeDoc. 74, at 20.

Dr. Chiodo claims to have applied differential etiology in this case. Doc. &4t85:2-
185:13 Differential etiology can satisfpaubertif the expert applied reliable methods, which is
determined on a cag®/-case basi€rvin v. Johnson & Johnson, Inel92 F.3d 901, 904 (7th
Cir. 2007).In differential etidogy, a doctor rules iall the patential causes of persoris disease
or injury thensystematically rules out causéatdo not apply to the persoklyers 629 F.3d at
644. After this process, the docttetermineshe likely @useor causesof the ament. Id. While
an expert does not have to exclude all alternatives with certainty, courts catectmbsether
the expert has adequately accounted for obvious alternative explanaBimver 765 F.3cat
773(citing Schultz 721 F.3dat 434) (internal quotatiorasnd citation omitted)Such
considerationncludes whether the expert explathwhy & alternative explaation is not the
sole cause of théisease or injurySchultz 721 F.3cat 434.

In addressing specific causatiomtl parties cit&rown, 765 F.3d 7655eeDocs. 74, at

16-19 76,at 1618. HoweverBrownis distinguistable from this casé€ropharyngeal cancées

10
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differentthan thecumulative vbration injuryin Brownwhere a review athe plaintiff's

workplace mayhave beemf more value. While Dr. Gbdo did need an understanding\ar.

Puffers work the type of testing for a vibration injunyay have hadhorevalue or necedy in

Brown Additionally, the plaintiff's injury in Brownallegedly occurredver amuch shomr

period of about yeas whereasdvir. Puffer worked for theailroadfor 42 yearsand stopped

working about 10/ears before he passed awlye Brown expert reported that his methodology

entailed “measuring frequency and force required for various job tasks; videotaping and

photographing job task activities for further analysis”; identifying “variances iwthen job

description as compared to the actual duties performed; using scientific mgasals, such as

a Chatillon gauge, which constitutes an objective measure of force; assessipglpjakh/

function factors; and evaluating the level of force exertion required to perform a&kob ta

Brown, 765 F.3d at 769n reality, based on thexperts deposition, ather tharperforming these

tasksthe expertmainly based his opinion on observations as an independent contractor 10 years

prior on a different site railroad sitkl. at 769-70. Thus, he relied on untestable assumptions and

his own subjective experieadd. at 771.The Brownexpet failed to follow his own

methodology and failetb rule in the plaintiffs job as a factord. Ultimately, thedistrict court

in Brown excludedhe experfor unreliable methods because he deviated substantially from the

recognized scientific practices that he descrifidée Seventh Circuitfirmed the district couis

ruling and furtker remarkedthe expetrdid not consider the piatiff'swork as a volunteer

firefighter, family history of the samdisorder,or the fact thaplaintiff rode a motorcycle

reguarly. Id. Therefore he failed torule outother causes under differential etiololyl.at 774.
Unlike the expert irBBrown, Dr. Chiodo considered which altetive causeshould be

ruled in and which causes could be ruled &tDoc. 74-2, at 187:23-188:1-3. In his

11
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deposition, Dr. Chiodo confirmed the likely causes of oropharyngeal cancer include smoking,
alcohol, HPV (“human papilloma virus”), and weldind. at 85:4-85:9. As to specific causation,
Dr. Chiodo stated he considered Mr. Puffevierk as a welder for2lyearsand hiswife’s
confirmation that Mr. Puffes clothes smelled of smoke. Duritige Daubertproceeding, Dr.
Chiodo elaboratethat despite Mr. &ffer’s history of cigarette smoking, Mr. Puffer had more
exposure to welding fumes than tobacco smaabsde workedor the railroad for 2 years.
Dr. Chiodorelied on his owrexperience as a welder from ade? to 21to corroborate the smell
of smoke when one is welding.et+emarked;you can taste in your mouth.” In his deposition,
heexplainedhe could notule HPVas the sole causecause MiPufferswelding experience
could not be ruled owts a causdd. at 188:15-189 1. Likewise, he could not rulgelding as

the sole cause because could not rule out HPW. at 189:20-189:22. Athe Daubert
proceeding, Dr. Chiodo agaiestifiedhe tried toeliminate other potential causeshdf. Pufer’s
cancey but he could not.

Based orDefendants brief in its Motion, the Court recognizes there couddplerceived
inconsistencies between Dr. Chiodo’s deposition an®aigertproceeding testimony. In his
deposition, here were a few instancedere Dr. Chiod@ould not recalthe extent of Mr.
Puffers smoking hisory, almhol, or HPV diagnosidd. at 64:9-6421, 88:24-89:6, 183:18-22.
Nor is the record eimely clear on thespoints.However, there were other instances where Dr.
Chiodotestifiedhe ruled in smoking, alcohol, and HPV in addition to weldinges asauses
of Mr. Puffer’s cancer and could not rule any of them mltat 191:12-191:23,199-193:16 At
some point between Dr. Chiodo’s depositaomd theDaubertproceeding, heefresed his
recollectionregarding MrPuffer's riskfactors.Such inconsistencies were rtbtedly

contradictory aPr. Chiodo mersi stated‘he could not recall.Overall, thesgotential

12
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inconsistenciego to the weight and credibility of hisstimony.Therefore suchissues can be
explored on crosexamination at trial and are better suiteda jury to dede in its credibility
determination.

Further, so long adifferential etiolgy was appliedevenif Dr. Chiodo was tinaware of
aspects ofMr. Puffer’s] work or medicalhistory, that doesnitecessarilynean the expeghould
be struck.”See Mers, 629 F.3d at 645 (instructing tfist courts to allowinaccuracieso be
explored through cross-examination wheraalical expertrelied upon a patierd’seltreported
history and that history is found to be inaccurate.”). A juag ari' essential rolasthearbiter of
the weight and credibility aéxpert testimony Gopalratnam 877 F.3cat 781.An expert may
provide testimony that appliegalid and proper methodologyet the conlusion is subject to
doubt.ld. At that point, the jurgandetermine the weiglof any sources of doult. Based on
the ewdencebefore theCourt, Dr. Chiodaeliably applied differential etiology and followed
throughwith hismethodology in forming his conclusion that exposure to welding fumes over a
42-year career was a causeMit Puffer’s cancer.

The Court now turns to the thisdgp in determiningtheadmissibility of expert
testmony. As discussed below, Dr. Chiodtestimonywill assist the jury irdeterminng a fact
at issueln an FELA claim, causatiois aquestion for the jury to determin8caggs v.
Consolidated Rail Corp6 F.3d 1290, 1293-94 (7th Cir. 199®)alker, 208 F.3cat 587.Here, as
Defendant pointed out, Dr. Chiodotestimony is essential to PlaintdfcaseMr. Puffer worked
for the railroador 42 years an®laintiff alleges his work including that of a weldewas a cause
of his cancer. Dr. Chiods'’testimonywill assist the jury in determining whethwelding fumes
were atributable to Mr. Pfier’s cancerdiagnosis. Thus, the Court finds Dr. Chicgk&'stimony

will be relevant and helful to the jury, and he may testify to causation.

13
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Finally, at theDaubertproceeding both paeis mentionedther cases in whichr.
Chiodo’s expert testimonyasadmittedor excluded Dr. Chiodoevenpointed outhata federal
judge has never excluded him after hearing his testimonipatibertproceeding. Hoever, the
Court notes the U.Ristrict Judge inSimon v. Select Comfort Retail Cqripom the Eastern
District of Missouri didprecisely thatSeeNo. 4:14CV-1136 JAR, 2016 WL 160643, at *7
(E.D. Mo. Jan. 14, 2016) (finding Dr. Chioddestimonynadmissible becauste“failed to
provide an adequate methodology for his conclusions on causation, and his primary reliance on
temporal relationships is insufficient to satisfy the requiremernaabert). Even though other
courts have found Dr. Chiodoéxperttestimaly inadmissike in FELA cases, liis Court is not
bound by thoseecisiors and those cases arestiliguistable SeeHarder v. Union Pac. R.R. Co.,
No. 8:18CV58, 2020 WL 469880, at *1 (D. Neb. Jan. 29, 20#i)eal docketedNo. 20-1417
(8th Cir. Mar. 2, 2020)West v. Union Pac. R.R. Cdlo. 8:17CV36, 2020 WL 531994, at *5 (D.
Neb. Feb. 3, 2020appeal docketedNo. 20-1422 (8th Cir. Mar. 4, 202@)’Neill v. Union Pac.
R.R. Co.No. 8:18CV385, 2020 WL 4260596, at *12 (D. Neb. July 23, 20H@)secases
involved differentevidenceand facts includinglifferentinjuries,occupationsand toxinsHere,
the Court also had the beiteff heaing Dr. Chiodos live testimony In cortrast, Plaintiffcited
cases wherdistrict courtfound Dr. Chiodadmissible Again, these cases are factually
different andtheadmissibility of an expert is determined a caseby-case basis.

Il. Motion for Summary Judgment

In the event Dr. Chiodo’s testimony is excluded, Defendant requests that the Court grant

summary judgment in its favor. Doc. 74, at B@fendant argues Plaintiff must offer expert

testimony on the cause of Mr. Puffecancerbecause it would not be known or obvious to a

14
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layperson. Doc. 74, at 20 (citiddyer, 629 F.3cdat 643).Plaintiff does not contest that it cannot
meet its burden of proof without Dr. Chiod&eeDoc. 76.

In an FELA claim plaintiff must show causationherefore a failure to show causatias
fatal. Kopplin v. Wisconsin Cent. L{d®14 F.3d 1099, 1105 (7th Cir. 201Bxpert testimony is
required in an FELAlaim where causatiowould not be obvious ta laymanMyers 629 F.3d
at643 “[Where]there is no obvious origin to an injury and it hasultiple potential etiologies,
expert testimony is necessary to establish causétioh (quotingWills v. AmeradaHess
Corp.,379 F.3d 32, 46—-47 (2d Cir. 2004)ting Claar, 29 F.3dat 504). The causationf
tonsillarcancer is not easily understood by a laypertwarefore Plaintiff must offerexpert
testimonyAs discussedbove, the Coutiasdetermined Dr. Chiodo’s testimonyasimissible
underDaubert Becausayenuine issues of materedistas to ausatiorandDr. Chiodo’s
causabn testimony is admissibehis casenustproceed to trial.

CONCLUSION
For the reasons set forth above, Defendant’s Motion (Dodo®&Xclude the expert

testimony of Dr. Chiod@s DENIED.

Signed on this 20th day of November, 2020.

s/James E. Shadid
James E. Shadid
United States District Judge
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