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INTHE UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

JEAN MARIE THOENNES )
Plaintiff, ))
V. )) Case No. 17-1278
COMMISSIONER OF SOCIAL ))
SECURITY )
Defendant. ))

ORDER & OPINION

This matter is now before the Court on Plaintgbin Marie ThoennegPlaintiff’) Motion
for Summary Judgment (ECF No) 8nd Defendant Acting Commissioner of Social Security
Nancy A. Berryhill's(*the Commissioner”) Motion floSummary Affirmance (ECF No. 12 For
the reasons stated herein, Plaintiff's Motion for Summary JudgmBENSED and Defendant’s
Motion for Summary Affirmance IGRANTED. This matter is now terminated.

JURISDICTION

Plaintiff seeks judicial review of a final decision of the Commissioner which found se wa
not entitled to Period of Disability and Disability Insurance Benefitscbapen disability. This
Court has jurisdiction over this action pursuant to 42 U.S.C 8§ 405(g).

PROCEDURAL AND FACTUAL BACKGROUND1

On March 21, 2014, Plaintiff filed her applications for Period of Disability and Disabili
Insurance Benefits, alleging a disabling condition with the onset datewdryal2, 2013.Her
initial claims for disability listed a heart condition, unstable blood pressurstake. (R.at56).

Plaintiff's claim was denied initially on September 5, 2014, and upon reconsideration@néyiar

! Facts included are cited from the Plaintiff's Motion for Summary Jeadgmnles®therwise indicated. (ECF No.
10).
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2015. Plaintiff then requested a hearing befinAdministrative Law Judge &LJ”). On April

28, 2015, ALJ John Wood held a hearing and on June 8, 2016, denied her benefits. Plaintiff
appealed the decision and it was denied on April 11, 2017. Plaintiff then filed a commiaint f
judicial review under 42 U.S.C. 8405(g). On November 20, 2017, Plaintiff filed a Motion for
Summary Judgment (ECF No. 9) and Defendant filed her Motion for Summary afiicenon
Januaryl?7, 2018 (ECF No. 12).

Plaintiff was born January 28, 1958ndwas fifty-seven years old at the alleged onset of
her disability. Plaintiff is 5’2" and weighed 240 pounds at the time of her hearing laadhas
been labeled as obese by various doct@sat 1712, 1870 At the time of filing she was legally
sepaated from her husband and lived with her daughtne testified that she had completed
some college. (Rat39). Plaintiff smokes even though she has been told numerous times that it
is bad for her healthPlaintiff waslastemployed wasnJanuary 2013, when she was laid ¢R.
at 40). During her last jolshe served as a receptionist and did billing for a tegycompany.

(R. at 40). Plaintiff did not engage in substantial work during the period beginningadielged
onset date, January 12, 2013, to her last date of insurance, September 30, 2015.

The Plaintiffwas seen almost monthly by Dr. Valpamarily for herhypertensionbut he
also treated her depressj@dema, dizziness and chest pairgR at 261 313). Plaintiff was
hospitalized from January 2, 2Qu4htil January 10, 2014, for a syncopal episode, vomiting and
urinary tract infection. (R. a898-717). While in the hospital in January of 2014, Plaintiff had a
psychiatric consultation for her depression and anxiety. (R. at 693). The dooted &oriind the
Plaintiff appearing to be sedated and that her “speech [was] slurred and ghenads to stay
on topic during the evaluation. (R. at 693). He diagnosed her with depressive disorderiaiel poss
over medication. (R. at 695)The Plaintiff was again admitted to Advocate Bromenn Medical

Center from March 4, 2014ntil March 7, 2014, for hypertension, anxiety, depression and



coronary artery disease. (R. at 730). One of the progress notes indicates that hlendow
pressure is the cause for her symptoms. (R. at 718). The discharge papkisah&taintiff was
told that she needs to lose weight and that it “is probably the key to all her i€Buas 730, 739).
Plaintiff visited the emergency room on March 18, 2014, complaining of a severe e adac
high blood pressure. (R. at 758he was successfully treated for her laehe, her blood pressure
was stabilized and she was told to follow up with her primary care doctor and to stkipgm
(R. at 760). Plaintiff was admitted to the hospital in July of 2014, to treat angiagtieygered
by a reaction to medication andahol. (R. at 781).

On September 3, 2014, the Plaintiff saw Dr. Felicitas Sebastian for a psycablog
evaluation. (R. at 823). Dr. Sebastian concluded that

her psychological condition appeared to be the result of stress from martial

problems that affect her health (blood pressure) and unresolved trauma. She

appeared to have fair mental potential to perform work related activities iimyolv

understanding and memory, sustained concentration and persistence, social

interaction and adaptation.

(R. at 26).

Hearing Beforethe AL J

Plaintiff's attorney’sopening statemerstated that Plaintiff suffers fromreeart condition,
chronic swelling of the legs, depression and anxleyprevent her from being able to worR.
at 37).

Plaintiff testified that she only drives “two or three times a mg@riihcause she does not
feel safe olike she has control. (R. at 39). When asked about doing household aciNatiesff
stated she “could do a little biut it's a little bt then | haved sit down and rest, or take-ause
my inhaler, or nebulizer.” (R. at 41Rlaintiff also testified that she leaves her home to go grocery
shopping, and to the library but only with the assistance of her daughter. (R. @&hdBlaintiff

also testiled thatbeforeshe was laid off in 2013er boss “was very understanding if | had to
3



leave, or go to the emergency room, or be in the hospital” when she was dealing with blood
pressure spikes and drops. (R. at 4B)aintiff was askedvhy shewould be unable tovork a

similar job agam andshe stated, “if | sit for a very long my legs swell very badly, and my feet, and
my ankles and everything. And if | get up and walk, or get up, | get very dizandtsnes fall
down.” Plaintiff alsostatedthat her concentration and comprehensiabl@ms becaman issue

after her heart surgegnd“it’s very hard for me to readecause | can’t concentrate(R. at 44).

Plaintiff's attorney asked her questions about her mental health. (R. at #d%)as |
introduced that Plaintiffees a mental helltare professional for counseling. (R. at 45). The
Plaintiff described that “I get very low when my health is bad, and then | kindsa in on myself
and slep a lot” (R. at 45). She also stated that she sometimes has to take medication for panic
attacks. (R. at 46).

Plaintiff's attorney also questioned her about her swelling. (R. at 46). Sheedeitédt it
happens “all the time” and “sometimes it’s just worst [sic] than others.” (R..aPA&@ntiff stated
that her ankles, tops of feet, hands, face and eye lids swell. (R. at 46). Plaphifihec that
when her legs and feet are swollen Bag to “keep my legs up at least waist high” or “lay on the
floor and put them on the coythnd sometimemust keep her legs elevated most of the day. (R.
at 46). Plaintiff testified when she attends her monthly social event, which lasts about an hour and
a half she puts her feet up on a chair. (R. at 47).

Plairtiff's attorney askedhe Plaintiff about her chest pains and sestified that shéakes
nitroglycerin two to four times a month. (R. at 47). Plaintiff also stated thatudfezs from bad
headaches that will last hours as a side effect of the niceghly (R. at 47).

Once the Plaintiffs examination was complete, vocational expert, DennisafGrst
testified. (R. at 48). The expert testified thaa personlimited to sedentary work with the

restrictions given by the AlwWould be able to perform the jobs of a collection clerk, receptionist,



insurance clerk and purchasing clerk. (R. at 49). The ALJ asked him if these jobs would allow
for positional changes through the day and he responded that movement is “pretglyregul
available.” (R. at 50). Heontinued to explain that “all jobs offer the opportunity to stand at the
workstation, but other than the collection clerk, there would be quite a bit of opportuniaykt
around an office environment” arid alternate between sitting and standing would be possible.
(R. at 50). The expert also testified that all of these jobs involve more tharonatageraction
with people, including the public and supervisors. (R. at $he ALJ inquired about what level
of skill was required for these pasits and the expert testified that they were all s&tied or
skilled positions. (R. at 51).The expert opinedhat the typical emplar would toleratetwo
absences month. (R. at 51). The expert said the previously listed positions would require an
employee to stay on task for “about 80 percent of actual time or 90 percent of the pityducti
expectation.” (R. at 52).

Plaintiff's atorney asked the expert wiaterance an employer would have for someone
to elevate their legs during the day. The expert opined “normally that’s ngttgdie allowed in
that type of environment. There’scertainly that opportunity during break time.” (R. aj.52he
ALJ followedrup with questions about the opportunity to take breaks and the expert testified
“although in these jobs it's somewhat more flexible when you take [a break], bagdghegate
amount would be the same.” (R. at 53).

Finally, the Plaintiff made a statement:

| would like to work but it's very difficult if you can't sit for very long, or stand for

very long... | get confused easy, | have troullmemberinghings. Sometimes |

get lost in conversatiobecause I'm like-I don’t know why that happens, it's

probably the medication. The fear of falling is great... if my blood pressugs go

up | have to leave work because | have to either go to the emergency room or the

doctor.. A year ago | was in the hospital and they put me in a nursing home for six

weeks...| havehome nurses now. And they started out once a week, and now

they're twice a week.

(R. at54-55).



ALJ Decision

The ALJ’s concluded that “the claimant’s allegation of complete and totallgiliiga
cannot be fully accepted.” (R. at 27). In his Residual Functional CapaRREL() finding, the
ALJ stated “her past relevant work consisted of sedentary work that, as perfortheadhational
economy, could be performed either sitting or standing and allowed for flexdak tbme...”
(R. at 27).

The ALJ made the following findings:

1. The claimant last met the insured status requirements of the Socidatysecu
Act on September 30, 2015.

2. The claimant did not engage in substantial gainful activity during the period
from her alleged onset date of January 12, 2013 through her date last insured
of September 30, 2015 (20 CFR 404.1571 et seq.).

3. Through the date last insured, the claimant had the following severe
impairments: COPD/asthma, obstructive sleep apnea, hypertensive vascular
disease, coronary artery disease, anesity (20 CFR 404.1520(c)).

4. Through the date last insured, the claimant did not have an impairment or
combination of impairrants that met or medically equaled the severity of
one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of the entire record, the undersigned finds that,
through that date last insured, the claimant had the residual functional
capacity to perform sedentary work as defined in 20 CFR 404.1567)a)
except: she could not climb ladders, ropes, or scaffolds; she could
occasionally climb ramps/stairs, balance, stoop, knealich, and crawl;
she needed to have the option to alternate between a sitting and standing
position periodically equally during the day if desired; she needed to avoid
hazards; she needed to avoid concentrated exposure to extreme
temperatures, humidity, and vibrations; she needed to avoid even moderate
exposure to pulmonary irritants; and she needed to be able to have the
flexibility to take albtted work breaks when desired.

6. Through the date last insured, the claimant was capable of performing past
relevant work as a receptionist and purchasing clerk. This work did not
require the performance of werklated activities precluded by the
claimant’s residual functimal capacity (20 CFR 404.1565).

7. The claimant was not under a disability, as defined in theaBSeicurity
Act, at any time from January 12, 2013, the alleged onset date, through
September 30, 2015, the date last insured (20 CFR 404.1520(f)).



STANDARD OF REVIEW

The Court begins its review of the ALJ’s determination with the applicald¢ $emdard.

To be eligible for Supplemental Security Income and/or Disabilgyreince Benefits, a claimant
must show his or her inability to work is medical in nature and that he or she isdatabied.

In order to establish a disability under the &b8iecurity Act, a claimant must demonstrate
an “inability to engage in any substantial gainful activity by reason ofreadycally determinable
physical or mental impairment which can be expected to result in death or has tastade
expected to lagor a continuous period of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A).
Establishing a disability under the Act is a fistep, sequential process. The inquiry ends if, at
any given step, the Commissiofaffirmatively finds that the clainm is disabled or not disabled.
Should the ALJ not make that determination, he or she must proceed to the nex3est2f.
C.F.R. §416.920(a)(4). In the following order, the ALJ must evaluate whether thardai

1) currently performs or, during thelevant time period, did perform any substantial
gainful activity;

2) suffers from an impairment which is severe and “meets the duration reqotren 8
416.909” or whether a combination of impairments is severe “and meets the duration
requirement”;

3) suffers from an impairment which meets or equals any impairment listed in apiend
to subpart P of part 404 and which meets the duration requirement;

4) is unable to perform past relevant work; and
5) is able to make an adjustment to other work based on the claimant’s Residuaalincti

Capacity (“RFC"), age, education, and work experience.

20 C.F.R. § 416.920(a)(4){».

2 Generally, by way of an ALJ.
3 Should the claimant not qualify under one of Step Three’s listed imgaisythe ALJ then proceeds to Step Four
to determine the claimant’s Residual Functional Capacity (“RFC”). Botda the claimant’s RFC, the ALJ
detemines under Steps Four and Five whether the claimant is capable ofriegfpast work or other work
available in the national economy. 20 C.F.R. § 404.154@je)
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This Court’s review is governed by 42 U.S.C. § 405(g), which provides that “the findings
of the Commissioner of Social Security as to any fact, if supported Isyastilal evidence, shall
be conclusive.” “Substantial evidence is ‘such relevant evidence as a reasomablsight
accept as adequate to support a conclusidschaaf v. Astrue, 602 F.3d 869, 874 (7th Cir. 2010)
(quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). Although less than a preponderance,
substantial evidence is more than a “mere scintilla” of evidence; it is “such reéeadence as a
reasonble mind might accept as adequate to support a concludiichardson, 402 U.S. at 401,
seealso Diaz v. Chater, 55 F.3d 300, 305 (7th Cir. 1998¢wersv. Apfel, 207 F.3d 431, 434 (7th
Cir. 2000).

A Court will “review the ALJ’s decision deferentialty Overmanv. Astrue, F.3d 456, 462
(7th Cir. 2008). “‘Although this standard is generous, it is not entirely uncritiéald the case
must be remanded if the decision lacks evidentiary supplatt(quotingSteele v. Barnhart, 290
F.3d 936, 940 (7ticir. 2002)). The Commissioner, acting through the ALJ, “is not required to
address every piece of evidence or testimony presented, but must provadgcal ‘bridge’
between the evidence and his [or her] conclusiofisrty v. Astrue, 580 F.3d 471, 47&th Cir.
2009) (quotingClifford v. Apfel, 227 F.3d 863, 872(7th Cir. 2000)). It is this Court’s role to view
the record as a whole, but it may not reweigh the evidence or substitute its judgnteaitdotie
ALJ. Schmidt v. Apfel, 201 F.3d 970, 972 (7th Cir. 2000). The ALJ must articulate some minimal
basis for the conclusions that he or she reaches so the reviewing courtanayhé path” of the
ALJ’s reasoning.Willisv. Apfel, 116 F. Supp. 2d 971, 974 (N.D. lll. 2000) (quotidigz, 55 F.3d
at 307); see also Carlson v. Shalala, 999 F.2d 180, 181 (7th Cir. 1993). If substantial evidence
supports the ALJ’s decision, it shall be affirmed even if “reasonable modis differ concerning
whether [the claimant] is disabledElder v. Astrue, 529 F.3d 408, 413 (7th Cir. 2008) (quoting

Schmidt v. Astrue, 496 F.3d 833, 842 (7th Cir. 2007)).



DISCUSSION

Plaintiff alleges the ALJ did not reasonably evaluate Plaintiff's symptoceulse he did
not consider the combined effects of claimant’s impairmente regulations require the ALJ to
apply a twestep process in evaluating a claimant’s statement about her impairngeat20
C.F.R. 88 404.1528, 404.1529. The ALJ must first decide whether the claimant has a medically
determinable impairment that “elol reasonably be expected to produce the pain or other
symptoms alleged.” 20 C.F.R. 8§ 404.1529(a). If the ALJ finds a medically determinable
impairment, then the ALJ must “evaluate[s] the intensity and persistence’® aflahmant’s
symptoms and deternerhow they limit her “capacity for work.” 20 C.F.R. § 404.1529(c).

The ALJ first considered Plaintiffs mental impairmentsThe ALJ found that the
“claimant’s medically determinable mental impairments of depression and awmhsemger,
considered singlgnd in combination, did not cause more than minimal limitation in the claimant’s
ability to perform basic mental work activities and were thereforeseonre.” (R. at 21). The
ALJ considered the four statutory functional areas to be considered wheatiegpimental
disorders. (R. at 223). As mentioned above, this Court will uphold findings of the ALJ if they

are supported by substantial evidence.

Plaintiff argueghe ALJ did not adequately consider the Plaintdigg/time fatigue (ECF
No. 10 at 13). Plaintiff claims that she sleeps during the day because of ib@paesisthat she
has trouble sleeping at night. (R. at 221). The ALJ discussed how Plaidtifiters have
repeatedly note@laintiff's non-compliance with her CPAP machine, told her that she needs to
stop taking naps during the day and changed her medication to make her less diRwesty781
941, 945, 949, and 1551)he medical evidence indicates that Plaintiff's fatigue was treatable and

controllable if shdollowed the doctor’'s order. For example, on November 9, 2012, Plaintiff saw



Dr. Vales complaining of no appetite, fatigue and dizziness. (R. at 295). The doctor niobhed tha
told her that he thought

her fatigue mostly is her body adjusting to going through the sifélslast three

to four weeks, her blood pressure coming under control, getting over the acute

congestive failure, and that as things are stable for a longer periodlistegamn

her strength.

(R. at 297). The Seventh Circuit helccondition that is treatable and controllable is not entitled
to benefits.Prochaska v. Barnhart, 454 F.3d 731, 737 (7th Cir. 2006urthermore, the Plaintiff
did not present evidence to shdvow her fatigue would limit her work under theedentary
conditions listey the ALJ.

Additionally, the PlaintiffarguegsheALJ erred in not considering Plaintiff's alleged issues
with concentratiorand comprehension(ECF No. 10 at 9 and 13Plaintiff claimsshe used to
read all the time but has only read three books since her surgery because of “lackrifabme.”

(R. at 204). She describes that $fas issues following verbal instructions because she gets
“confused and forgetful” but can follow written directions. (R. at 225.) The ALJ founith “wi

respect to concentration, she was able to watch television, use a computer fanedicaa lot’,

and handle her finances without difficulty.” (R. at 22).

The ALJ did not err as thergere minimal menionsin the numeroupages oimedical
recordsthat the Plaintiff had issues witomprehensiolr concentration. To the contrary, Dr.
Sebastian noted that Plaintiff's “thought processes were logical, colar@melevant.” (R. at
823). In addition, he found the results of his testing showed that the Plaintiff wasoable t
comprehend verbal and written directions, and aébl&ecall four of the five items that were
previously learned after a five minute intervals.” (R. at 826). An assesso@pietedon
November 7, 2015, found that the Plaintiff could verbally understand others and wasyverbal
understood by others and that her memory was intact. (R. at 1167.) The only notation in the
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medical recordg$o the contrary is Plaintiff's statemetitat she stopped taking her medication
because she was confused given the numerous changes but the doctor did not further address the
confusion other than to say that he discussed Plaintiff's medications with her. (R..at 535)
Additionally, Plaintiff heself said she is able to complete all tasks regarding her finances and that
her iliness has not changed her ability to handle money. (R. at 203 and 223). In 2015, she listed
computer games, jigsaw puzzles, crossword puzzles, Sudoku, trivia and movies as les: hobbi

(R. at 1163.)

The ALJ noted that the only evidence that Plaintiff's mental impairments weiaff
her ability to function was in March of 2016, when “the provider indicated that her depression
might now be a factor in managing her overall health.” (R. at 22). The Cowigake with this
characterization of the evidence sirtbhere are other notations in the record that the Plaintiff's
depression was effecting her health. For example, during Plaintiff ©loayyl consultation in
October of 2012, the doctor say Plaintiff's “anxiety and depression [are] sagrilficoverlaying
[the] situation.” (R. at 541). There is also evidence from January 2014, when Dr. Vatbthaot
he believed Plaintiff's anxiety and depression “plapsggpart in her physical symptoms” and that
“a lot her symptoms were believed to be psychosocial.” (R. at 696). Howéeeneviewing
the previous mentioned medical records there is still no evidence that the @ffemtslepression

would prevent her from working.

Plaintiff also arguethe ALJ did not properly considaow Plaintiff’'s speech issues would
affect her ability to work.(ECF No. 10 at 9). The medical evidence does not support Plaintiff's
subjective claimsf continuous slurred spele There was a brief time in 2014, whéine Plaintiff
complained of slurred speech but the doctor adsuee it was medication related. (R. at 719).

When Plaintiff was admitted to the hospital in July of 2014, the doctor noted that onceguer ton

11



swdling went downafter receiving treatment for angioedema, her “speech [was] pretty clear.” (R.

at 781). In September of 2012. Selastian found Plaintiff's speech to be normal. (R. at 823).

Plaintiff also argues that the ALJ should have given maight to the Plaintiff's treating
physician, Dr. Vales, over the opinions of the medical consultants. (ECF No54®Bxa The
Defendant points out that this letter dated, April 20, 2016, is from after Plaimgtisance lapsed
on September 30, 2015. (R. at 255) (ECF M®.at 8). The letter stated thRtaintiff “is
completely and unequivocally disabled from all forms of gainful employméRt at 255). The
letterwent on to say tha&laintiff could not sit or stand more than thirty minuteshedR. at 255).
The ALJ considerelaintiff's limitations in his restrictive RFC for sedentary work. (R. at 27).
The ALJ was correct toat give muchweight to this letter as ias a conclusory opinion.h&
qguestion of whether the Plaintiff is disabled is an issue reserved for the €siomar. See 20
C.F.R. § 404.1527(el5ildon v. Astrue, 260 F. App'x 927, 929 (7th Cir. 2008).

Plainiff also argueshewould beprevented fronworking because she would have to
elevate her legs due to her edema. (ECF No. 10a71&he ALJ foundhat “there is insufficient
evidence in the record that [elevating her legslild have been medically required throughout the
time at issue or that the Rdoreak time included in the workday would not have been enough time
to elevate her legs had she felt the need to do so.” (R. at 271&)ALJnoted thaPlaintiff was
told she should be watching her salt, taking her medicine, using compression stockikigs}, w
and stopping smoking in addition to mentions that she should elevate hailatsmild swelling
or edema hatleen present in Plaintiff's legs, Plaintiff's doctors have indicated thataiteegot
“overly concerned” by it. (R. at 1877). Dr. Vales recommended that Plaintiffdteldwer legs,
watch her salt content” but that her mild edema “is acceptable.” (R. avZB8h Plaintiff's was
discharged from the hospitahedoctor noted that healked to the Plaintiff atut her “lower
extremity swelling” and gave her a prescription for compression stockingst (844). On

12



November 9, 2015, the doctor noted that hedundlsed the Plaintiff that she needs to quit smoking,
be more stringent on her sodium intake, and lose weight. (R. at 1270). He alsthatd®te is
to elevae her legs as much as possiblat did not indicate for how long a da§R. at 1270).
During a doctor’s visit in February of 2016, the doctor noted that she “has had a littledeora
of late, but she has not being using her Zaroxlyn.” (R. at 1&4Bpf the records provide
substantial evidence to the ALJ’s finding that Plaintiff womdd be required to elevateshlegs

throughout theentirework day.

The Defendant argueke Plaintiff did not carry her burden of proving that she could not
perform past relevant workirbogast v. Bowen, 860 F.2d 1400, 1403 (7th Cir. 1988 claimant
bears the burden of establishing that she is unable to tetiner past relevant work.plaintiff
repeatedly referred to her previously employer as “indulgent” and argaieshte would not be
able tofind anotheremployer that was “so permissive.” (ECF No. 10 at 17). However, there is
no evidence in the record of these accommodationsbeytaintiff's statement that her boss was
“very understanding if | had to leave, or got to the emergency room, or be in the tiodpitat
40). Moreover, ‘past relevant work’ is defined in the regulations as “work yeeid@ne within
the past 15 years” and Plaintiff has not made any mention of accommodations mageawibes
positions. $104.1560(c) The Court finds that the Plaintiff did not prove that she could not perform

past relevant work.
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IT IS THEREFORE ORDERED THAT:
(1) The Raintiff's Motion for Summary Judgment (¥ @8 DENIED.
(2) The defendant's Motion for Summary Judgment {#sSLGRANTED.

(3) This case is terminated.

ENTERED this20th day of August 2018.

/s/ Michael M. Mihm

Michael M. Mihm

U.S. District Courtludge
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