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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

STANLEY THOMAS BRAZIL, Jr,
Petitioner
Case Nol17-cv-1420

V.

STEVE KALLIS, Warden

Respondent. )

ORDER AND OPINION
Now before the Court iBetitioner Stanley Thomas Brazil Jr(tereinafter “Petitioner”
or “Brazil”) Petition for Writ of Habeas @pus Pursuant to 28 U.S.C. § 2241 (Doé.ahd
Amended Rtition (Doc. 3) (collectively referred to as 8241 Petition).Also before the
Court arePetitioner'sMotionsto Amend his PetitioiDocs. 16, 18, and 23) and MotionTiake
Judicial Notice (Doc. 21). For the reasons set forth bdloeg 2241Petition (Does. 1 and Bis
DENIED. Petitioner's Motions to Amend and MotionTiake Judicial Notic€Docs.16, 18, 21,
and 23 are DENIED as futile.
l. BACKGROUND
On September 16, 2008 jury in the United States District Court for the Eastern District
of Michigan convicted Brak of two counts of distributing and aiding and abetting another in
distributing fifty grams of cocaine base, in violation of 21 U.S.C34Ha)(1) and (b)(1)(A) and
18 U.S.C. § 2.See United Satesv. Brazl, No. 1:07CR20531 (E.D. Mich.Resp. App.PSRat

11 3, 4, and 11 (Doc. 13prior to the jury trial, the Government had filed a Nopoesuant to

! Citations to documents filed in this case are styled as “Doc. __.”
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21 U.S.C. § 851(a), alleging that Brazil had a 1998 conviction in Saginaw, Michigan, of
possessing less than 25 grams of cocaine, in violation of M.C.L. 8 333.7403(2)R96p.
App. at 28, 21 U.S.C. § 8%otice (Doc. 111). Because the trial court found that this prior
conviction quéfied as a felony drug offenaender the 21 U.S.C.&1(b)(1)(A) enhancement,
asdefined under 21 U.S.C. § 802(4B)azil’s statutory mandatory minimusentencéecame
20 years.Without this finding, his mandatorginimum at the time would have been 10 years.
See 21 U.S.C. 841(b)(1)(A) Either way his maximum sentence was lifed. Brazil's
presentence report determined he had a total offense level of 40 and a criminatchistgory
of Ill, which resulted in an advisory guidelines range of 360 months toS#eResp. App.PSR
at 181 (Doc. 13).

In January 2009, the sentencing court sentenced Brazil to 380 months’ imprisonment on
each countto be served concurrentlithe United Statesdurt of Appeals for the Sixth Circuit
affirmed Brazil's conviction and sentencenited Satesv. Brazl, 395 Fed. App’x 205 (6thi€C
2010). Brazil then brought a Motion Under 28 U.S.C. § 226%acate, Set Aside, or Correct a
Sentencdy a Person in Federal Custodihe district court rejected most of Brazil’s claims in
October 2013 Brazl v. United Sates, Case No07-20531, 2013 WL 5476249 (E.D. Mich. Oct.

1, 2013). The two remaining claims were rejected in separate orders in June 2014 ang Februa
2015. Brazl v. United Sates, No. 07-20531, 2014 WL 2922369 (E.D. Mich. June 27, 2014);
Brazil v. United Sates, No. 07-20531, 2015 WL 477186 (E.D. Mich. Fed. 5, 2013 August

11, 2017, the sentencing court reduced his sentence to 292 months pursuant to a retroactive
amendmat to the sentencing guidelin&@e Resp. App. at 123, Amended Judgment (Doc. 11-

1).

Page2 of 13



On September 18, 201Brazil filed this Petition for Writ of Habeasdfpus Pursuant to
28 U.S.C. § 2241Brazil argues that, in light dfathisv. United States, 136 S.Ct. 2243 (2016),
his 1998 predicate offense in Michigan in violation of M.C.L. § 333.7403(2)(a)(v) does not
constitute delony drug offenséor the purposes of the sentencing enhancement under 21 U.S.C.
§ 841(b)(1)(A), as defined in 21 U.S.C. § 802(44) erEffiore, he arguekis mandatory
minimum sentence should have been ten years and not twenty. The Government has filed its
resporse and Petitioner filed a replyrhis Order follows.

Il. LEGAL STANDARD

Generally, federal prisoners who seek to collaterally attack their ¢mmvar sentence
must proceed by way of motion under 28 U.S.C. § 2255, tloalted “federal prisoner’s
substitute for habeas corpusCamacho v. English, 16-3509, 2017 WL 4330368, at *1 (7th Cir.
Aug. 22, 2017)duoting Brown v. Rios, 696 F.3d 638, 640 (7th Cir. 2012)). The exception to
this rule is found in 8 2255 itself: a federal prisoner may petition under § 2241 if the remedy
under § 2255 “is inadequate or ineffective to test the legality of his detention.” 28 U.S.C.
§ 2255(e). Under the “escape hatch” of § 2255(e), “[a] federal prisoner should begaetmit
seek habeas corpus only if he had no reasonable opportunity to obtain earlier judicboorre
of a fundamental defect in his conviction or sentence because the law changed &ftdr2255
motion.” Inre Davenport, 147 F.3d 605, 611 (7th Cir. 1998). Thus, the Seventh Circuit has
held that “alternative relief under § 2241 is available only in limited circumssaspecifically,
only upon showing “(1) that he relies on ‘not a constitutional case, but a statutopretation
case, so [that he] could not have invoked it by means of a second or successive section 2255
motion,” (2) that the new rule applies retroactively to cases on collateraivrand could not

have been invoked in his earlier proceeding, and (3) that the error is ‘grave enotaghbe . .
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deemed a miscarriage of justice corrigible therefore in a habeas corpus pro¢eedh as one
resultingin ‘a conviction for a crime of which he was innocentMontana v. Cross, 829 F.3d
775, 783 (7th Cir. 2016%ert. denied sub nom. Montana v. Werlich, 137 S. Ct. 1813, 197 L. Ed.
2d 758 (2017)diting Brown, 696 F.3d at 640).

The “second condition has two components: retroactivity and prior unavailabilitg of t
challenge.”Montana, 829 F.3dat 784. And this “second prong” of the “second conditit®”
satisfied if ‘[i]t would have been futile’ to raise a claim in the petitioner's aldsection 225
motion, as the law was squarely against hinid (citing Webster v. Daniels, 784 F.3d 1123,

1136 (7th Cir. 2015) (en banc)).
[I. DISCUSSSION

Brazil argues thain light of Mathisv. United States, 136 S.Ct. 2243 (2016), the use of
his predicate conviction und#ére MichiganstatuteM.C.L. 8 333.7403(2)(a)(v) to enhance his
sentence under 21 U.S.C. § 841(b)(1)(A) was improptathis addressed whether a statute is
divisible for the purposes diie categoricahpproachandheld that lowa’s burglary statute did
not qualify as a predicate violent felony under the Armed Career Crithihdlecause it applied
to a broader scope of locat®than generic burglaryl36 S. Ct. at 2250-51. Respondent argues
that Brazil's claim cannot poeed because he has not shown it meets any ofgheements of
thetest to determine if 8255 was “inadequate or ineffective to test the legality of his detention.”
Becausdhe Court agrees that Brazil has not shown his claim was previously unavaiidiias
not shown he is suffering a miscarriage of justice, the Court dismisses$Bckih pursuant to

§ 2255(e).
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A. District Courts in the Seventh Circuit Are Divided on Mathis’ Retroactivity.

The parties do not dispute thdathisis a cas®f statutory interpretationHowever,
whetherMathis is a new andetroactive case is not as cledfA] case announces a new rule if
the result was natictated by precedent esting at the time the defendamtonviction became
final.” Teaguev. Lane, 489 U.S. 288, 301 (1989) (emphasis in original). The Seventh Circuit
has not directly addressed the issue of whe¥tathis announced a new rule that applies
retroactively, and district courts in the Seventh Circuit are split on the i€mapare, e.g.,
Pulliamv. Krueger, No. 16cv-1379-JES, 2017 WL 104184 (C.D. lll. Jan. 10, 2017) (finding that
Mathiswas new and retroactive for purposes of meetin@tB255(e) savings clause)
Wadlington v. Werlich, No. 17-€V-449, 2017 WL 3055039, at *3 (S.D. Ill. July 17, 2017)
(same)Wintersv. Krueger, No. 217CV00386, 2018 WL 2445554, at *2 (S.D. Ind. May 31,
2018) (same)with Neff v. Williams, No. 16-€V-749, 2017 WL 3575255, at *2 (W.D. Wis. Aug.
17, 2017) Mathis “merely reaffirmed its 1990 holding ifaylor”); Robinson v. Krueger, No.
1:17-CV-01187JdBM, 2017 WL 2407253, at *5 (C.D. lll. June 2, 2017) (same). The Court
declines to reach this issue here becaassumingrguendo thatMathisis a new retroactive
case, Brazil is still not entitled to relief becausénbe not shownis claim otherwiseneets the
test to determine if 8255 was “inadequate or ineffective to test the legality of his detehtion

B. Brazil Has Not Shown His Claim Was “Previously Unavailable.”

Brazil has faiéd to show that his claim was “previously unavailable” to him—the second
prong ofthetest to determine if 8255 was “inadequate or ineffective to test the legality of his
detention.” A claim is previously unavailablef“[iJt would have been futile’ taaise a claim in
the petitioner’s original “section 2255 motion, as the law was squarely agamst¥Montana,

829 F.3dat 784(citing Webster, 784 F.3d at 1136)See also, Moralesv. Bezy, 499 F.3d 668,
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672 (7th Cir. 2007) (“Only if the position is foreclosed (as distinct from not being supported
by—from being, in other words, novel) by precedent cari a petitioner satisfy the second
prong of the test)Djeda v. Williams, 734 F. App’x 370, 372 (7th Cir. 2018) (denying
petitioner'sMathis-baseds 2241 petition because “as a formal matter” the petitionédathis-
type argument “could have been raised on direct appeal or in a 8 2255 motion within one year of
[petitioner’s] 2002 sentence”).

Brazil argus thathis claim was not available becaus¢he Sixth Circuita “felony drug
offensé had been interpreted to includry felony drug offense under state lawUnited States
v. Spikes, 158 F.3d 913 (6th Cir. 1998). However, the issue3pikes were not as broad as
Brazil contends. The defendantSpikesfirst argued his predicate convictifor attempted
aggravated drug trafficking in Ohio was not a felony drug offense under § 841(by¢l)sdt
did not require the government to prove that he had the specific intent to commit an ugderlyin
drug offense.ld. at 931. The Sixth Circuit rejected this interpretation of the Ohio statute,
finding it did require “the specific intent to engage in the underlying substanteresef” Id. at
932. Next, the defendant argued that his conviction for felony drug abuse was not afetpny
offense because he criminalized “mere” drug possesasbopposed to manufacture or
distribution of drugs.ld. TheSixth Circuit rejected this argument as well, holding that felony
drug offenses encompass “drug offenses that involve the simple possession of idtugs.”
Neither issue related to the issuedliathis concerning the application of the categorical
appro&h on divisible statutes, nor dMathis serve to overrul&pikes. After Spikes, Brazil was
still free to argue that the categorical approach applied and that thstatate of his conviction
was overbroad. Brazil, therefore, has not shown that hisrdMathis-type claim was

unavailable to him in his direct appeal or § 2255 motion, and fails to satisfy the seconaonditi
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of thetest to determine if 8255 was “inadequate or ineffective to test the legality of his
detention.”

C. Brazil Has Not Shown That There Was a Miscarriage of Justice.

Additionally, Brazil’s claim musbe dismissethecausdis predicate conviction still
constitutes a felony drug offense, even in lightathis. As an initial matter, it is not clear
whetherthe Court must apply the substantive law of the Seventh Cirté-etrcuit of Brazil's
confinement—er the Sixth Circu#—the circuit of Brazil’s conviction.See, e.g., Shepard v.
Krueger, 911 F.3d 861, 863 (7th Cir. 2018) (noting that the parties had briefed the issue of which
circuit’s law applied, but bypassing the procedural issue as the Sevenit &preed with the
circuit of conviction’s previous conclusion). However, under either cirdaig’ Brazil's
predicate offense is still a felony drug offense affathis. The Sixth Circuit does not apply the
categorical approach to determine whether a state conviction qualifies asyalfelgmffense
under 8§ 841(b)(1(A) and has held thsthis is “inapplicable to sentences enhanced under
§ 841(b)(1)(A).” Smith v. Ormond, No. 18-5101, 2018 WL 7143637, at *2 (6th Cir. July 30,
2018). Accordingly, under Sixth Circuit law, Brazil's claim fails as the categdapproach of
Mathis does not apply.

The Seventh Circuit, however, has recently instructed that courts should use the
categorical approach to determine whether a state law drug conviction is § ‘Helgnoffense”
as defined under § 802(440)nited Satesv. Elder, 900 F.3d 491, 501 (7th Cir. 2018). Under
the categorical approach, courts look twhéther the state conviction can serve as a predicate
offense by comparing the elements of the state statute of conviction tertinenés of the federal
recidivism statute.”Elder, 900 F.3d at 501c{ting Mathisv. United States, 136 S.Ct. 2243,

2248-49 (2016)). “If state law defines the offense more broadly than the [federal diagute
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prior conviction doesn’t qualify as a [predicate offense], even if the defendandsct satisfies
all of the elements of the [federal] offensed. (citing United Satesv. Edwards, 836 F.3d 831,
833 (7th Cir. 2016))If a state statute is overbroad, courts may use the modified categorical
approach if the statute is divisible to consult certain documestetohich alternative formed
the basis of the defendant’s convictidBee Descamps v. United States, 570 U.S. 254, 257, 133
S. Ct. 2276, 2281, (2013).0 determine whether a statute is divisible, colma& to see if there
is “a decsion by the state supreme court authoritatigelystruing the relevant statuaad
establishing which facts are elements and which are means . . . Absent aicgrstatiécourt
decision, the text and structure of the staifistdf may provide the answ. Finally, failing those
‘authoritative sources of state law,” sentenategrts may look to ‘the record of a prior
conviction itself’ for the limited purpose of distinguishing between elements and ihédder,
900 F.3d at 502c{ting Edwards, 836F.3d at 836) (internal citations omitded

Here, Brazil was convictedf possessing less than 25 grams of cocaine, in violation of
Michigan statutéV.C.L. 8§ 333.7403(2)(a)(v). bderM.C.L. § 333.7403(1)it is unlawful to
“knowingly or intentionally possess a controlled substance, a controlled substaiagua, or
an official prescription form or a prescription form unless . . . [it] was obtainectlglifeom, or
pursuant to, a valid prescription. . .1d. Section7403(2)nextdivides the offense and provides
differing penalties Brazil was convicted under § 7403(2)(a)(v), which provided “A person who
violates this section as to .[a] controlled substance classified in schedule 1 or 2 that is a
narcdic drugor a drug described in 7214(a)(iv), and . . . [w]hich is in an amount less than 25
gramsof any mixture containing that substance is guilty of a felony punishable bigamprent
for not more than 4 yearslId. Section 7214(a)(iv), in turn, included:

Coca leaves and any salt, compound, derivative, or preparation thereof which is
chemically equivalent to or identical with any of these substances, excepiethat t
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substances do not include decocainized coca leaves or extraction of coca leaves
which extractions do not contain cocaine or ecgonine. The substances include
cocaine, its salts, stereoisomers, and salts of stereoisomers when the@xikten
the salts, stereoisomers, and salts of sterecisomers is possible withircthe spe
chemical desigrten.

A felony drug offense for the purpose of the 8 841(b)(1)(A) enhancement is defined at 21
U.S.C. § 802(44) as “an offense that is punishable by imprisonment for more than one year unde
any law of the United States or of a State or foreign country thabisobr restricts conduct
relating to narcotic drugs, marihuana, anabolic steroids, or depressantutaustisaibstances.”
“Narcotic drugs” ardurther defined irg§ 802(17):

The term “narcotic drug” means any of the following whether proddeedtly

or indirectly by extraction from substances of vegetable origin, or independently
by means of chemical synthesis, or by a combination of extraction and chemical
synthesis:

(A) Opium, opiates, derivatives of opium and opiates, including their isomers,
esters, ethers, salts, and salts of isomers, esters, and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within the
specific chemical designation. Such term does not include the isoquinoline
alkaloids of opium.

(B) Poppy straw and concentrate of poppy straw.

(C) Coca leaves, except coca leaves and extracts of coca leaves from which
cocaine, ecgonine, and derivatives of ecgonine or their salts have been
removed

(D) Cocaine, its salts, optical and geometric isomers, and saltnoéis.

(E) Ecgonine, its derivatives, their salts, isomers, and salts of isomer

(F) Any compound, mixture, or preparation which contains any quantity of any
of the substances referred to in subparagraphs (A) through (E).

21 U.S.C. § 802(17).
Brazil argueghat the Michigan statute is overbroad because thesabstances

criminalized under M.C.L. § 333.7403 that do not fall within the federal defintioth because
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M.C.L. 8 333.7403 includes prescriptitorms. Doc. 1 at 10-12. However, as Respondent
argues, the statute is divisible among the subsections of § 7403(2), as each subsedhes des
separate crime with a separate punishm8&e¢.Mathis, 136 S. Ct. 2256-57. Since briefing in
this case, the Sixth Circuit has expressly heldtti@idenically structured angimilarly worded
Michigan statute for manufacture and delivery of controlled substavicéd,. § 333.7401js
divisible by drug type.See United States v. Tibbs, 685 F. App’x 456, 463 (6th Cir.gert.
denied, 138 S. Ct. 209, 199 L. Ed. 2d 137 (2017) (holding that M.C.L. § 333. & ¥drth
separate offenses and not alternative means of committing the same offenaeil)arBues that
Peoplev. Zion, 93 Mich. App. 576, 578 (1979), mandates a different result. Howg\erdealt
with an older version of the statute and merely held that the drug type need not itgbessar
admitted at the plea hearing where it was clear that the defendant knew he wasgeliver
controlled substance and “[ajmculpatory inference that tldefendant knew the substance to be
heroin could reasonably be drawn by a judge or jury from the facts admitted dsféinelant.”
Id. Moreover, Michigan courts have repeatedly found that dugisgue element oboth M.C.L.
§ 333.7401 and M.C.L. 8 333.7408ee Tibbs, 685 F. App’x at 463 (collecting case§eeing
no reason to disagree with the Sixth Circuit’s well-reasoned conclusion, the @darthat
M.C.L. 8§ 333.7403 is divisible by drug type under the § 7403(2) subsections

Here, Brazil wagonvicted under 8 7403(2)(a)(v), which did not include prescription
forms and only referencesarcoticdisted inschedule 1 or 2 or M.C.L. § 333.7214(a)(iv).
Brazil's § 2241 Petition did not specify any substances in these sections that fell outside of the
definition of narcotics in § 802(44), as further defined in § 802(17). In his Reply brief| Brazi
raisedadditional arguments that the Michigan law is overbroad bedairgludes stereocisomers

and position isomers. Howevd@razil has misread the statutes and misinterpreted the
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terminology. Firstwhile 8 802(17) does not include position isomairsocainean its definition,

nothing in the language of the Michigstatute suggests thaositionisomers of cocaine are

included in within the list of controlled substanéesthat statute eitherSee M.C.L.

§ 333.7214(a)(iv).Second, while it is true that the Michigan statieC.L. § 333.7214(a)(iv),

includes‘stereoisomers” of cocaine, wheraghse 8§ 802(17)includes “geometric” and “optical”

isomers of cocaine, “geometric” and “optical” isomers are the twdygds of “stereocisomers.”

See, e.g., Sereoisomers, Chemicool.com,

https://www.chemicool.com/definition/stereocisomers.html (last visitdd F@, 201)

(“Stereoisomers can be subdivided infical isomerandgeometric isomers;)United States

v. Phifer, 909 F.3d 372, 377 (11th Cir. 2018) (“Optical and geometric isomers, which are

mentioned in the DEA’s definition of “isomer,” are stypes of stereoisomers.”Accordingly,

despite the difference in terminology, the Court finds that the statutes cosamntieeésomers.
Finally, Brazil argues that the Michigan statute is overbroad becaussibden

interpreted to cover the sharing of cofigd sibstances.” Doc. 3 at 8i{ing People v. Schultz,

246 Mich. App. 695, 635 N.W.2d 491 (2001)). Brazil has not explained why sharing would be

insufficient to qualify as a felony drug offense. Moreo@&ehultz concerned the Michigan

statute that criminatiedmanufacture and delivery of a controlled substance, M.C.L. § 333.7401,

not the statute for possessioraaontrolled substance under which Brazil was convicted,

M.C.L. 8 333.7403. And, ‘pssessiohis sufficient to qualify as a felony drug offense as

defined under 8§ 802(44)5ee also United States v. Spikes, 158 F.3d 913, 932 (6th Cir. 1998)

(“[Section 802(44)] encompasses drug offenses that involve the simple possessims §j.dr

In sum, even afteMathis, and even assuming the Court should apply the substantive law of the

Seventh Circuit to Brazil’s claim, his predicatnviction under M.C.L. 8§ 333.7403(2)(a)(iv) is a
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felony drug offense Accordingly, there has been no misaye of justice angursuant to
§ 2255(e), his claim must be dismissed.

The Court notes that Respondent also argues that Brazil cannot show a mescérriag
justice because his predicate conviction actually involved cocaine and becausectiseih
mardatory minimum had no impact on his sentence. Doc. 11 at 16-19. As theliSousses
Brazil's petition on other grounds, it declines to reach these issues here.

D. Brazil's Motions to Amend and Motion to Take Judicial Noticeare Fultile.

Brazil has also filed three motions after briefing concluded in this case géekimend
his petition and seek thtte Court take judicial notice of recent casel&se Docs. 16, 18, and
21, and 23. However, these motions largely reiterated his earlier arguments and hemeof t
arguments or caselaw in Brazil’'s motions impacts the Court’s conclusion here.

In Brazil’s July 25, 2018 Motion to Amend (Doc. 1®razil cites talibbs, 685 Fed.
App’x 456 (6th Cir. 2017), arguing it provides support for his argument that M.C.L. 8§ 333.7403
is indivisible However, as explaineslipra, Tibbs reached the opposit®nclusion.

In Brazil's September 20, 2018 Motion to Amend (Doc. B3pzil seeks to rely othe
Seventh Circuit decision idnited Statesv. Elder, 900 F.3d 491 (7th Cir. 2018RAgain, as
discussedupra, even assuming Seventh Circuit law, and tElder, applies, the Court must
dismiss Brazil's claim.

Next, in Brazil'sOctober4, 2018 Motion to Take Judicial Notice (Doc. 2Rjazil alerts
this Court to the recent Ninth Circuit decisiorLiorenzo v. Sessions, 902 F.3d 93{9th Cir.
2018) In Lorenzo, the Ninth Circuit held that a California statute was overbroad where it
appliedto optical andyeometriasomers of methamphetamine, whereas the federal controlled

substance act only applied to optical, and not geometric isortbat. 934. Unlikehe
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California statute at issue rorenzo, however the Michigan statute at isshere covers the
same isomers of cocaine as the fedstatute

Finally, Brazil has filed another Motion to Amend (Doc. 23) base@atfie v. Krueger,
2:1cv-00487-WTL, Slip. Op. (S.D.Ind. Jan. 25, 2019). In this case, the petitioner argued that
use of his prior conviction under lllinois law 720 ILCS 570(407)(b)(2) to enhance his sentenc
under 21 U.S.C. 8§ 841(b)(A)(1) was improper because the state statute is broader than the
definition for felony drug offense under 21 U.S.C. § 802(44). After Respondent conceded that
the state statute was overbroad, the court granted petition. This case does na@tilelpii,
the Respondent has made no such concession here. Second, the respQaiffesntamceded
that 720 ILCS 570(407)(b)(2) was over broad because it included “positional” isomers in its
definition of cocaine, where&802(44) does not. Again, tMichigan statute at issueere
covers the same isomers of cocaine as the federal statute

Accordingly, Brazil's additional Motions (Docs. 16, 18, 21, angé® denied as futile.

V. CONCLUSION

For the reasons set forth aboRetitioner’sPetition for Writof Habeas Grpus under 28
U.S.C. § 2241 (Docs. 1 andi8)DENIED. Petitioner's Motions to Supplement/Amend (Docs.
16, 18, 21, and J3re DENIED as futile.
This matter is now terminated.

Signed on this 26 day ofMarch,2019.

s/ Sowav Dawvvow
SaraDarrow
Chief United States District Judge
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