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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

MICHAEL TROY OLSON, )
Petitioner, ;
V. )) Case No. 17-1540-JES
STEVE KALLIS, ))
Respondent. ;

ORDER AND OPINION

Now before the Court is Petitioner Michdeoy Olson’s Petition for Writ of Habeas
Corpus under 28 U.S.C. § 2241 (Doc. 1, reenterdabas29). Olson’s Petition challenges the
sentence enhancement he received under tmed\Career Criminal Act (“ACCA”), 18 U.S.C.
8 924(e). He argues that in lightldhited States v. Johnsoh35 S. Ct. 2551 (2015))athis v.
United States]36 S. Ct. 2243 (2016), avhn Cannon v. United State&390 F.3d 656 (7th Cir.
2018), he no longer has the three predicateentdelony convictions needed to impose the
enhancement and has already served the maxisemtence otherwise allowed by statute for his
conviction. He also argues that he isthdito proceed under 28 U.S.C. § 2241, because the
remedy under 28 U.S.C. 8§ 2255 “is inadequate orex#ffe to test the leg&}i of his detention.”
For the reasons set forth belows@h’s Petition (Doc. 1) is GRANTED.

I. BACKGROUND
A. Olson’s Criminal History
In January 2005, following a jury trial, @8 was convicted of Unlawful Possession of a

Firearm by a Felon in violation d8 U.S.C. 88 922(g)(1) and 924(&)nited States v. Olson,
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Case No. 04-CR-398 (D. Minn.At Olson’s sentencing on JuB0, 2005, the district court
found that he had five predicatenvictions for violent felonies:
e Simple Robbery in violation of Miresota statute § 609.24 (Hennepin County,
Minnesota, Case No. 27-CR-82-902452);
e Third Degree Burglary in violation of Mnesota statute § 609.582, subdiv. 3 (Hennepin
County, Minnesota, Case No. 27-CR-91-082639);
e Aggravated Robbery in violation of Minesota statute § 609.245 (Hennepin County,
Minnesota, Case No. 27-CR-93-093074);
e Theft of a Motor Vehicle iwiolation of Minnesota state § 609.52S3(3)VI (Hennepin
County, Minnesota, Case No. 27-CR-91-008488); and
e Fourth Degree Criminal Sexual Conducvwinlation of Minresota statute 8§ 609.345,
subdivision 1B (Hennepin County, Niesota, Case No. 02-K5-97-002329).
Due to this finding, and pursuant to 18 U.S.©28(e), the sentencing court designated Olson an
Armed Career Criminal. This digination increased his statutamyprisonment range from zero
to ten years imprisonment fifteen years to life imprisonnme. Olson was sentenced to 275
months’ imprisonment.
The Eighth Circuit affirmed @bn’s conviction on April 24, 2008Jnited States v.
Olson 177 Fed. Appx. 512 (8th Cir. 2006RIson did not file a wribf certiorari with the
Supreme Court, so his conviction became foraluly 25, 2006. Olson did not file a timely
initial 8 2255 motion, but filed a motion in hesiminal case in June 2008, which was construed
as a motion under § 2255 and denied as untimely.
As detailed in Respondent’s initial responséhis Court, Olson has filed numerous post-

conviction petitions and motions uraéd to his present challenggeeDoc. 35 at 2-12.
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Relevant to this case, in 201530h filed an application to file a successive § 2255 motion with
the Eighth Circuit. Olson argued that in lighturiited States v. Johnsoh35 S. Ct. 2551
(2015), he no longer had the three predicatevictions necessary to be deemed an Armed
Career Criminal. The Government opposed @sapplication, arguing that Olson still had
three predicate felonies—Simply Robbery, @Hegree Burglary, and Aggravated Robbery—
that did not implicatéhe residual clauseOlson v. United Stateblo. 15-2568, Entry ID:
4310061. On January 8, 2016, the Eighth Circuit de@isdn’s application to file a successive
petition. Olson v. United StateBlo. 15-2568 (8th Cir. Jan. 8, 2016) (“Olson has three prior
convictions properly classifieas violent felonies under theeghents clause or enumerated
clause of the ACCA. Thereforéphnsonis inapplicable to his classification as a career
offender.”).

In March 2017, Olson filed this petition the District Court for the District of
Minnesota, where he was at thiate incarcerated. Doc. 1. Hegues that he is serving an
illegal sentence because he should not be deamé@dmed Career Criminal, and that he is
entitled to relief under 28 U.S.C. 8§ 2241 becauselaiim falls within the savings clause of 28
U.S.C. § 2255(e). The case was subsequéaitygferred to this Court on November 29, 2017,
after Olson was transferred t@ason within this Court’s territ@al jurisdiction. Olson filed a
Motion to Amend in January 2018, largely reitergtthe points in his origal petition, but now
including a citation tMathis v. United State436 S.Ct. 2243 (2016)Doc. 24.

On January 26, 2018, this Court ordered Respainid show cause as to why the petition
should not be granted. Doc. 26. While @aurt’s order noted that Olson’s Motion to
Amend/Correct his Petition was before the Catdid not explicitly rule on it at that timeld.

In November 2018, after initial briefing concludéhis Court appointed the Office of the Federal
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Public Defender to represent Petitioner alhalrsed supplemental briefing. The supplemental
briefing clarified the isses and made clear thdtathisis at the center of thdispute, despite the
lack of citation tdMathisin Petitioner’s original Petition arttie Court’s lack of an earlier ruling
on Petitioner’'s Motion to Amend. Docs. 43 and #dter reviewing the brits, the Court stayed
this case pending the Seventh Circuit’s decisicBhazen v. Marské38 F.3d 851 (7th Cir.
2019). The Seventh Circusisued its decision i@hazermon September 9, 2019, and the Court
lifted the stay on September 18, 2019. The maheve both filed supplemental briefing. Docs.
48 and 51. This Order follows.
Il. LEGAL STANDARD

Generally, federal prisoners who seek toatelally attack their conviction or sentence
must proceed by way of motion under 28 U.$Q@255, the so-called “federal prisoner’s
substitute for habeas corpusCamacho v. Englist872 F.3d 811, 813 (7th Cir. 2017) (quoting
Brown v. Rios696 F.3d 638, 640 (7th Cir. 2012)). The et to this rule is found in § 2255
itself: a federal prisoner may petition under § 2#24tie remedy under 8§ 2255 “is inadequate or
ineffective to test the legality of his detentior28 U.S.C. § 2255(e). Under the “escape hatch”
of § 2255(e), “[a] federal prisoner should be pitied to seek habeas corpus only if he had no
reasonable opportunity to obtasarlier judicial correction od fundamental defect in his
conviction or sentence because the tdanged after his first 2255 motionifi re Davenport
147 F.3d 605, 611 (7th Cir. 1998). Under Seventhu@iprecedent, “[t]o pursue relief under 8§
2241, a petitioner must establish that ‘(1) théncleelies on a statutory t@rpretation case, not a
constitutional case, and thus could not hlaeen invoked by a successive § 2255 motion; (2) the
petitioner could not have invoked the decisiohimfirst 8§ 2255 motionrad the decision applies

retroactively; and (3) the emrcs grave enough to be deeneethiscarriage of justice.”Chazen
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v. Marske 938 F.3d 851, 856 (7th Cir. 2019) (citiBgason v. Marsk®26 F.3d 932, 935 (7th
Cir. 2019)).
[ll. DISCUSSION

Olson argues that his ACCA sentencing enhancement, pursuant to 18 U.S.C. § 924(e), is
invalid in light of Mathis v. United State436 S.Ct. 2243 (2016), because he no longer has three
predicate convictions for violéfelonies. A person who violates 18 U.S.C. § 922(g) is an
Armed Career Criminal if they have “threeepious convictions . .for a violent felony or
serious drug offense.” 18 U.S.C. § 924(e)ctBa 924(e)(2)(B) defire“violent felony” as
“any crime punishable by imprisonmdnt a term exceeding one year” that:

® has as an element the use, attemptedarsthreatened use of physical force
against the person of another; or

(i) is burglary, arson, or extiion, involves use of exploges, or otherwise involves
conduct that presents a sr$ potential rislof physical injury to another.

18 U.S.C. § 924(e)(2)(B). Clause (i) is known as‘#lements clause.” The first part of clause
(ii) is known as the “enumerated offenses cldumed the part of clause (ii) that follows
“otherwise” is known as th&esidual clause.” Idohnson v. United States35 S. Ct. 2551
(2015), however, the Supreme Court held that the residual clause is unconstitutionally vague.
135 S. Ct. at 2563. Accordingly, only the etts and enumerated clauses remain valid.

After Johnsontwo of Olson’s five predicate coittions—theft of a motor vehicle and
fourth degree criminal sexual conddeato longer qualify as predicate offenseSee, e.g.,
United States v. Sylyalo. 13-CR-200121, 2016 WL 7320917, at *5 (W.D. Ark. Sept. 15,
2016),report and recommendation adopiédb. 2:13-CR-20012, 2016 WL 7257085 (W.D. Ark.
Dec. 15, 2016) (“[I]t is clear that Sylva’s prioonviction for indecentberties with a child
would only qualify as a ‘violent felony’ underdbACCA'’s residual clause—which has now been

found void for vagueness undihnsori’); United States v. Lanc208 F. Supp. 3d 879, 883-85
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(E.D. Tenn. 2016) (reaching the sahmding for a similar statute)See alsd@oc. 35 at 17.
However, aftedohnson Olson was still left with three predicate convictions—Minnesota
aggravated robbery, simplebbery, and third-degree burglary.

In this Petition, Olson argaednis third-degree burglarpuoviction is no longer a violent
felony in light of theMathis v. United State436 S. Ct. 2243 (2016Mathis clarified the
procedure for courts to use to determine whedlstatute is broader théme generic version of
the offense, highlighting that the modified categarapproach could onlye utilized when the
statute specified alternative elements for the offense, not merely alternative maeans.
“Mathiswas meaningful because it narrowed the rarigate statutes that qualify as violent
felony predicates under theAed Career Criminal Act. Chazen938 F.3d at 855. Olson is
only entitled to relief if he can show both thmet can proceed under 28 U.S.C. § 2241 pursuant to
the savings clause of 28 U.S&2255(e) and thdtis claim is successful on the merits.

A. Olson’s Claim Can Proceed Under § 2241.

In light of the Seventh Circuit’'s recent decisiorCinazen v. Marsk€38 F.3d 851 (7th
Cir. 2019), Respondent has now conceded thedrOtan proceed under the savings clause and
pursue his claim pursuant to § 2241. Doc. 51 at £hawenthe Seventh Circuit addressed the
claim of a petitioner in a nearly identical pasitias Olson. Chazen also had been sentenced as
an Armed Career Criminal in the District of Minnesota du@ part, to two convictions for
Minnesota second-degree burglaffhazen938 F.3d at 853-54. After the Supreme Court’s
decisions inJohnson v. United Statek35 S. Ct. 2551 (2015) amdiathis v. United State436 S.
Ct. 2243 (2016), as well as theghth Circuit’'s decision itJnited States v. McArthu850 F.3d
925, 940 (8th Cir. 2017and the Seventh Circuit’s decisionian Cannon v. United State290

F.3d 656 (7th Cir. 2018), Chazen argued hiamésota burglary convictions were no longer
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violent felonies and thdtte did not qualify as aArmed Career CriminalChazen853 F.3d at
855.

The Seventh Circuit found that such a claim can proceed under the savings Iclaaise.
862—-63. The claim easily meets the first anditrequirement of the savings claudd. at 856.
There could be no serious debate Mathisis a statutory interpretation caseeeDawkins v.
United States829 F.3d 549, 551 (7th Cir. 2016)44dthis“is a case of stataty interpretation,”
so claims based dvlathis“must be brought, if at all, in a petition under 28 U.S.C. § 2241.").
And the Seventh Circuit has regtedly found that a defendannhsenced in error as an armed
career criminal satisfies the “misdage of justice” requirement.Chazen938 F.3d at 856
(citing Light v. Caraway 761 F.3d 809, 813 (7th Cir. 2014 further, while acknowledging that
their precedent in articulatirthe second requirement of the savings-clause test has been
inconsistent, the Seventh Circuit found it suffitledt Chazen was unable to bring his claim in
the Eighth Circuit because Chazen’s claim that Minnesota burglary was not a violent felony
under the ACCA was foreclosed at the timénisfinitial § 2255 mtion “by Eighth Circuit
precedent concluding that Minnesota burglary qigalifis a violent felony for federal sentencing
purposes,” such that “the lamas squarely against” hirmd. at 862. Here, Olson is in virtually
the same situation, and, as the parties agisen can proceed under the savings clause.

B. Olson’s Petition Succeeds on the Merits.

Before this Court can grant relief, howev@ison must show thdiis claim has merit.
When the parties first briefed this issue, plagties agreed that @ls’s underlying claim did
have merit under the binding precedent of bothElghth and the Seventh Circuits. Relying on
Mathis,the Eighth Circuit had held idnited States v. McArthuB50 F.3d 925 (8th Cir. 201,7)

that Minnesota’s third-degree bilagy statute is indivisiblerad broader than the offense of
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generic burglary because one dof #ilternative means “does notjoére that the defendant have
formed the ‘intent to commit aione’ at the time of the nonconsaral entry or remaining in.”

Id. at 940. Additionally, the Seventh Circuit,¥Yan Cannon v. United Stat€390 F.3d 656 (7th
Cir. 2018), reached the same conclusion, but found that Minnesota burglary is broader than
generic burglary because the statdbes not require proof of any intent to commit a crime in the
building atany point. Id. at 664.

However, during the pendency ofdltase, the Supreme Court deci@adhrles v. United
States 139 S. Ct. 1872 (2019 Quarlesaddressed the “exceedingly narrow question” of whether
“remaining in” burglary requires thdefendant to have the intelmtcommit a crime at the exact
moment he or she first unlawfully remainsaitouilding or structure or whether the offense
occurs when the defendant forms the interdommit a crime at any time while unlawfully
remaining in the builiehg or structure.ld. at 1875. The Supreme Court adopted the second
definition. Id. at 1877. Accordingly, remaining in buagy occurs if the defendant forms the
intent to commit a crime at any time while unfally remaining in a building or structurdd.

In Chazenthe Seventh Circuit found th@uarlesdid not impact its previous holding:
“What we can say with confidence is tifawarlesdid not abrogat®¥an Cannois conclusion
that Minnesota burglary is brdar than generic burglary because the state statute does not
require proof of any intent ainy point. Chazen938 F.3d at 860. However, the Eighth Circuit
has observed that the Sapre Court’s decision iQuarles v. United State$39 S. Ct. 1872

(2019), may have abrogated the holdiniliArthur. See Raymond v. United Sta@33 F.3d
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988, 982 (8th Cir. 2019). Accordingly, while undee law of the Seventh Circuit, the law
remains squarely in Olson’s favor, und@ghth Circuit law, it is now undecidéd.

Respondent argues that theutt, in addressing the merit$ Olson’s petition, must
apply the law of the Eighth Circuit—the circoit Olson’s conviction—as opposed to the law of
the Seventh Circuit—the circuit of Olson’s cord@inent. However, the Court agrees with Olson
that the Respondent already conceded that Sewirtuit law should applyln a footnote in its
initial response Respondent stated that:

The United States further acknowledges 8eventh Circuit Qurt of Appeals’

recent decision iWan Cannon v. United Statéading that second-degree

burglary under Minnesota law does goilify as a violent felony under the

Armed Career Criminal Act. 890 F.&&6, 663 (7th Cir. 2018). Minnesota’s

third-degree burglary sta contains similar language. The United States

understands that this Court must applycGit precedent but reserves its argument

for further review that/an Cannor(and, similarly McArthur) was incorrectly
decided.

Doc. 35 at 17, n.10. Further, Respondent’s supplemental briefing lasaRebeaffirmed that
concession and again assumed that this Court shpplg Seventh Circuit pcedent to the case.
Doc. 44 at 20. The Court’s invitationrfeupplemental briefing in light @&hazenvas not meant
as an invitation to reargue amded points. While Respondernitisentives for a choice-of-law
argument may have changed, nothing has actaainged in the law regarding choice-of-law
for § 2241 petitions. Moreover, {Dhazena similar concession was more than sufficient for the
Seventh Circuit to find that SevénCircuit precedershould apply.See Chazer®38 F.3d at

860 (“Given this concession, veee no reason why our holdingWian Cannordoes not resolve

the merits of Chazen’s claim.”3ge also, Prevatte v. Merla&65 F.3d 894, 898, 901 (7th Cir.

! Respondent states that the “an eixation of the law in the Eighth Circuit shows that the Minnesota Supreme
Court has already rejected the notion that Minnesota burgtarype committed as a strict liability offense.” Doc.
51 at 18. However, the Eighth Circuit has not issued any ruling, the question is in fact an ofecGhazen,

938 F.3d at 860 (finding that there was “no contrary law in the Eighth Circuit”). And theebtita law is what
needs to be interpreted by the Eighth Circuit (and wiaainterpreted by the Seventh Circuit) in order to determine
whether Minnesota burglary is a violent feye—it is not the law of the Eighth Circuit.
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2017) (accepting the government’s concessioaroalement of the savings clause-test and
explaining that 88 2241 and 2255 address tkese not jurisdiction). True, unlikeéhazenthis
Court has not yet issued a judgrnhen the issue. However, inglabsence of some legal change
in the law regarding choice-ddiw, the Court finds that Rpondent may not revoke his
concession simply because his incentives lunagged. As the Seventh Circuit diddhazen
the Court finds that the Court may accept ttuacession. With the concession accepted,
Cannoncontrols; this Court finds that Olson is entitled to relief on the merits.
IV.CONCLUSION

In summary, the Court finds that Olsleas proven both that he can proceed under 28
U.S.C. 8§ 2241 and that his claim succeeds emtéarits. Without the unlawful 18 U.S.C.
§ 924(e) enhancement, Olson’s maximum lawful exece is ten yeard?ursuant to 28 U.S.C.
§ 2243, this Court is authorized‘wispose of the matter as lawdjustice require.” As Olson
appears to have already served more thai@maximum lawful sentence for his conviction,
immediate release appears to be the propgsedhere, even though Respondent may appeal:
“There is a presumption of release pending apphere a petitioner has been granted habeas
relief.” O’Brien v. O’Laughlin 557 U.S. 1301, 1301 (2009) (Breyer, J., in chambers). If
Respondent decides to appeal, he may filagpropriate motion attempting to rebut the
presumption and requesting Olson remain in custody pending the aSpeal.; Hilton v.
Braunskill 481 U.S. 770, 777 (1987).

Furthermore, the Court finds that a resewing is prudent. The Court recognizes there
are inherent issues with obtaig resentencing under 28 U.S.C. § 2241 when the case is not
before the original sentencing couee generally, Hill v. Sepané%o. CV 14-85-ART, 2017

WL 73338 (E.D. Ky. Jan. 6, 2017) (discussing the issekded to comity, fianess, practicality,
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and congressional will that make resentencirtgidea of the procedures in 28 U.S.C. § 2255
inherently problematic). Here, Olson appdarkave already served more time than the
statutory maximum term of ten years on his solent of conviction and bentitled to immediate
release. However, given that the Bureau efdPis may award over-served time credits in a case
such as this one to any future imprisonnearitence, it still may be prudent to formally
resentence Olson and enter a revised judgmensicriminal case. Olsdmas requested that the
case be transferred to the Distrof Minnesota for resentencingther than have this Court
conduct the resentencinyVhile the Court recognizes the praatiproblems that this creates,
see, e.g., Hill2017 WL 73338 at *8, it still appears to the better option. The District of
Minnesota, having already sentenced Olson orctinsiction once, will be more familiar with
the case and better able to judge whethehbald simply be sentenced to the now-maximum
sentence of ten years or whatheaesentencing hearing is neddo determine whether Olson
should be sentenced below the maximuAccordingly, it is ORDERED:

1) Petitioner’s Petition for Writ of Habeas (pois pursuant to 28 U.S.C. § 2241 (Doc. 1,
refiled as Doc. 29) is GRANTED;

2) Petitioner’s Motion to Amend (Doc. 24) is@OT in light of supptmental briefing;

3) Petitioner’s sentence imposed by the Uniteateést District Courtor the District of
Minnesota in Case No. 04-CR-00398 is VACATYgending resentencing in the United
States District Court for thDistrict of Minnesota w#hout the 18 U.S.C. § 924(e)
enhancement;

4) As Petitioner’s new sentence may not exceed 10 years, the Bureau of Prisons is
ORDERED to recalculate Petitioner’s sememas 120 months’ imprisonment and, if the

recalculation confirms that Petitioner heesved a sentence of 120 months’ imprisonment
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or longer, Respondent shall release hinhauitt delay from custody pursuant to the terms
and conditions of his ordered supervisddase imposed by the United States District
Court for the District of Minngota in Case No. 04-CR-00398;

5) The Clerk is DIRECTED to enter final judgment in favor of Petitioner; and

6) The Clerk is DIRECTED to send copies of thieder to the United &tes District Court
for the District of Minnesota and thedZk thereof for filing in Case No. 04-CR-00398.

7) This matter is now CLOSED.

Signed on this 8 day of November 2019.

/s Tomes E. Shadid
James E. Shadid
United States District Judge
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