Ladd v. Kallis Doc. 17

E-FILED
Monday, 06 May, 2019 09:10:36 AM
Clerk, U.S. District Court, ILCD

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OFILLINOIS
PEORIA DIVISION
ALLEN LADD,
Petitioner,
V. Case No. 18-cv-1063

STEVE KALLIS,

— - e N

Respondent.

ORDER AND OPINION

Now before the Court is Petitioner Allenddis Motion for Recorideration Under Rule

59(e) (Doc. 16). For the reasons athbelow, Ladd’s Motion is DENIED.
BACKGROUND

Ladd brought this Petition under 28 U.S§2241 challenging the validity of the
sentence imposed by the United States DistrietrCfor the Western District of Wisconsin after
being convicted of possession withent to distribute cocaine @, in violation of 21 U.S.C.
8§ 841(a)(1), and unlawful possessiof a firearm, in violatin of 18 U.S.C. § 922(g)(1See
United States v. Lad€Case No. 05-CR-042-C-01 (W.D. Wisajf'd, 215 F. App’x 526 (7th Cir.
2007). Ladd was subject to an enhancedisigt sentencing range of 10 years to life
imprisonment, due to the weigbt the drugs involved and thestlict court’s finding that Ladd
had a prior conviction for a felony drug offensgee21 U.S.C. § 841(b)(1)(B)(iii) (West 2006)
(“If any person commits such a violation aféeprior conviction for a felony drug offense has
become final, such person shall be sentetewa@dterm of imprisonment which may not be less
than 10 years and not more than life imprisontrig Specifically,the sentencing court found

he had two predicate offenses that qualiisdelony drug offenses: (1) his 1990 conviction for
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Manufacture/Delivery of Cannahiis violation of 720 ILCS 550/%formerly Ill. Rev. Stat. 56 %%,
§ 705(d)) in Cook County, lllinois, Ca$é. 90-CR-0094602, and (2) his 1995 conviction for
Manufacture/Delivery of 1-15 Gragrof Cocaine in Cook Countillinois in violation of 720
ILCS 570/401, Case No. 94-CR-297328eeDoc. 10-1 at 3.

Ladd argued in his Petition that, in lighftthe Supreme Court’s decisionMathis v.
United States136 S. Ct. 2243 (2016), his 1995 conwntdid not qualify as a felony drug
offense for the purposes of the sentencimgamcement under 21 U.S.C. § 841(b)(1)(B), as
defined in 21 U.S.C. § 802(44). Accordinghg argued he was entitled to a new sentence
without the sentencing enhancement.

This Court dismissed Ladd’s Petition on Ad2, 2019, as an abuse of the writ because
he had already raisedathis-based claims in a prior petitiorseeDoc. 14 at 5see also, Ladd v.
Krueger,Case No. 16-cv-148&.D. Ill. Dec. 19, 2017). Furtihethe Court found that Ladd’s
Petition could not otherwise preed under the 28 U.S.C. § 2255¢ayings clause, because he
had not shown his claim was previously unavaddablhim and he had not shown that there had
been a miscarriage of justictd. at 6-9. Ladd timely filed this Motion for Reconsideration on
May 1, 2019.

DISCUSSION

“Courts may grant Rule 59(e) motions ttealor amend the judgment if the movant
presents newly discovered evidelticat was not available at the timog[the decision] or if the
movant points to evidence in thecord that clearly establishes anifiest error of law or fact.”
Miller v. Safeco Ins. Co. of An683 F.3d 805, 813 (7th Cir. 2012) (internal citation omitted).
This enables courts to correct theirroarrors an avoid unnecessary appeks.However, Rule

59(e) motions should not be used “to ‘rehash’ previously rejected argum¥etsely v. Armslist



LLC, 762 F.3d 661, 666 (7th Cir. 2014).

Here, Ladd first alleges the Court erred isndiissing his Petition as an abuse of the writ
because the law changedcagrthe filing of his firsMathisbased § 2241 Petition. Ladd points to
the Seventh Circuit case Ohited States v. Elde@00 F.3d 491 (7th Cir. 2018), which was
decided on August 15, 2018. However, Ladd’s Petitvas filed on February 14, 2018, months
before theElder decision was announced. Ladd’s Petitobviously did not purport to rely on
Elder,which had not yet been announced, but only udathis. Moreover,Elder does not
represent a change in law that would allow hinproceed under the § 2255(e) savings clause:
Elderis a Seventh Circuit case, as opposedSo@eme Court case, aras, Ladd filed his claim
prior to Elder, there could be no argument that blaim was not available prior Edder. See
Montana v. Cross829 F.3d 775, 783 (7th Cir. 2016) (holdthat in order to invoke the savings
clause of 2255(e), a petitioner must show that)‘tftat he relies on ‘not a constitutional case,
but a statutory-interpretian case, so [that he] could not hameoked it by means of a second or
successive section 2255 motion,’” (2) that the newapf#ies retroactively to cases on collateral
review and could not have been invoked in hidiergoroceeding, and (3) that the error is ‘grave
enough ... to be deemed a misEe of justice corrigible #refore in a habeas corpus
proceeding,’” such as one resulting in ‘a catigh for a crime of which he was innocent.™)
((citing Brown v. Rios696 F.3d 638, 640 (7th Cir. 2012)). Thus, Ladd has not shown any error
of law or fact regarding the Court’s disssal of his Petition foabuse of the writ.

Ladd next argues that the Court erred in fagdnis claim was not preusly foreclosed.
As he did in his reply brief, Ladd again argukat it would have been futile to raise Kiathis
type argument in light diinited States v. Shanndil,0 F.3d 382, 384-85 (7th Cir. 1996). This

Court thoroughly address&hannorin its original order, ashfound that “the holding in



Shannordid not foreclose anylathistype arguments regarding wharstatute is divisible.’See
Doc. 14 at 6-7. Ladd now pointsltimited States v. Brook&78 Fed. App’x 688 (7th Cir. 2008),
for additional support. IBrooks,the defendant argued “that thistrict court was required to
examine [his predicate convieti’s] plea colloquy taetermine whether his conviction involved
a controlled substanceld. at 691. The Seventh Circuit, relying 8hannonrejected this
argument because “a sentencing court cannotbebind the statute, judgment, and charging
document when the nature of the conviction gatieally qualifies forrecidivist sentencing
consideration under the guidelinesd. Like Shannonitself, Brooksdoes not relate to the
Mathigdivisibility argument Ladd sought to makehis Petition. Accordingly, the Court finds
that Ladd has not established any error of lafactrin the Court’s origpal order and judgment.

Moreover, the Court notes that Ladd has addressed the Court’s final reason for
dismissing his case—that he could not shawiscarriage of justiceEven if Ladd’s 1995
lllinois conviction for manufacturdélivery of cocaine did not quélias a felony drug offense
for the purposes of the sentencing enhancement under 21 U.S.C. § 841(b)(1)(B), as defined in 21
U.S.C. 8§ 802(44), he still woulok subject to the sentencing enb@ment. This is because his
1990 lllinois conviction for manaicture/delivery of cannabis remsa a felony drug offense, and
only one felony drug offense is neededthe enhancement to appl$eeDoc. 14 at 7-9.

CONCLUSION

For the reasons statebowe, Petitioner’s Motion for &onsideration (Doc. 16) is

DENIED.

Signed on this 6th day of May, 2019.

s/ James E. Shadid
James E. Shadid
United States District Judge




