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UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OFILLINOIS

PEORIA DIVISION
OBIORA ONYEMELUKWE,
Plaintiff,

V. Case No. 18-1119-MMM
CATERPILLAR, INC,,

Defendant.

MEMORANDUM OPINION AND ORDER

Presently before the Coug Defendant’s Motion for Summary Judgment (D1)37For
the reasonstatedherein,Defendant’s Motion i$SRANTED. The Clerk of Court is instructed to
close this case.

JURISDICTION

The Courthasfederal question jurisdictionver this matter under 28 U.S.C. § 133%
Plaintiff's claims arise under Title VII of the Civil Rights Act of 19642 U.S.C. § 2000et seq
It also hasdiversity jurisdiction under 28 U.S.C. § 13@9(1) as Plaintiff is a citizen of
Massachusetts, Defendastincorporated under the laws of Delawarelhas itsprincipal place
of business in lllinois, and the amount in controversy exceeds $75\088uein this Court is
appropriate under 28 U.S.C. § 1391(b)(2), as a substantial part of the events givinghese t

claims occurred in Peoria, lllinois.

I Citations to the docket are abbreviated as (D. _.)

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilcdce/1:2018cv01119/72555/
https://docs.justia.com/cases/federal/district-courts/illinois/ilcdce/1:2018cv01119/72555/70/
https://dockets.justia.com/

BACKGROUND?

Plaintiff Obiora Onyemelukwbegan working for Defenda@aterpillar Incas aPre Field
Part Service Operations RepresentaffRSOR”), in its Global Marketing Talent Divisioon
September 11, 2013D. 382 at 3 58 at 19. Plaintiff is ablack male who was born in Nigeria
and moved to the United States in 199D. 58, § 2 at 91.)Employment as a P4eield PSOR
entailed completion of an initial 3eek corporate training class and one temsonth field
rotations.Id., 118, 11 at20. The purpose of the rotations was for the Fiedd PSORo learn the
people, processes, and products necessary for successful placgmemtiongterm PSOR
position. Id., 1 4 a25. PSORs served as liaisons between Defendantihaeparty dealerships,
marketing Defendant’s products and services to those dealersthipf5at 19.

Plaintiff completed theorporate traininglass in December 2013, and moved on to his
rotation assignmest Id., § 11at 20. In December 2014, h@erviewedfor two openPSOR
positions Id., { 18at 21. Although Plaintiff receivedufficient markson performance reviews
up to that poin{D. 65 at 25; 66 at 38), two of the threePSORIinterviewerstestified Plaintiff
either performed poorly in the interview, dhatthe other candidate’s interviewent better.
(D. 38-7 at 2; 388 at 3.) In early 2015, Plaintiff had another interview f&tSOR position in
Seattle. (D58, T 23 at 3%. He was not selectddr that position eithemwith Plaintiff conceding
thehiring manager “selected a candidate with more experience than arnlfi&dcePSOR for the
position. Id.

In April 2015, Plaintiff’'s work performance took a hit when his supervisor was notified
Plaintiff had attempted to use his corporate credit card farge personal expensdd., § 26 at

23. The notificationresulted in Plaintiffadmitting he had made rpr unauthorized personal

2To the extent possible, the information in the Background section isitakes light most favorable to Plaintiff.
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charges to his corporate cartd., 1 30 at 24. What turned out to be extensive misuse of his
corporate card resulted in langering cloud of suspicion ovePlaintiff’'s performanceand
trustworthinesshereafter (D. 65 at 17) It also resulted in close scrutiny of Plaintiff's subsequent
expenseaeporting(D. 60, p. 168 at 37andthe implementation of the first ®dvo Employment
Action Plans (“EAP”s)D. 58, 1 30 at 24).

In August 2015, after multiple disagreements between Plaintiff and his supeans a
sinking premonition that things were not going to end well for im 65 at 39), Plaintiff
contacted Defendant®ffice of Business Practices (“OBP4)leginghis supervisor was planning
to terminatehim on a false allegation regarding his meal receifiis 58, 1 51 at 55.An internal
investigationensued, a member of the OBP advocated on his behalflantfPwas placed into
a revised second EAP., T 56 at 5960. Although the OBP had been his advocaféer the
implementation of his second EAPIaintiff believedhis day with Defendant were numbered
(D. 66 at 28) The final straw came whenRSORinformed Plaintiff's supervisor thalaintiff
had skipped a prarranged customer toat one of Defendant’s facilitie®. 38-6 at 15)andhad
arrived ten minutes late for a clasg. @t 13). Plaintiff hadfailed to inform his supervisor he
attended a Donuts and Dad’s Day event at his daughtér®ks (D. 66 at 28°%), even though his
supervisomwas aware of his attendance at the event and had Bikatff hisreason for missing

the tour {d.).

3 Plaintiff concedes;l can’t help but think | am now a target and nothing Mamuld make sense to [supervisor] since
the last [c]redit [c]ard misuse incident.”

4 Plaintiff states, “As it sits right now, no hiring District Manager with\kiealge of [his second EAP] would consider
me as a viable candidate for the field[.]”

5 Plaintiff concedes, “It became apparent to plaintiff that [his supervisor] wasgskitin up for termination based on
the trumped up meal issue.”

6 Plaintiff concedes, “A week after the class . . . | told [his supervisiotie events of the prior week and that
attended the training class. She asked me if | attended all the classes | said yesémtidor the facility tour. She
asked why and | told her | had been on the tour twice before and need[ed] timparedor the book review. At this
point, | forgot the detail that | used part of the time at my daughter’'sisthoo
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OnSeptembeR5, 2015 DefendanterminatedPlaintiff’'s employment (D. 58, 1 79 atB)

Thereason for his termiri@n: dishonesty. (D. 38-1, p. 345 at 65.)
PROCEDURAL HISTORY

On November 9, 2017, Plaintiff filed heemplaint in theUnited State®istrict Court for
the District of Massachusett¢D. 1.) On March 20, 2018, Defendant filed @sswer (D. 19)
Plaintiff's claim was transferred to this Coant March 21, 2018.(D. 22) On June 21, 2019,
Defendant filed its Motion for Summary Judgmébt 37’), and on Augus®8, 2019,Plaintiff
filed his Amended RespongB. 58%). On September 26, 2019, Defendant filed its Repb.
68%. This Order follows.

LEGAL STANDARD

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and threovant is entitled to judgment as a matter of laixeb. R. Civ. P.56(a).
A genuine issue of material fact exists if “the evidence is such that a reaspmgldould return
a verdict for the nonmoving party.Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986).
The party seeking summary judgment has the burden of establishing the lack af@ng ggsue
of material fact.Celotex v. Catrettd77 U.S. 317, 323 (1986). “In deciding motions for summary
judgment, courts must consider the evidease whole,'de Lima Silva v. Dep't of Corrs917
F.3d 546, 559 (7th Cir. 2019), and “view] ] the record and all reasonable inferences . . . drawn
from it in the light most favorable to the nonmoving partygborers’ Pension Fund v. W.R. Weis
Co., Inc, 879 F.3d 760, 766 (7thir. 2018). However, the court will not draw inferences that are

“supported by only speculation or conjectur&rgyropoulos v. City of Altqrb39 F.3d 724, 732

"Hereinafter referred to as “MSJ.”
8 Hereinafter referred to as “Resp.”.
° Hereinafter referred to as “Reply.”



(7th Cir. 2008), and “[c]onclusory allegations alone cannot defeat a motion for summary
judgment.” Thomas v. Christ Hosp. & Med. CtB28 F.3d 890, 892 (7th Cir. 2003).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and “set
forth specific facts showing that there is a genuine issuedbi’ Anderson477 U.S. at 2501t
is not the role of the [c]ourt to scour the record in search of evidence to defeatoa footi
summary judgment; instead, the nonmoving party bears the responsibility dfidgrévidence
to defeat summary judgent.” Aberman v. Bd. of Educ. of City of GI#42 F. Supp. 3d 672, 685
(N.D. 1ll. 2017) (citingHarney v. Speedway SuperAmerica, |.626 F.3d 1099, 1104 (7th Cir.
2008)). Summary judgment is proper if the nonmoving party “fails to make a showingesaiffic
to establish the existence of an element essential to that party’s case, and ahatimalty will
bear the burden of proof at triaEllis v. CCA ofTenn LLC, 650 F.3d 640, 646 (71ir. 2011).
The “mere existence of a scintilla of evidence in support of the [nonmovant'sppaositl be
insufficient; there must be evidence on which the jury could reasonably find for the [nonjriovant
Anderson477 U.S. at 252.

DISCUSSION

As a preliminarymatterthe Courfiinds Plaintiff introducesa large number ainsupported
facts in his response fdefendant’'ssummary judgment motion-or examplein Plaintiff's brief
heattempts to refutmaterial factsvith deposition testimony that neither party included with their
briefs (SeeResp.J 4 at 26.) The evidendédaintiff does reference often fails to directly follow
the proposition it supportsd(, T 14 at 30-31), or fails to support the proposition aidll { 22 at
35). Even worse, Plaintiff often includes assertions that lack any supporting docuomentat

whatever. Id., T 10 at 27.Finally, Plaintiff cites portions of the record thairportedly support



his assertios, butthe assertions themselves and the evidence on which they aredodgaddress
inconsequentialangents of thenaterial facts they are meantdispute. Id., 33 at 37; § 34 at 38.

Rule 56 of the Federal Rules of Civil Procedure instructs:

“A party asserting that a fact cannot be or is genuinely disputed must support the

assertion by .. citing to particular parts of materials in the recoat “showing

that the materials cited do not establish the absence or presence of a genuine

disputeor that an adverse party cannot produce admissible evidence to support the

fact . ... If a party fails to properly support an assertion of fact or fails torprope

address another party’s assertion of fact as required by Rule 56(c), thenagur

... consider the fact undisputed for purposes of the motion[.]”

FED. R. Civ. P. 56(c)(1), (e)(2). To the extent Plaintiff introduces unsupported facts in his
response, or includes facts to which he fails to provide documesuastantiationthe Court
considersthe facs undisputed for the purposes itg analysis SeeWaldridge v.Am Hoechst

Corp., 24 F.3d 918 (7th Cir. 1994) (affirming decision of district court which assumed tha$act
claimed and supported by admissible evidence by the moving party were adongttestwithout
controversy) Thomas v. Kroger No. 13CV-00588, 2014 WL 555086, at *1 (S.D. Ind.
Feb.12,2014) (“Failure to properly support a fact in opposition to a movant’s factual assertion
can result in the movant’'s fact being considered undisputed, and potentially in the grant of
summary judgment.”).

Plaintiff hasidentified only threeclaimsfor employment discriminatiothat he maintains
throughthe course of this litigationAlthough Defendant identifies its failure to promote Plaintiff
as an adverse employment action and givessguesignificant attention in its Motio(seeMSJ
at 33-43) Plaintiff waivesthisclaim, as he fails to includbe necessamgrgumentation and factual
support in higrief to maintain it(Resp. at 93-108 G & S Holdings LLC v. Cont’'| Cas. C®97
F.3d 534, 538 (7tir. 2012) (“We have repeatedly held that a party waives an argument by failing

to make it before the district court. That is true whether it is an affirmative argjumsrpport of



a motion to dismiss or an argument establishing that dismissal is inappropriatee”argument
section ofPlaintiff's respone is replete with reference to unlawful termination, but it fails to
address a claim for failure to promofgaus, his survivinglaims all violations of the Civil Rights
Act of 1964, include(i) disparate treatmenia unlawful termination{ii) harassmentand (iii)
retaliation. The Court addresses eathim separately and in the order in which it appears in
Defendant’sMotion.

l. Disparate Treatment

The crux of Plaintiff's dscriminationclaim is that he was unlawfully terminated by
Defendant because of his race and national orifiin.1; Resp. at 9205.) Under Title VII, it is
unlawful for an employer to “discriminate against any individual . . . because ofrglicidiuial’s
race . .. or national origin.” 42 U.S.C. § 200@¢a)(1). Plaintiff utilizesthe McDonnell Douglas
burdenshifting frameworkto demonstrate he was the subjectiofawful discrimination. In so
doing,to defeat summary judgmeRtaintiff mustset forth evidenc#éhat (i) heis a member of a
protected class(ii) his job performance mehis employer’s legitimate expectation§ii) he
sufferedan adverse employment actji@amd(iv) another similarly situated individual who was not
in the protected class was treated more favoraigKinney v. Office of Sheriff of Whitl€y.,
866 F.3d 803, 807 (7th Cir. 2017Yhe failure to satisfy any one of these elements is fatal to
Plaintiff's claim. SeeGates v. Caterpillar, In¢.513 F.3d 680, 690 (7th Cir. 200&fffrming
district court’s dismissal of discrimination claim because the plawwtf unable to meet either
the second or fourth prongs of thieDonnell Douglagest).

Here,Defendant concedes that Plaintffa member of a protected class. (MSJ, | 2 at 4;
32.) It also concedeBlaintiff sufferedanadverse employment action, namegrmination. Id.,

1 79 at 27.However,Defendant argusePlaintiff’s disparate treatment claim must be denasthe



fails to demonstrate h&vas meeting its reasonable expectations and dimaitarly situated
employees outside of his protected class were treated more favohdbit. 3337. Defendant
adds that it had legitimate naliscriminatory reasons for Plaintiff’'s termination and that Plaintiff
fails to demonstrate its decision was pretextldlat 3739.

The Court finds Plaintiff fails to satisgitherthe seconar fourth prongsf theMcDonnell
Douglasframework andhereforefails to proffer sufficient evidence for a reasonable factfinder to
conclude his race or national origin caused his disch&®ge. Ortiz v. Werndgnters, Inc., 834
F.3d 760, 765 (7th Cir. 2016) (“[The] legal standard . . . is simply whether the evidentse w
permit a reasonable factfinder to conclude that the plaintiff's race, . . . orpotseribed factor
caused the discharge.”). Accordingdhys discrimination claim based on disparate treatmeilst fai

A. Plaintiff Failsto Demonstrate Meeting L egitimate Expectations

As it concerngPlaintiff's job performancegdespite some evidence demonstrating positive
feedbaclat the beginning of his tenure (D.-2&t 58, 1215, 1721), Plaintiff fails to demonstrate
he was meeting his employer’s legitimate expectations at the time of his terminbdidnis
detriment, e record containsample undisputedevidence ofconcernswith his performance.
Plaintiff admits he wasepeatedlyold he needetb improve hiscommunicatiorskills and that he
was too detailed during presentations. (Resp., 1 9 at 20; T 10 ai€8oncedes hevas placed
on two separatperformance planduring hisemploymentwith Defendant.Id., {1 30 at 24; { 56
at 5960. He alsoadmitsmisusing his corporate credit card on fourteen separate occésions
charge personal expenses totaling $9615(Resp., 1 30 at 24; D. 3Bat 135-39),while initially
informing his supervisor he only usdtie card on “two or three occasidnslue toerror or
emergency situations. (382 at 25). Plaintiff alsoearned subpar reviews on performance

evaluationsid. at 37, 4142, 5253; received critical feedback froan operations managgrat the



monthly meetings he coordinated weneorganizedResp., { 69 at 225), and missed pre-
arrangedcustomertour and part of a clast® attend a Donuts ardads event at his daughter’s
school (D. 381 at 65) which he failed to mention to his supervisor when she asked why he was
absent from the everfD. 66 at 28). Multiple employees andonsupervising managei@so
complainedabout Plaintiff's behavior or performancéD. 38-1, pp. 19394 at 37;38-6 at 1117)
Plaintiff simply cannot survive summary judgment on this record.

B. Plaintiff Failsto Identify Similarly Situated Employees

Even assumin@laintiff was meetingdefendant’degitimateexpectations at the time of
his termination he fails to demonstrate there were similarly situated employees outside of his
protected clasthat were treated more favorablin order to defeat summary judgment, Plaintiff
must identify comparators who “dealt with the same supervisor, were subject sartiee
standards, and had engaged in similar conduct without such differentiating or ingtigat
circumstances as would distinguish their conduct or the employer’s treatnteetof Gates
513 F.3d at 690 (quotingadue v. KimberiClark Corp, 219 F.3d 612, 6218 (7th Cir. 200Q)
overruled on other grounds by Orti&34 F.3d at 76%. Eaton v. Ind. Dep’t of Corts 657 F.3d
551, 559 (7th Cir. 2011) (reiterating a similarly situaetployee must be comparable to a plaintiff
in all “material respects”).

Plaintiff identifies two potential comparators, but he fails to referenéencein the
record which demonstrates theyported to the same supervisor or had engaged in similar conduct
for which they were treated more favorably. (Res@384, 87-88, 1002). Although one of
Plaintiff's comparators wagromoted toa PSOR position, there is no evidence in the record the
otherwas (D. 381 at 7273.) The record also fails to indicat@and Plaintiff fails to argue-that

either comparator had similar issues with miscommunication or miscofelgct credit card



misusedishonesty, negative performance feedback, asdPlaintiff. See Amrhein v. Health Care
Serv. Corp. 546 F.3d 854, 860 (7th Cir. 2001) (“Without a similar disciplinary history, [the
comparator] cannot be considered ‘similarly situated.’ F)nally, Plaintiff fails to includeany
caselawto support his argument that has identifiecsimilarly situatecemployeesId. at 10602.

This unsupported anthdeveloped legal argument is insufficient to survive a motion for summary
judgment,and the Court finds Plaintiff fails to meet the fourth prong ofMle®onnell Douglas
framework to proceed on his claim.

The legal standarid an employmentiscriminationclaim“is simplywhether the evidence
would permit a reasonable factfinder to conclude that the plaintiff’s race, . . . opatkeribed
factor caused the dischargeJrtiz, 834 F.3cht 765. The Court finds Plaintiff has failed to proffer
evidence for a reasonable factfinder to conclude his race or national origin ceudisdharge.

He hadailedto proffer sufficient evidence® demonstratbe was meeting Defendant’s legitimate
expectapbns at the time of his terminatiar to successfully refute Defendant’s evidence to the
contrary. He also faldto provide evidencéhat suitable comparators, outside of his protected
class, were treated more favorably. Accordingly, Defendant’'s sumjudgynent motion on
Plaintiff's claim of disparate treatmewita unlawful terminations GRANTED.

. Harassment

Plaintiff argues he was subject to a hostile work environment becawsasheccused of
lying on his job applicatiarwas told he wasinqualifiedfor his positiondue to his immigration
status;was forced to submit meal receipts; amais accused of being argumentative and angry.
(Resp. at 106.)To survive summary judgment drs hostile work environment claim, Plaintiff
mustdemonstrate: (1) his work environment was both objectively and subjectively offe(®)iv

the harassment complained of was based on his race or national origin; (3) the wasdeither
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severe or pengve; and (4) there is a basis for employer liabilBgruggs v. Garst Seed Cb87

F.3d 832, 840 (7th Cir. 2009). “Not every unpleasant workplace is a hostile environment . . .. The
workplace that is actionable is the one that is helligkeiry v. Harris Chernin, Ing.126 F.3d

1010, 1013 (7th Cir. 1997). “[S]imple teasing, offhand comments, and isolated incidents (unless
extremely serious) will not amount to discriminatory changes in the ‘terms aitions of
employment.” Faragher v. City of Boca Ratp®24 U.S. 775, 788 (1998). NoneRiaintiff's
examples of misconduaseto the level of actionable harassment, &intiff's argumenfails.

The incidents Plaintiff outlines fail tose to the level of actionable harassment for several
reasons. First, Plaintiff fails to indicate the context in wiihehcomments were madepovide
citations to the record to offer substantiatidBecond, it appeats/o of the commentsack to
Plaintiff concerned hisnmigration status.(SeeResp., 11 (i),(ii) at 106.Yitle VII does not offer
protectionfor misconductelated to immigration statusSee Cortezano v. Salin Bank & To,

680 F.3d 936, 940 (7th Cir. 2012) (“[N]ational giri discrimination as defined in Title VII
encompasses discrimination based on one’s ancestry, but not discrimination baseémshipti

or immigration status)” Third, even ifPlaintiff was protectechefails to demonstratthealleged
isolatedand offhand commentsose to the level of severe or pervasive harassmieoturth, the

fact Plaintiff was required to submiheal receipts appears reasonable due to the fact he had
misused his corporate credit card amds placed on an ongoing fiemance plardue to his
misuse. Finally, Plaintiff fails to provideanycaselaw supporting his contention that offhand and
unexplained comments combined watteasonable request to haneékpenseeceipts constitutes
actionable harassmenid. at 10607. Accordingly, Defendant’$1otion for SummaryJudgment

on thisclaim of discrimination is GRANTED.
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[Il. Retaliation

Lastly, Plaintiff argueshe wasthe subject of retaliation for filingn internal complaint
which outlined his objections to the “discriminatory and malicionstureof his secondEAP.
(Resp. at 107.)The retaliationhe contends was a false termination, as he was terminated and
sent home by hisupervisor on August 13, 2015, and instructed by another official to return to
work the next dayld. To make out a claim of retaliation under Title VII, a plaintiff must show
that: (1) he engaged in protected activity; (2) he suffered an adverse erapt@gtion; and (3) a
causal connection existsetween the two. King v. Ford Motor Ca. 872 F.3d 833, 841
(7th Cir. 2017). Here,Plaintiff fails to demonstrate his complaint constitLipeotected activityf
which his supervisor had actual knowledge. As sucHijrtasdiscrimination claim fails.

The Seventh Circuit has instructed:

Although filing an official complaint with an employer may constitute statutorily

protected activity under Title VII, the complaint must indicate the discrimimatio

occurred becausH sex, race, national origin, or some other protected dlbsgly

complaining in general terms of discrimination or harassment, without indieating

connection to a protected class or providing facts sufficient to create thahagfere

is insufficient.
Tomanovich v. City of Indianapolig57 F.3d 656, 663 (7th Cir. 200@)ternal citation omitted.)
After a thorough review oPlaintiff's internal complaintthe Court findshis complaintfails to
indicate or to evencreate an inferencéhat Plaintiffwasthe subject of discriminatiofor being
black or for being born in a foreign countrySege generallyD. 38-2 at 59-87.)

Moreover Plaintiff fails to demonstrate h&ipervisor wasware ofhis complaint when
she allegely terminated s employmentind sent him home for the daySee Respat 10708.)
Her actionswould only constitute retaliation if she had actual knowledgeio€omplaint. See

Emerson v. Dart900 F.3d 469, 472 (7th Cir. 28) (“[Defendants] alleged misdeeds count as

retaliation only if they had actual knowledge of the . . . grievanc@ctordingly,no reasonable
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jury could conclude Plaintiff suffered retaliation due to his complaimd Defendant’s Motion on
this ground is GRANTED.
CONCLUSION
For the reasonstaed herein, Defendant’'s [37] Motion for Summadudgment is

GRANTEDIn its entirety The Clerk of Court is directed to close this case.

Entered on October 22, 2019.
/s/ Michael M. Mihm
Michael M. Mihm
United States District Judge
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