Best v. Owners Insurance Company Doc. 52

E-FILED
Thursday, 11 April, 2019 04:16:31 PM
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INTHE UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

THERESA BEST
Plaintiff,

V. Case N018-1167

)
)
)
)
)
)
)

OWNERS INSURANCE COMPANY,
an Ohio Corporation, )

)
)

Defendant.

ORDER AND OPINION

This matter isnow before the Court on Plaintiifheresa Best's Objection/Appeal of
Magistrate Judge’s Order Regarding Discovery Dispute Pursuant to FedivRP. 72(a)
(“Appeal) (Doc. 51). For the reasonstated belowthe CourDENIES Plaintiff's Appeal

PROCEDURAL HISTORY

On April 25, 2018, Plaintiff fled a Complaint against her insuf@wners Insurance
Company(“Defendant”) stemming from an underinsured motoif4IM”) claim. (Doc. 1).In
Count |,sheseels damagedor Defendant’s allegetreach of contract to provid¢lM coverage
payment through settlement or arbitration for injuries she sufferedantamobile collisionld.
at 2. In Count Il,sheseeks statutory damages under section 155 of the lllinois Insurance Code,
215 ILCS 5/155based on Defendant’s alleged unreasonable and vexadttays andrefusalto
resolveher claim.ld. at 5.Plaintiff allegeghe combination of Defendantissufficient settlement
offer and the refusal to arbitrate the claim constitutes a coercive ptaetidelayed the resolution
of herclaim.Id. at 6.

On February 8, 2019, Plaintiff filed a Motion for Hearing Concerning Discovery Dispute

(Doc. 34). The dispute involvedefendant’s written discovery objections to Plaintiff's
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interrogatories and requests for production. In her interrogatories, Pleqtifsted information
regarding (1)the history of complaints filecagainst Defendanwith the lllinois Department of
Insurance, (2) lawsuitBled against Defendant, and (3) policies and procedures for handling,
specifically, UIM claims and arbitrations. Iher requests for production, she requested claims
manuals and documents relatediefendant’selection not tarbitrate, including materials from
Plaintiff's claims file

Following a hearing 0 February 22, 2019udge Hawley issued a written Minute gmt
ordering that thaliscoveryPlaintiff requestedelatedto Defendant’shistory of arbitrating other
cases in lllinois is not relevant to Count Il and is not discoverable. (Minute @122/2019).

On March 8, 2019, Plaintiff filed an Objectidppealto Order of Magistrate Judge’s
Order Regarding Discovery Dispute Pursuant to Fed. R. Civ. P. R@). 51),and an
accompanying Memorandum (Doc. 39). On April 4, 2019, Defendant filed a Response (Doc. 46).
This Order follows.

LEGAL STANDARD

Plaintiff bringsher Appeal of Judge Hawley’'s Order pursuant to Fed. R. Civ. P. 72(a),
which provides:

When a pretrial matter not dispositive of a partglaim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge must promptly conduct
the required proceedings and, when appropriate, issue a written order $@ting t
decision. A party may serve and file objections to the order within 14 days after
being served with a copy. A party may not assign as error a defect in the order not
timely objected to. The district judge in the case must consider timely objections
and modify or set aside any part of the order that is cleadpeous or is contrary

to law.

Fed. R. Civ. P. 72(a). Accordingly, Judge Hawley’s ruling on thisdispositive motion is subject
to review by tis Court under a clearly erroneous or contrary to law stan8aeRetired Chicago

Police Ass’n v. City of Gbago 76 F.3d 856, 869 (7th Cir. 1996).



DISCUSSION

Section 155 provides an extracontractual remedy to policyholders when an’ shaatien
in handling a claim is vexatious and unreasonable. 215 ILCS B5lt&Bjer v. Insurance
Exchange Agenc®75N.E.2d 897, 90@2 (1996). This extracontractual remedy is intended to
make suits by policyholders economically feasible and to punish insurance riesnpar
misconductld. at 901. The key question raised in a section 155 claim is whetherstiver's
conduct was vexatious and unreasonaigGee v. State Farm Fiend Cas. Co.734 N.E.2d 144
(. App. Ct. 2000). In considering this question, a court must consider the totalityeo
circumstances, including the insueduties under the insurance contract, the insugdtitude
and motivation for denying or delaying payment of the claim, whether the insured wed tor
sue to recover, and whether the insured was deprived of the use her ptdpatti51.

Judge Hawleyfound Plaintiff's discovery requests aigelevantbecause the contract
between the parties containgauntaryarbitration clause. Specifically, the Underinsured Motorist
Coverage Automobile Policy states: ‘lfe and a person entitled to Underinsured Motoris
Coverage under this endorsement do not agree (b) to the amount of those damages thaymatter m
be arbitrated provided botle and the injured person agree to arbitration.” (Docl146. 3)
(emphasis in original).

Plaintiff argues Judge Hawley’s Order‘ctearly erroneous and contrary to law” because
her discovery requests are relevant to her clamasrow in scopeand are not protected by
privilege. (Doc5h1, p. 2). According to Plaintiff, Defendant’s small settlement offer ancetfiusal
to further negotiate or arbitrate the claim constitute a vexatious and unigasafiasal to pay a
claim in violation of section 155 of the lllinois Insurance Cdtlib ILCS 5/155(Doc. 39, p. 3).

Defendant disagrees that it failed to negotiate the claim andsattuatat had the option, pursuant



to contract terms, to opt for litigation rather than arbitration to determine the ofatlzanages.
(Doc. 46, pp. B).

I nterrogatories

Plaintiff argues Interrogatories 7 and 8 are relevaetausethey seek information
regardingthe history oflawsuits and complaints filed agairi3efendantrelated to the alleged
failure to settle or arbitratdIM claims (Doc. 39, p. 5). Interrogatories 7 and 8 state:

7. For the past five years, please identify anderinsured motorist claim in which
any of Owners’ Insurance insureds have made any claim with the lllinois
Department of Insurance alleging improper claims practices regardifegreeit
negotiations or arbitration.

8. For the past five years, pleadentify any underinsured motorist claim in which
Owners Insurance has been sued in lllinois state or federal court bgsamgd
alleging that the insurer failed to settle or failed to arbitrate.

(Doc. 391, p. 1).Plaintiff states these requests are based on interrogatbaeshe lllinois
Appellate Court upheld idagorski v. Allstate InsCo., 54 N.E. 296 (lll. App. Ct. 2016).

Plaintiff also argues Interrogatories 10, 11, and 12, which seek information polithes
and procedures for handlingiM claims and arbitrations in lllinois, are relevamterrogatories
10, 11, and 12 state:

10. Please identify the individuals in Owners Insurance, including title and
function, who are responsible for determining, promulgating, and overseeing
company policies and standard procedures for the administration, evaluation,
determination, and payment of lllindimsed underinsured motorist claims by
Owners Insurance.

11. Please identify every document containing statements of policy, policy
guidelines,administrativebulletins, intercompany memoranda, or other document
of any kind, promulgated by Owners Insurance and disseminated or distributed to
its employees, relatg to the standardecommendedor expected procedures for

the handling of underinsured motorist injury claim arbitration in lllinois.

12. Identify all training materials of any kind used by Owners Inserantraining
adjusters, claims representativetaims supervisors, or any other individual



involved in the claimshandling process of underinsured motorist injury claims
within Owners Insurance.

(Doc. 391, p. 1).Plaintiff states thelefendant irzagorskiwas ordered to identify and produce its
procedure manual, as well as other documents, that were in effect at the time oftiféplass.
Zagorskj 54 N.E.at 299-300.Defendant argues Plaintiff's reliance @agorskiis misplaced
because¢he case involvedn insurer that denied its insuigdlaims following a investigation.
(Doc. 46, p. 10). The case at hand involves contractual language thabgheegslanthe right to
opt out of arbitration. This Court agrees with Defendant Zlagjorskiis inapplicable and finds
that Judge Hawley’s ruling was not clearly erroneous or contrary to law.

Reguests for Production

Plaintiff also argues Requests for Productic@ &re valid under lllinois law fasection
155 cases. (Doc. 39, p. 6). The requstdted:

5. All documents reviewed or relied upon by Defendant in making the decision to
refuse to agree to an arbitration of the underinsured motorist injury clainecésa
Best.

6. Claim File. All documentsvritings, and communications that were proed as

a result of, or are related to, the decision to refuse to agree to participation in an
underinsured motorist injury claim arbitration regarding TherestsBe#aim from

the automobile collision on September 1, 2016.

7. Claim Manuals. All documents, writings, and communications that are used by
claims personnel for reference, training, and guidelines for the adjusting of
Defendants’ underinsured motorists claims in the jurisdiction of lllinois. &hes
items should include, but not be limited to,@#lims manuals, all information and
guidelines for the adjudication of underinsured motorists claims and all other
resources used by Defendants’ insurance personnel for the adjudication of
underinsured motorists claims.

8. Claims Analysis: All documentsvritings, and communications, and any drafts

or revisions thereof, which contain explanations of the basis in the insurance policy,
with respect to the facts of Theresa Bests’ injury claim and the applicabletaw,
the decisions of Defendant to refuseagree to arbitration of the claim.



(Doc. 391, p. 2).Plaintiff arguesthe claims file, manuals, and analysis are relevant to the
reasonableness of Defendant’s evaluatiohesfclaim andarenot protected by privileggDoc.
39, p. 6). Plaintiff relies onO’Connor v. Country Mut. Ins. C0999 N.E. 2d 705 (lll. App. Ct.
2013) and argues th#te court held claims documents were discoverabl€’@onnor, the
insured sued her automobile insurer for allegedly unreasonably and vexatiousiyttasettle
her UIM claim in violation ofsection 155.When the parties failed teeach an agreement on a
settlement amount under the UIM provisions, the claim proceeded to arbitration esdréguhe
policy. The arbitrators entered an award that was substantially more than whaty Gbuioial
had offered the plaintiff to settle tlodaim. The plaintiff filed suit alleging that Country Mutual
violated section 155.

The case at hand is distinguishafioten O’Connorbecause,sJudge Hawleyoted during
the hearing, the arbitration clausePlaintiff’'s policyis voluntary. Judgeélawley stated:

| don't see how it is relevant. It is a voluntary arbitration clause. The gartie

contracted for the ability not to arbitrate. So | don’t see how any of these sequest

as to a history of whether or not the defendant arbitrates or not exetzigghts

under the contract has any relevance to this case as it relates to whether they

exercise that right in other cases.

This Court find that Judge Hawley’s Order was not clearly erroneous oagofrthe
law. The claims file, manual, and analysare irrelevant because the decision not to engage in
arbitration was voluntary. This Court also concludes that discovery aatiégdb Defendant’s
election to arbitrate other cases in lllinois is not relevant to Count Il and idistaiverable.

Therdore, Plaintiff's Objection/Appeal of Magistrate Judge’s Order RéiggrDiscovery Dispute

Pursuant to Fed. R. Civ. P. 72(a) is DENIED.



CONCLUSION

Plaintiff's Objection/Appeal of Magistrate Judge’s Order Regarding Discovery Dispute

Pursuant to Fed. R. Civ. P. 72(a) (Doc) BIDENIED.

ENTEREDthis 11" dayof April 2019.

s/ Michael M. Mihm
United States District Judge




