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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

CRAIG HERRICK ,
Plaintiff,

v. Case No 18-1191-MMM

JOHN CLARK, JOSEPH YURKOVICH,

JEFF STANDARD, and FULTON

COUNTY, ILLINOIS

Defendans.

MEMORANDUM OPINION AND ORDER

Before the Couraire DefendantFulton County’s Motion for Judgment on the Pleadings
(D. 31}, Defendantleff Standard’s Motion to Designate Nominal Defendant (D. B&jendang
Standard’s andrFulton County’s Joint Motion for Leave to File Reply (D. 46), and Defeisdant
Justin Jochums’ and Charlene Markleywotion to Dismiss (D. 47). For the following reaspns
Defendants’ Motioato Dismisss GRANTED, the remaining Motions ai2EEMED MOOT, and
the Clerk of Court is directed to close this case.

JURISDICTION

The Courtexercisesoriginal jurisdiction over this matter under 28 U.S.C. § 1331, as
Plaintiff brings clains for constitutional violationyia42 U.S.C. § 1983Venue s proper under
28 U.S.C8 1391(b)(2becausea substantial part dhe events giving rise to the claswccurred

in this judicial district.

! References to the case docket are abbreviated as “(D. _)".
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BACKGROUND ?

In January 2000, Plaintiff was convicted time Ninth Judicial Circuit Court of Fulton
County, lllinois (“Circuit Court”), of two counts of firsdegree murder and one count of
intentional killing ofan unborn child, for the kidnapping and murdeifammy Jo Thompsonn
1998 (D. 1 at 2, 96.)At the time ofherdeath Thompsorwas pregnant with tws Id. at 96.
Plaintiff is currently serving consecutive life sentences for his crinyesfor the last eighteen
years he has maintained his innocentzk. at 2. To exonerate him from thallegedwrongful
conviction of the aforementioned crim&daintiff has beeseelng accesso crimescene evidence
from his criminal trialfor advanced DNAestingin various venuesld. at 3.

On January 26, 2017, the Circuit Court denied Plaintiff's most recent request for testing
(D. 144 at 1621.) According to Plaintiff, the Circuit Court ruled againsim because it
misconstrued § 3(b)(1) of the State’s poshviction DNA statute, 725.CS 5/1163 (2014).

(D. 14 at 23.) Plaintiff also contends that the statute itself is unconstitutional bechase t
requirement that the defendant must present a prima facie ca&eehtty was the issue in the
trial . . . which resulted in his. .conviction” is vague.d. at 3. Plaintiff nowappeals the decision
of the Circuit Courtalbeit indirectly claiming, in part, that Illinois courts have improperly invoked
the “identity” requirement tdoreclose relief to any convicted criminal movant because he was
ultimately found guilty of his crimesld. at 23.

PROCEDURAL HISTORY

On March 22, 2019, Plaintiff filed his amended complagminst Defendant®ohn Clark
(formerFulton County State’s Attorney), Jeff Standard (Fulton County Sheriff), J&&efbvich

(formerFulton County Clerk of Court), and Fulton County alleging, in, plaatDefendants denied

2The facts in th®ackgroundsection are based on statementtlinedin Plaintiff's original and amended
complaints.The facts are accepted as true and all reasonable inferences from those facts arehisdawoin
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him procedural due process rights by refusing to turn over «tmee evidence for advanced
DNA testing. On May 17, 2019, this Court entered its Second Merit Review Order. (D. 15.) In
the Order, the Court ruled that Plaintlid provided sufficient factual content to draw the
reasonable inference that Defendants were liable for denying Plaintiff hisipracdue process
rights. Id. at 2. It also found that Plaintiff had asserted he had been denied procedurakess pr
by the lllinois court’s construction of its pesbnviction DNA statute.ld. The Court concluded
that, at the preliminary screening stage, Plaintiff had stateti8/4983 clains against Defendants
acting in their official capacitiesnd against their presumptive employer, Fulton Coulaty.

On July 16, 2019, Defendant Fulton County filed its answer and affirmative defenses.
(D.26.) On August 15, 2019, dlCourt substituted the current Fulton County State’s Attorney,
Justin Jochumdor DefendantClark andthe current Fulton County Clerk of Cou@harlene
Markley, for Defendant Yurkovich(Text Order08/15/2019.YOn Septembel6, 2019Defendants
Standard and Fulton Courftied their Motion for Judgment on the Pleadings &1),and Motion
to Designate Nominal Defendant (D. 38n October 16, 2019, Plaintiff filed his responses to
Defendants’ Motions. (D. 37; D. 38.pn October 302019, DefendantStandard and Fulton
County filed their Joint Motion for Leave to File Reply (D. 46), and one day Deérndants
Markley and Jochusmifiled their Joint Motion to Dismiss(D. 47.) On Novembed 3, 2019,
Plaintiff filed his respons&o Defendants’ Motion to Dismis®. 50), and on Decemb@r 2019,
Plaintiff filed a supplemeat response to the same Motion (D. 52). This Order follows.

LEGAL STANDARD

Motion to Dismiss

A motion to dismiss challenges the sufficiency of the complaittithianerits. Gibson v.

City of Chi, 910 F.2d 1510, 1520 (7th Cir. 1990). In reviewing a Rule 12(b)(6) motion to dismiss,



the court accepts as true all weleaded facts in the complaint and draws all reasonable inferences
from those facts in plaintiff's favorAnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011).
A motion to dismiss “can be based only on the complaself, documents attached to the
complaint, documents that are critical to the complaint and referred to in it, andatifor that
is subject to proper judicial noti¢eseinosky v. City of Chi675 F.3d 743, 745 n.1 (7@ir. 2012).
“Documents réerred to in, but not attached to, a plaintiff's complaint that are central ta[ais]
may be considered in ruling on a Rule 12(b)(6) motion if they are attached to the defendant’
motion to dismiss.”Duferco Steel Inc. v. M/V Kalisti21 F.3d 321, 324 n.3 (7th Cir. 19970
survive a Rule 12(b)(6) motion, the complaint must not only provide the defendant with fzer noti
of a claim’s basis but must also be facially plausishcroft v. Iqbgl556 U.S. 662, 678 (2009).
“A claim has facial plausility when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct”alldged.

While the court accepts all wglleaded factual allegations in the complaint as true an
draws all reasonable inferences in plaintiff's favor, it is not obliged to igaotgin the complaint
that undermine plaintiff’s claim or to assign weight to unsupported conclusions .ORIauR.
Sens, Inc., v. Aetna Cas. and Sur. C895 F.2d 279, 281 (7th Cir. 1989j.a plaintiff was given
adequate opportunity to respond to all of the defendants’ motions, the court cda thgu
arguments made by any defendant to all of the defendants to the extent the argumentdyare equal
effective at bering a claim.Gluck v. WNIN THState Pub. Media, Inc879 F. Supp. 2d 999, 1001
n.3 (S.D. Ind. 2012) (citing/alak v. Associated Physicians, INn€84 F.2d 277, 280 (7th Cir.
1986)). “Affirmative defenses, such as claim preclusion andRbekerFeldman doctrine, that

are clear from the complaint may be addressed in a motion to dismiss as opposauntaeys



judgment motion.” McDowell v. AlvarezNo. 09 C 8033, 2012 WL 3481642, at *3 (N.D. Il
Aug. 15, 2012) (citingduhammad v. Olivers47 F.3d 874, 878 (7th Cir. 2008)).
DISCUSSION

Plaintiff, an inmateincarcerated with thdlinois Department of Correctionss serving
double life sentences for thednapping and murder of a pregnant woman infétleof 1998.
Plaintiff filed his amended @mplaint alleging,nter alia, that Illinois courts have denied him
procedural due process by misconstruing3tete’sposteonviction DNA statute.Plaintiff also
alleges State officials acted in their official capacities to personallprive him of his
constitutional rightsin responsd)efendants have filegumerousgnotions arguinghatPlaintiff's
amended pleadinfgils to state a valid clairand that the Court lacks subject matter jurisdiction
over this matter For the following reasons, the Court grants Defend&midgion to Dismissand
deems the remaining Motions moot.

|. Defendants’ Motion to Dismiss

Defendantd/arkley and Jochums raiseur arguments in their Motion to Dismig®. 44.)
Specifically, heyargue: (i) tlis Court lacks subject matter jurisdiction under RaokerFeldman
abstention doctrine; th Court lacks subject matter jurisdiction under ¥@ungerabstention
doctrine; Plaintiff fails to state elaim upon which relief can be granteddahelllinois post
conviction DNA statute is not unconstitutionally vague. at 1-10. In response, Plaintiff argues
identity was an issue in his criminal prosecution; Defendants are trying to exteRodker-
Feldmandoctrine beyond its scopgpungerabstention does not apply to his constitutional ckim
in this Court; and thate has stated @aim forthe denial ohis procedural due procesghts as

he has a cognizable interest in obtaining DNA testing under lllinois(@w50 at 213.) Since it



is disposiive of the issuesat hand, the Cournly addresse®efendants’Youngerabstention
argument an®ISMISSESPIlaintiff’'s casewithout prejudice.
A. Younger Abstention Doctrine

In Defendants’ Motion to Dismiss, thaygue Plaintiff’'s complaint should be dismissed
its entiretybecause Plaintiff is currently appealing the state court’s denial of his motiDiN#&
testing before the lllinois Court of Appeals. (D. 44. atBgfendants add that Plaintiff failed to
disclose to tts Court that he is currently appealing the deafaiis postconviction DNA motion.
Id. at 6. Defendantarguethat becausPlaintiff's appellate proceeding implicates important state
interestsand is duplicative of the claims at hand, abstention uvidenger v. Harris401 U.S.
37, 40-41 (1971), is appropriattd. at 6.

In response, Plaintitillegesthat henotified the Court of his ongoing legal proceedings in
a motion for leave to request recruitment of coungel. 50 at 7.) Plaintiff argues that his state
appeal challengeghe court’'s denial of his posbnviction DNA motion and not the
constitutionalityof the pos-conviction statute itselfld. at 7. Plaintiff alsoargues his appeal to
the lllinois Appellate Court and the claims at hand have nothing to do with one another tond fail
deprive this Court of jurisdiction.ld. Plaintiff citesHarvey v. Horan285 F.3d 298 (4th Cir.
2002), for the proposition that a federal court will continue with a § 1983 claim even when there
is a pending stateourtappeal.ld. He also referencdsistrict Attorneys Officefor Third Judicial
District v. Osborne 129 S. Ct2308 (2009), for the proposition that he is in a better position to
argue the inadequacy of state law procedures in this Court than he is in state court.

In Forty One News, Inc. v. County of Lak®1 F.3d 662 (7th Cir. 2007the Seventh

Circuit provided a summary of the impetus behindtbangerabstention doctrine. tbserved



The rule inYounger v. Harrigs designed to permit state courts to try state cases
free from interference by feddr courts. Youngerabstention ensures that
individuals or entities who have violated state laws cannot seek refuge from
enforcement of those laws behind the equitable powers of the federal .courts
Limiting the intervention of the federal courts presarthe institutional autonomy

of state judicial processes by limiting attempts by litigants to obtain federal
declaratory or injunctive relief on constitutional grounds where such relief may
interfere with certain types of ongoing state proceedings in which they are involved,
and which provide an adequate opportunity to raise the constitutional claims
While the doctrine was initially limited in its application to pending
statecriminal prosecutions, its scope has been expanded to apply to statal jud
and administrative proceedings in which important state interests are at stake.

Id. at 665 (internal quotation marks and citations omitted).
In Chester Bross Const. Co. v. Schnei@&6 F. Supp2d 896, 907 (C.D. Ill. 2012), this
District outlined the parameters thfe Youngerabstention doctrine detail. Itreiterated
Under theYoungerabstention doctrine, a federal court is required to abstain from
enjoining ongoing state proceedings that are: (1) judicial in nature, (2) implicate
important state interests, and (3) offer an adequate opportunity for review of
constitutional claims, (4) so long as no extraordinary circumstarddes bias or
harassment-exist which auger agaihabstentionThe Youngerdoctrine espouses
a strong federal policy against federal court interference with pending staialjudi
proceedings absent extraordinary circumstancBse Youngerprinciples of
abstentionapply both to claims based on constdnfil challenges, as well as to
those based on federal preemption challenges.
Id. (internal quotation marks and citation omitted).
1. Judicial in Nature
Plaintiff does not dispute that the proceedings in which he was denied accesseto
scene evidence was judicial in naturBefendants rightly highlighthe unbeknownstact that
Plaintiff is concurrently appealing the denial of his pastviction motion with both this Court

and theThird District Appellate Court Plaintiff's own filing in the Third Districtreiterateghat

one of the issuelke is appealings whether the trial court erred in denying BisL163 motion



when it ruled that “identity” was not an issue in his criminal trigoincidentally Plaintiff raises
the same argumeherealthough heconspicuouslychangesome ofhis language. His amended
complaint states:

PLAINTIFF CRAIG HERRICK is Challenging, as DENYING him his Procedural

Due Process, the lllinois PeSbnviction DNA Statute [“]as construed” by lllinois

Courts. In that the lllinois Courts have construed the Statute regarding “Idemtity” t

completely FORECOSE ANY Prisoner would could have sought DNA Testing

prior to trial, but didnot (sic), from seeking in a RGstnviction DNA Motion by

invoking that “Identity was Not an issue at trial” because he was found guilty.
(D. 14 at 5.) While the Court recognizes Plaintiff would prefer to be in federal cooet thie
lower state court has already enforced the statute, his preference and theiagrtyf the court
carry no weight underYounger “Denial of a preferred federal forum for federal claims is often
the result of the application ¥bungembstention . . . as well as other doctrines promoting comity.”
Forty One 491 F.3d at 667. “This is so even when the plaintiff would have preferred not to litigate
in state court, but was required to do so by statute or prudential rutegguotingSan Remo
Hotel, L.P., v. City and Cty. of San Francisco, Ca45 U.S. 323, 342 (2005)).

The Court finds that Plaintiff's state court hearing and subsegpeetl ardothjudicial
in natureand constituteone ongoing proceedingn Majors v. Engelbrechtl49 F.3d 709, 713
(7th Cir. 1998), the Seventh Circuit analyzednailgir situationandconcluded that “separate state
trial and appellate review procedures are viewed as [one] single ongoing pmgE&édn coming
to its conclusion, ititedHuffman v. Pursue, Ltd420 U.S. 592 (1975andnoted

In Huffman which involved a state civil enforcement proceeding, the § 1983

plaintiff, after losing in a state court, elected to file a federal action instead of

appealing the decision to a state appellate tribunal. The CourtYiweidger

precluded federal intervanh in the state action. It reasoned that allowing what in

effect would be a federal alternative to state appellate process would, besides

disrupting and duplicating an ongoing proceeding, cast doubt on the ability of state
appellate courts to overseeithteal courts.

3 Motion in Response to Appellate Counsel’'s Motion to Withdraw[ ] pursudétmsylvania v. Finlegt 2,
Peoplev. Herrick, 2018 IL App 3180455.



Majors, 149 F.3d at 713 (internal citations omittedcordingly, the Court finds that under
Youngerabstention it must abstain froemjoining Plaintiff's ongoing state proceeding, which is
judicial in nature.

2. Implicatesimportant State Interests

Plaintiff also fails to dispute that his ongoing state proceeding implicates important sta
interests, whicHulfills the secondprongof Youngerabstention. In Middlesex County Ethics
Committee v. Garden State Bar Aseth7 U.S. 423 (1982), the Supreme Court outlined the criteria
for theimplication oftheimportant state interests requiremeittheld

The policies underlyinyoungerare fully applicable to noncriminal judicial

proceedings when important state interests are involved.importance of the

state interest may be demonstrated by the fact that the noncriminal proceedings bear

a close relationship to proceedings criminal in nature, Hsiffimarj.] Proceedings

necessary for the vindication of important state policies or for the functioning of

the state judicial system also evidence the state's substantial interest in the litigation.

Where vital state interests are involved, a federal court should abstain uaess st

law clearly bars the interpositiaf the constitutional claimgT]he . . . pertinent

inquiry is whether the state proceedings afford an adequate opportunity to raise the

constitutional claimig]

Id. at 432 (internal quotation marks and citations omitted).

Plaintiff's § 1983 claimbear ecloserelationship to the finality of his criminal prosecution
and conviction.See Danforth v. Minnesqta52 U.S. 264, 280 (2008)l{serving‘finality of state
convictions is atateinterest”) A ruling by this Court ordering state officiaisturn over evidence
from Plaintiff's underlying criminal triafor advanced DNA testing would not only overrtie
state court’glecisionto denyaccess to such evidenand interfere with a pending appeal in the
lllinois Appellate Court but would also call into question the validity of Plaintiff's criminal

conviction altogether.SeeWhyte v. MagnysNo. 12CV-145, 2013 WL 3778138, at *4 (W.D.

Wis. July 19, 2013) (findinyoungerabstention applies to pesbnviction proceedingsgmith v.



Indiana 622 F. Supp. 973, 976 (N.D. Ind. 198f0ding plaintiff had at least two other remedies
at law availdle to him: post-conviction relief, including an appeal to the state supreme court, and
federal habeas corpus relieccordingly, the Court finds that undéoungerabstentiort must
abstain from enjoiningPlaintiffs ongoing state proceeding that implicates important state
interests
3. Offers AdequateOpportunity for Review of Constitutional Claims

Plaintiff argues that the third prongwvhether the state proceedings offer an adequate
opportunity for review of his constitutional claimss not met. HecitesHarvey v. Horan 285
F.3d 298 (4th Cir. 2002) arfériser v. Rodriguez93 S. Ct. 1827 (1973), for the proposition that
state courts should have the first opportunity to review challenges to a state judgmenttibconvi
(D. 50 at 3.) Plaintiff then twists this proposition to try to support his argument thiag the
petitioner inOsborne 129 S. Ct. 2308 (2009), who attempted to sidetsteptate process through
a federal lawsuit, he first resorted to state cosa nowhe can properlychallenge“[tlhe
inadequacyf the [s]tate[llaw procedures available to him itage[p]ost-[c]onviction relief in a
federal courtld. The Court disagrees.

Although it must liberally construe a pro se Plaintiff’'s complaint, the Court is qoireel
to fashion Plaintiff's arguments for him where his allegations are conclusoriuie mad without
supporting factual avermentslnited States v. Fishe838 F.3d1144, 1147 (10th Cir. 1994).
Plaintiff has failed to offer any supporting evidence, allegation or otherwisddlegipealed his
state court criminal conviction in the lllinois Appellate Court. He also failed to infoerCturt,
in any of his originabr amended pleadings, that he had an ongoing proceeding in the Third District

Appellate Court thadlealt with the same facts that he presents here. (D. 1 at 2; D. 14 at 2.)
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Plaintiff's § 1983claims raise an aagpplied challenge to treonstitutionality othe State’s
postconviction statute.See Peog v. Thompsam3 N.E.3d 984, 991 (lIR015)(finding “an as
applied constitutional challenge is dependent on the particular circumstances tanof fhe
individual defendant or petitieer”). Such a challenge is most appropriately handled by the state
appellate and supreme courts or in petition for habeas cofuekworth v. Serrancd54 U.S. 1,

4 (1981) (“[I]t would be unseemly in our dual system of government for the federal wouptset
a statecourt conviction without affording to the state courts the opportunity to correct a
constitutional violation.”). Plaintiff alsofails to allegethat he has been precluded from bringing
his constitutional challenge in h@st-convction DNA motion in his appeal tohe Third District
Appellate Court(where his appellate briefaB not yet been filed), or by filing a petition for
discretionary review with the lllinois Supreme Cosee Majors149 F.3d at 713 (finding that
review of constitutional claims by way of a petition to the state court constitatddequent
judicial review” and was sufficient opportunity to raise federal claims for theopes of
Younge). Accordingly, the Court finds that undé&foungerabstention it must abstain from
enjoining Plaintiff’'s ongoing state proceeding that implicates important statesistene offers
an adequate opportunity for review of his constitutional clai®se Smith622 F. Supp at 977
(concluding Plaintiff's “postconviction relief proceedings cannot be removed from the state court
and this court is bound by principles of federalism to avoid involvement in this case until the post
conviction proceedings are complete”).

4. No Extraordinary Circumstances Exist

Finally, Plaintiff fails toprovide sufficient evidencthat any extraordinary circumstances
exist such as bias or harassment, that would make abstention inappropriate in thiseease.

Middlesex 457 U.S. at 437 (“Because respondent had an opportunity to raise and have timely
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decided by a competent state tribunal the federal issues involved, and because aithbad f
harassment, or other exceptional circumstances dictate to the contrary, tedetslshould
abstain from interfering with the ongoing proceedings.”) Accordingly, the Court finds that under
Youngerabstention it must abstain from enjoining Plaintiffs ongoing state proceeding that
implicates important state interests and offers deqaate opportunity for review of his
constitutional claims, as no extraordinary circumstardié® bias or harassmentexist which
auger against abstention. The Coaido finds that abstention is appropriate to adhere to the
principles of equity, comity, and federalism. Because the Court find¥ theigerabstention is
appropriateas toall claimsin the amended complaint, the remaining arguments stated in
Defendarg’ Motion to Dismiss and in the remaining Motions are DEEMED MOOT.
CONCLUSION

For the reasons stated aboefendars Jochura’ and Markley’s [47] Motion to Dismiss
is GRANTED. Defendant Fulton County’s [31] Motion for Judgment on the Pleadings, Defendant
Standard’s [33] Motion to Designate Nominal Defendant, and Defendant Standard’s and Fulton
County’s [46] Joint Motion for Leaa/to File Reply are DEMED MOOT. Plaintiff's daimsare
DISMISSEDWITHOUT PREJUDICE and the Clerk of Court is directed to close this case.
Entered on March 30, 2020. /s/ Michael M. Mihm

Michael M. Mihm
Unhited States District Judge
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