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CENTRAL DISTRICT OF ILLINOIS
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YORIE VON KAHL, )
Petitioner, ;
V. )) Case No. 18-cv-1245-JES
STEVE KALLIS, Warden ))
Respondent. ;

ORDER AND OPINION

Now before the Court is Petitioner Yorie Von Katlpi® seMotion to Amend or Alter
Judgment Pursuant to Federal Rule of Gribcedure 59(e) (Doc. 17). After filing lpso se
Rule 59(e) Motion, Petitioner retained counsel, who hag &l&emorandum in Support of
Petitioner’'spro seMotion (Doc. 21). For the reasons set forth below, Petitioner Yorie Von
Kahl's Rule 59(e) Motion (Doc. 17) is GRANTEIN PART on the ground that the additional
arguments presented in fpig seReply should have been constd as a motion to amend and
the denial of these claims more thoroughly added. The remaining grounds in his Rule 59(e)
Motion are DENIED. The Court finds that Petiter is still not entitled to relief on the
additional claims raised in his Reply. Accarglly, the Judgment is VACATED, and the Clerk is
DIRECTED to enter an Amended JudgmBBENYING both Petitioner’s Petition for Writ of
Habeas Corpus under 28 U.S.C. § 2241 (Dpand what the Coinow construes as
Petitioner’'s Motion to Amend contad within his Reply (Doc. 14-1).

BACKGROUND
In July 2018, Petitioner fitka Petition under 28 U.S.C. 822(Doc. 1), arguing that the

Bureau of Prisons (“BOP”) hatlagally altered his mandatory e release date by adding ten
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years, and that he was entitled to immediate releaséle Wk relevant background was
included in the Court’s January 2019 Order (Oi&). denying the Petition, for convenience, the
Court will restate it herePetitioner is currently servingdhsentence imposed on June 2, 1983, in
Case No. C3-83-16-03 in the United States District Court for tei€iof North Dakota. The
Judgment ordered:

LIFE on Counts 1 & 2 to run CONCRRENTLY; TEN (10) YEARS on Counts

5,6,7 and 8 to run CONCURRENTLY button CONSECUTIVELY to the life

sentence on Counts 1 and 2; FIY&@ YEARS on Count 9 to run

CONSECUTIVELY to the life sentence imposed on Counts 1 and 2 and the ten

year sentence imposed on Counts 5,6,7 and 8; FIVE (5) YEARS on Count 11 to

run CONCURRENTLY with the sentence imposed on Counts 1, 2, 5, 6, 7, 8, and
9.

SeeJudgment and Probation/ Commitment Order pRAgp., 33 (Doc 9-2), Pet. at 13 (Doc. 1)).
Petitioner was sentenced pursunl8 U.S.C. § 4205(b)(2Which provides for release on
parole “... at such time as the Commission may determitte.”

Petitioner’s initial parole hearing was on June 19, 198#e Pet. at 45 (Doc. 1); Resp.
App. 7-9 (Doc. 9-2). A Noticef Action (“NOA”), dated July20, 1984, continued him to a 10-
year reconsideration hearing in June 198b. The NOA further explaied that Petitioner had
only been in custody for 17 months, that his wéke behavior was rated Category 8 because it
involved murder, and that his parole dgline was 100+ months’ imprisonmerhdl.

On June 18, 1986, Petitioner receigestatutory interim hearingseePet. at 49-50 (Doc.
1); Resp. App. 10-13 (Doc. 9-2At that time, the BOP hachlculated his two-thirds or
mandatory parole release date under 18.C. § 4206(d) to be February 12, 2018&. (“On his
life plus 15 year sentence, Petiter can serve at most 30 yearschlthe Bureau calculates to
be the two-thirds point of his aggregate termThe hearing panel recommended that he be

continued to a 15-year reconsidtion hearing in June 2001gtRarole Commission adopted the
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recommendation, and Petitioner was advisedefittcision by a Notice of Action dated July 17,
1986. Id.

Petitioner also received statutomyerim hearings in 1988, 1990, and 19%xeResp.

App. 15-26 (Doc. 9-2). Followingaeh hearing, the Parole Conssion made no change in its
decision to continue Petitiont the 15-year reconsidéi@ hearing in June 2001 and no
change in its calculation of theo-thirds or statutory mandatorglease date under 18 U.S.C.
§ 4206(d).1d. In 1993, Petitioner appealed the Pai@ommission’s decision. Resp. App. 27-
29 (Doc. 9-2). By Notice of Action dated J@§, 1993, the Parole Commission affirmed the
previous decisionld. On April 17, 1995, Petitioner receivadother statutory interim hearing,
after which the Parole Commission made nangesto the previous decision. Resp. App. 30-31
(Doc. 9-2). Respondent states that beginning in 1997, Petiti@ieed his statutory interim
hearing, and he has continued to waive thosergsathrough the presenResp. at 3 (Doc. 9).
In Reply, Petitioner disputes thais hearings have been volutiifawaived, but argues that he
has been “forced” to waive them after the Paf@denmission has “refusétb provide him with
needed records. Reply at 32 (Doc. 14-1).

On July 7, 1994, Petitioner became aware that the BOP had recalculated his mandatory
release date pursuant to 18LLC. § 4206(d) as February 2®23. Pet. at. 4-5 (Doc. 1).
Petitioner has repeatedly appeadleid action within the BOPId. Despite this recalculation by
the BOP, a “Federal 15 year Reconsideraiearing Prehearing Assessment,” created on May
4, 2002, by a reviewer in the Parole Commission,raglated that the two-thirds or mandatory
release date was February 12, 20%8ePet. at 22 (Doc. 1).

Petitioner filed this petition under 28 UCS.8§ 2241 (Doc. 1)xrguing that the BOP

illegally altered his mandatoparole release date in 1994, adding ten years to his mandatory
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release date. Petitioner argues that this caion is incorrect, that the BOP had no statutory
authority to change this date, and that thé®B&ifectively usurped the powers of the Parole
Commission. Respondent filed apense (Doc. 9). Petitionaled a timey Reply (Doc. 14-1),
which raised four additional grounds of reli€f) “the BOP’s 7/19/2018 Sentencing Monitoring
Independent Computation Monitorifm@ata Printout shows Petitione Statutory Release Date as
December 22, 2009 and his imprisonment is unlawfdl,36-41; (2) the Parole Commission’s
“August 1984 Amendments to 28 C.F.R. 88 2.12 and 2.14 violate the Constitution’s Ex Post
Facto Clause as applied to Petitioner onginde July 17, 1986, and all [Parole Commission
Notice of Actions] since then are voiddPetitioner’s imprisonment unlawfuld at 41-49; (3)
the BOP’s retroactive application of 18 U.S83585(b) and [Program Statement] 5880.30 to
add ten years to Petitioner's Mandatory Reld2at” violates due process and does not justify
Petitioner’s imprisonmentd. at 50-55; and (4) the BOP’s re#ictive applicaon of § 3585(b)

and Program Statement 5880.30 to recalcuistenandatory release date wasarpost facto
violation, Id. at 55-57. His reply brief ab included an explanation of why he believes his
criminal judgment was obtained by fraud and collusiwh.at 5-7.

In January 2019, the Court denied Petitioner’s Petition, findinghkeeBOP’s calculation
of the mandatory release date under§ 4206(d)caasct, and that it wgsermissible to correct
the mandatory release date. Order (Doc. MQreover, the Court founthat despite the term
“mandatory release date,” Patitier was not entitled to releaander 8 4206(d) until the Parole
Commission conducts a hearingdadetermines that Petitionisreligible for releaseld.
Accordingly, the Court denied relief.

Petitioner promptly filed @ro seMotion pursuant to Fed. Eiv. P. 59(e) (Doc. 17),

listing the following six errors that he alleges the Court made in its ruling:
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1. The judgment has been obtained by cotlnsvith a biased judge and a fraud
on the Court

2. The Court grossly misapprehended Petitioner’s core claim

3. The court misconstrued and misapplied 18 U.S.C. § 4206(d) which governs
petitioner’'s mandatory parole release date

4. The court misconstrued and misapplied 18 U.S.C. § 4163 which governs
petitioner’s mandatory good time credit release date

5. The court manifestly erred bymsumarily rejecting amended grounds
advanced by petitioner in his travesampelled by issues first raised in
respondent’s response

6. The court manifestly erred by thénelesale disregard, misapplication and
failure to recognize and apply continoy supreme court and circuit court
precedent to a decisive issue

Rule 59(e) Mot. at 1-2 (Doc. 17).

After filing his Rule 59(e) Motion, Peibner obtained counselCounsel filed a
Memorandum in Support of the Rule 59(e) Mot{@wc. 21), intended ttcrystallize” but not
“displace” Petitioner’sro seRule 59(e) Motion. In thiMemorandum, Petitioner’s counsel
argues that Petitioner is entitlemimmediate release because hedLgbry release date was listed
as “12-22-2009” on BOP’s Sentencing Computatiiocument, because his two-thirds release
date was listed as “10-15-2009” on BOP’s &antng Computation document, and/or because
his two-thirds sentence should teculated as 30 years. The Memorandum also argues that
while these issues were not brought up untir@my, the Court should address these issues now
because Petitioner was proceeding seand his pleadings should benstrued liberally. Pet.
Memo. at 3, n.2 (Doc. 21). Respondent has filsddésponse (Doc. 22). This Order follows.

DISCUSSION
Petitioner has timely filed a Motion to Alter Amend Judgment Pursuant to Fed. R. Civ.

P. 59(e). “Courts may grant Rule 59(e) motitmalter or amend the judgment if the movant
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presents newly discovered evideltisat was not available at the timg[the decision] or if the
movant points to evidence in thecord that clearly establishes anifiest error of law or fact.”
Miller v. Safeco Ins. Co. of An683 F.3d 805, 813 (7th Cir. 2012) (internal citation omitted).
This enables courts to correct theirroarrors an avoid unnecessary appekls.However, Rule
59(e) motions should not be used “to ‘rehash’ previously rejected argum¥etsely v. Armslist
LLC, 762 F.3d 661, 666 (7th Cir. 2014).

Here, the Court finds that most of Petitioner’'s arguments are meritless and do not show a
manifest error of law or fact. However, tBeurt does agree that it should have construed
Petitioner’s additional grounds his Reply brief as a ntion to amend his PetitiorSee Haines
v. Kerner,404 U.S. 519, 92 S.Ct. 594 (1972) (holdingttbourts should liberally constrpeo
sepleadings as a matter of cours&Vhile the Court still inluded a brief explanation for
dismissing Petitioner’s additiongtounds, the Court will further expand on its reasoning herein.
However, even construing Petitioneps seReply as a motion to amend, the Court still finds
that he is not entitled tolref and must deny his Petition.

The Court also notes that, arguably, now Betitioner has obtained counsel and counsel
has filed his Memorandum Support, Petitioner’pro searguments are no longer properly
before the CourtSee United States v. Traeg289 F.3d 461, 471 (7th Cir. 2002) (“Once
Traeger was represented by couniselyas not entitled to have the district court consider his
previous pro se motion.”). Nevertheless, thei€Cwill address both therguments clarified in
counsel’'s Memorandum in Support as well asatiditional arguments presented in Petitioner’s

pro seRule 59(e) Motion.
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A. The Incorrect Dates Listed on the BOP’dndependent Sentence Calculation Do Not

Entitle Petitioner to Relief.

In the Memorandum in Support, Petitioner, through counsel, argues that he is entitled to
immediate release because his statutory releasésdetied as “12-22-2009,” and/or because his
two-thirds release date is listas “10-15-2009.” Petitioner'spro seRule 59(e) Motion also
raised these claims as haufth claim of error, and higro seReply included these claims as
amended grounds. The Court finds that both grounds are meritless.

Petitioner first argues that he shouldéd®een released on December 22, 2009, because
“12-22-2009 is listed as hitatutory Release Date oretBOP’s Independent Sentence
Calculation that Respondent submitted with ihitial response.” Pet. Memo. (Doc. 21)
(referring to the document in Resp. App. 42 (D®Q)). As Petitioner notes, BOP Program
Statement 5880.30 explains that:

The SRD [Statutory Release Date] represents the EFT [Expires Full Term date] less
any SGT/EGT [statutory good time/ extra good time] adjustments for the term in
guestion. In the case of aggate terms it may represéné SRD of a term standing
alone (calculated as though otlher sentence was in operation), and it may be used to
establish a starting date framhich to calculate a 2/3 Dater another term. It is also
used to compare the SRD of a parolable terth the 2/3 Date of the same term. An
inmate may not receive a 2/3 Releaserdfte SRD of the same term has been
reached since 18 USC § 4163 requires that.theprisoner shall [emphasis added]
be released at the expiatiof his term of sentendess the time deducted for good
conduct.” Because of this language in 8§ 4163, a 2/3 Release after an SRD becomes a
moot point.
BOP Program Statement 5880.30, Sentence CatipatManual (“Old Law” Pre-CCCA 1984)
at 221, available online at https://www.bop.gmlicy/progstat/5880 030.pdiWVhen a prisoner
reaches his statutory release date, he is entitled to releéast8 U.S.C. § 4163.

However, Petitioner does not and cannot Feveactual statutory release date, as he was

sentenced to life in prison. Axplained in the manual excerftowe, a statutory release date is
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the “Expires Full Term Date” or “EFT” lesmy statutory good time or extra good time
adjustments. Pursuant to 18 U.S.C. § 416%ppers are entitled tgood time if they are

“confined in a penal or correctional institution for a definite tether than for lifé’ 18 U.S.C.

§ 4161 (emphasis added). Here, Petitionsgigtence is life imprisonment, followed by
consecutive sentences totaling 15 years. Bea#uss life sentence, he is not able to earn good
time credits under 8 4161. Moreovtrere is no possible date that can be computed to say when
he will have reached the full term of tife sentence. As Petitionettsrm of imprisonment does

not have an “expiration” daté8 U.S.C. § 4163 does not apply.

The Court does understand Petitionedafasion with the computation sheet.
Respondent has explained that lindependent Sentence Calculation is not an official sentence
computation, “but rather a method useddotible check” the math on old law sentences.”
Resp. to Mot. at 2 (Doc. 22). The form usedraesgece of 40 years as the “term in effect,” and
not Petitioner’'s actual sentemof life plus 15 yearsSeeResp. App. 42 (Doc. 9-2). Essentially,
Respondent used this form to double-cheekrttandatory release date given Petitioner’s
sentence start date, his jail credit, and Betitioner would need teerve 40 years. As
Respondent explains, “the programtomatically populated the si&dry release date, two-thirds
date, and full-term date for that 40-year senteat®er than Petitioner’s actual sentence.” Resp.
to Mot. at 2 (Doc. 22). Whiléhis “double-checking” method sesrto be less than ideal given
the misleading information it produces, it canmatke Petitioner have a statutory release date
when he is not entitled to one.

Petitioner’'s second argument must be defoedimilar reasons. B&oner again points
to the Independent Sentence Computation rdpedt with the Respondent’s response, which

includes a line reading “2/3 or 30 YR DT: 10-2609.” Petitioner does ngrovide any law to
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explain why this date would b@s two-thirds date, but merghpints to the date listed on the
report. As Responderkplained, this number was auto-populated when 40 years was entered as
the full-term sentence. Again, the report gigaege misleading informteon, and it is certainly
not an ideal way to double-check the date indbistext. However, again, this misleading report
does not make Petitioner’s two-thirds datedder 15, 2009, when it is not. Accordingly, these
claims are denied as meritless.

B. The Court Did Not Error in its Finding That Petitioner Must Serve 40 Years Before

Reaching his Mandatory Release Date.

Petitioner’s counsel alsoares in the Memorandum in Supptirat the Courerrored in
finding that he needs to serve 40 years bdfiwenandatory release date under § 4206(d)
applies. Pursuantto 18 U.S.C. § 4206(d):

Any prisoner serving a sentence of five year longer who is not earlier released

under this section or any othapplicable provision daw, shall be released on

parole after having served two-thirdseafch consecutive term or terms, or after

having served thirty years of each conse®uterm or terms of more than forty-

five years including any life ten, whichever is earlier. Provided however, that the

Parole Commission shall not release spicsoner if it deternmes that he has

seriously or frequently viaked institution rules and regtions or that there is a

reasonable probability that he will comraity Federal, State or local crime.

Id. The statute creates a presumption of relegmn reaching the mandatoelease date, but a
prisoner still must have a hearing before laeole Commission to determine if release is
appropriate.See, e.g., Walker v. Adam$1 F.3d 1034 (7th Cir. 1998ruscino v. Trug708
Fed. Appx. 930, 935 (10th Cir. 201(¢tollecting cases)See also Dufur v. U.S. Parole Comm’n
314 F. Supp. 3d 10, 19 (D.D.C. 2018) (“Those caaaan that “mandatory” parole is not
really mandatory.”).

Here, Petitioner was sentenced to asdatence followed by a consecutive 10-year

sentence, and a consecutive 5-yasartence. Petitionergares that the “or” inhe statute must be
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read in the disjuncte, such that iny of a Petitioner's consecutiwentences is over 45 years, a
30-year cap applies. This réag, however, disregards the langaan the statute that requires
the calculation to take into account “each @msive term or terms” and makes Petitioner’s
additional consecutiveentences of 10 years imprisonmemd & years imprisonment not factor
into the calculation of his mandayorelease datat all.

Moreover, courts across the country hawe &und that a prisoner subject to § 4206(d)
must serve either 2/3 or 30 yearsdachindividual consecutive sentenc8ee, e.g., Hackley v.
Bledsoe 350 Fed. Appx. 599, 602 (3d Cir. Oct. 29, 200®Iding that a prisoner sentenced to a
term of life imprisonment and ithe consecutive terms of 10 yeanprisonment, was required to
serve 2/3 or 30 years of each consecutive component, or 50 @aa)yv. YoungNo. 5:16-CV-
00033, 2018 WL 3081005, *3 (E.D. Tex. June 22, 2018yifrg on the legislative history to
find that a prisoner must serve 2/3 or 30 yedrsach component of his sentence and noting that
“[tlo hold otherwise would make Petitioner’'s consecutive term-of-year sentences irrelevant to
the calculation of his nmalatory release date’Amaro v. RiosNo. 11-CV-234, 2014 WL
467130 (E.D. Cal. Feb. 5, 2014) (holding thatiagarer with four conscutive life sentences,
must serve 30 years on each sentencadedaching his mandatory release dalejgenson v.
O’Brien, No. 5:11CV174, 2012 WL 1565292 (N.D. W.\Mar. 19, 2012). Petitioner cites to
Dunne v. LangfordNo. 15-CV-549, 2017 WL 132109 (E.D.IC3an. 13, 2017), for support, but
that case does not reach a contrary result. Rather, that case held that a prisoner with multiple
consecutive sentences of less than 45 years ootlaggregate his senteseich that he would
be subject to a 30-year cap, but instead rsemste 2/3 of each consecutive sentendeat *4.

Like here, that Court held theachconsecutive component opaisoner’s sentence must be
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included in the calculation. Acotdingly, the Court finds that did not error in finding that
Petitioner must serve 40 years before reaching his mandatory release date.

The Court also notes that this argumenaigely duplicative of Petitioner’s third claim
of error in hispro seRule 59(e) Motion, and the Court dentbat claim for the same reason as
above. Additionally, Petitioner’'s second atedf error is that “the Court grossly
misapprehended Petitioner’s core claing&eRule 59(e) Mot. at 12-13 (Doc. 17). Petitioner
argues that his primary argument was not tih@tBOP could not change his mandatory release
date, but rather that the BOP incorrectly calted the mandatory release date as 40 years.
However, regardless of which argument then€éound to be Petitioner’s “primary” argument,
the Court did address what the proper calitoh should be and fouridat 40 years was the
correct calculation. Accordinglyhe Court finds that #ire has been no manifest error of law or
fact with regard to the charagtzation of Plaintiff's claims.

C. Petitioner’s Claims of Fraud on theCourt Are Not Cognizable under 28 U.S.C.

§ 2241.

In Petitioner'spro seRule 59(e) Motion, he argues tlitlte judgmentas been obtained
by collusion with a biased judgand a fraud on the Courtld. at 6. In Petitioner’s reply, he had
taken issue with Respondent’ssdaption of the facts underlyir@etitioner’s criminal case.
Petitioner’s reply also included@ngthy description of why Heelieved his entire criminal
proceeding was based on fraud and that the digidge was biased. Reply at 5-7 (Doc. 14-1).
As the facts underlying his criminal case did mopact his mandatory release date, the Court
elected to not resolve the undanly irrelevant factual dispuie its January Order. Now,

Petitioner argues that this Court committed eloyorelying on the criminal judgment which was
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allegedly “obtained by collusion thi a biased judge and a fraudtbe Court.” Rule 59(e) Mot.
at 6-12 (Doc. 17).

If Petitioner intended to bringn amended claim with his ajjations of fraud, then it is
dismissed with prejudice pursuaot28 U.S.C. § 2255(e). Such allegations attack his sentence
and conviction itself, not the calculation of Bentence. Generally, federal prisoners who seek
to collaterally attack their conviction eentence must procebg way of motion under 28
U.S.C. § 2255, the so-called “federal prisr's substitute for habeas corpu§€amacho v.

English 16-3509, 2017 WL 4330368, at *1 (7th Cir. Aug. 22, 204jtp{ingBrown v. Rios696
F.3d 638, 640 (7th Cir. 2012)). The exceptiothis rule is found in § 2255 itself: a federal
prisoner may petition under § 2241 if the remadyger § 2255 “is inadequate ineffective to
test the legality of his detention.” 28 U.S&2255(e). Under the “escape hatch” of § 2255(e),
“[a] federal prisoner should be permitted to seek habeas corpus only if he had no reasonable
opportunity to obtain earlier judalii correction of a fundamentdéfect in his conviction or
sentence because the law chahgter his first 2255 motion.Tn re Davenport147 F.3d 605,
611 (7th Cir. 1998). Thus, the Seventh Circui hald that “alternative relief under § 2241 is
available only in limited circumstances: spaafly, only upon showing(1) that he relies on
‘not a constitutional case, bustatutory-interpretation case, ghat he] could not have invoked
it by means of a second or successive se@@®mb motion,’ (2) that the new rule applies
retroactively to cases on collai¢review and could not have been invoked in his earlier
proceeding, and (3) that the error is ‘granewgh ... to be deemedrascarriage of justice
corrigible therefore in a habeas corpus proceedsugh as one resulting in ‘a conviction for a

crime of which he was innocent.Montana v. Cross829 F.3d 775, 783 (7th Cir. 2016tt.
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denied sub nonMontana v. Werlich137 S. Ct. 1813, 197 L. Ed. 2d 758 (201@Xjrfg Brown
v. Rios 696 F.3d 638, 640 (7th Cir. 2012)).

Here, Petitioner’s claims that his convictiand sentence were a result of fraud and
collusion with a biased judge do not fall withiretB 2255(e) savings clause. He does not rely on
a new statutory rule, or a newleat all, and has presented no argument for why his claim would
not have been able to proceed under § 2255. Moreover, at least part of Petitioner's argument has
been raised in his direct appeal and his § 2255 moSee. United States v. Fau¥8 F.2d 1204,
1210 (8th Cir. 1984) (addressing and rejectinglioact appeal Petitioner’'s argument that the
district judge should have recudaichself from the criminal caseyon Kahl v. United States
242 F.3d 783, 793 (8th Cir. 2001) (affirming jadgment of the district court denying
Petitioner’'s 8§ 2255 motion, and findingathPetitioner’s claims of judial bias were meritless, as
his “arguments for disqualification neither cohg# reasonable bases to question the district
judge’s impartiality see28 U.S.C. § 455(a), nor meet tret&ndard set forth ihiteky v. United
Stateshb10 U.S. 540, 555, 114 S.Ct. 1147 (1994))). iléVRetitioner no doubt disagrees with
these decisions, § 2255 is not inadequate oraog¥ie merely because a court finds that a claim
under that section would lack mereeBrown v. Caraway719 F.3d 583, 597 (7th Cir. 2013)

(“A motion under 8§ 2255 could reasonably be thodgtadequate or ineffective to test the
legality of [the prisoner's] dention” if a class of argumemntere categorically excluded, but
when an argument is permissilblet fails on the merits therem® problem with the adequacy of
§ 2255.”); Taylor v. Gilkey 314 F.3d 832, 835 (7th Cir. 2002) (thevings clause is concerned
with “procedures rather than outcomes”). Aduhally, as the Judgment issued in Petitioner’s

criminal case cannot be attacked in this procegdhe Court has not erred in relying on it in the
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Court’s decision here. Accordingly, Petitionend entitled to any relief stemming from his
arguments that his criminal judgmewmas obtained by fraud or collusion.

D. Petitioner is Not Entitled to Relief on HisClaims Relating to the Authority of the
Parole Commission and the Retroactivity othe Relevant Statutes and Regulations.
Petitioner’'s remaining arguments cerdassund the retroactivitgf statutes and

regulations that were pmulgated after his sentence and ingiafole hearing. In his Rule 59(e)
Motion, Petitioner claims thattlhe court manifestly erreloly the wholesale disregard,
misapplication and failure to recognize and gpuyuintrolling supreme court and circuit court
precedent to a decisive issue.” Rule 59(e) Mb80 (Doc. 17). Petitioner’'s argument centers
on Respondent’s statement in his Response thaalteeed ‘two-thirds datés not a release date,
but a record review date’ relative to which {Rarole Commission] ‘wilhold a hearing prior to
the two-thirds date and [then] k&a determination on parole.1d. (citing Resp. at 6 (Doc. 9)).
Petitioner argues that this statement “compefien to address the [Parole Commission’s]
authority (as alleged by Respontlethrough its series of N& and hearings” and “its
continuing authority relative to Petitionerld.

Petitioner’'s argument appears to stem froendtatutory changes in the parole statutes
and regulations after his sentence was imgho$tetitioner was sentenced on June 2, 1983, and
his sentence imposed was pursuant to 18 U&4205(b)(2), which provides for release on
parole “... at such time as the [United Sta®asole Commission] may determine.” After he was
sentenced, Congress passed the Semigiteform Act of 1984 (“SRA”).SeePub.L. No. 98—
473, 98 Stat.1987 (1984). Amendments toldlmewere again passed in 1987. “The 1984
version of § 235(b)(3) requad that parole be set within tharole guideline range, whereas the

1987 version allowed the Parole Commission, as here, once again to proceed under 18 U.S.C.
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§ 4206 and exceed the parole guideline rangd@twood v. Brennar891 F.2d 179, 181 (7th

Cir. 1989). Petitioner argues thahder the plain text of the 1987 amendments, it should have
only applied to offenses committadter its enactment. Pet. Mait 32 (Doc. 17). Accordingly,
Petitioner argues that the 1987 amendments do not tppplm, and that he was “not subject to
the [Parole Commission] after the termgtwe original § 235(b)(3) had passedd.

However, despite Petitioner’s insistertoghe contrary, R#ioner’'s arguments
challenging the Parole Commissisraduthority over him have already been addressed by other
courts. See, e.g., Von Kahl v. United Staté®1 Fed. Appx. 724, 728-29 (10th Cir. 2009). This
Court is not required to rehash arguments on hgbetitgons that have already been litigated by
Petitioner. 28 U.S.C. § 2244(a) (“No circuitdistrict judge shall beequired to entertain an
application for a writ of habea®rpus to inquire into the detion of a person pursuant to a
judgment of a court of the Uniteda®¢s if it appears that the legality of such detention has been
determined by a judge or court of the United &tain a prior application for a writ of habeas
corpus”). ltis clear that Patiner does not agree with the d@on of the previous courts, but
that does not mean it was not addressetides not entitle him to further review.

Moreover, as Petitioner notebe Seventh Circuit helthat the 1987 amendments do
apply retroactively to prisomg such as PetitioneNorwood v. Brennar891 F.2d 179, 182 (7th
Cir. 1989) (“[W]e hold that the parole transitieactions of the 1987 amendments must apply to
offenses committed prior to the enactment of the Act.”). Nbmvoodcourt found that there
was noex post factwiolation in applying these provisionstroactively, because they reinstated
the standard in effect at the time of the tomtier’'s offense and sentencing. This finding is

equally true in the case here.
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Petitioner, both in his Reply briednd in the instant motion, argues tNatrwoodwas
wrongly decided.See, e.gReply at 49, n.23 (Doc. 14-1); Ru®(e) Mot. at 32-33 (Doc. 17).
He provides a number of citations to cases thdtesms$ed issues of retroactivity to demonstrate
why Norwoodwas wrongly decided, includingandgraf v. USI Film Product$11 U.S. 244
(1994) (holding that the amendments to Titke X the Civil Rights Ad of 1991 did not apply
retroactivity to cases pending on appeal when the statute was enactédy,and St. Cyr533
U.S. 289, 121 S. Ct. 2271, (2001) (holding amendsienimmigration law, which repealed a
form of discretionary relief from deportationddiot apply to alienSvhose convictions were
obtained through plea agreements and who, nataitiding those convictins, would have been
eligible for § 212(c) relief at thieme of their plea under the law then in effect”). However, these
cases concerned statutes thfepplied retroactivelghangedhe consequences of actions the
parties had already taken. Bgntrast, the decision Morwoodrelied on the fact that the 1987
amendmentseinstatedthe standard in effect at the timkpetitioner’s offense and sentencing.
These cases did not purport to abrodddenoodor address the retroactivity of the 1987
amendments to the SRMoreover, this Court is bound by tdecisions of the Seventh Circuit
and must deny this claim.

Petitioner also argues thas Reply contained two substavely different arguments
related toex post factalause violations. First, Petitier’s reply argued that the August 1984
Amendments to 28 C.F.R. 88 2.12 and 2.14 vidlaeConstitution’s ex post facto clause as
applied to petitioner. These amendments chatige date of his reconsideration hearing from
10 to 15 years from the date of his initial parfodaring. At the time dPetitioner’s conviction in
June 1983, and initial parole hearing in June 1984, the regulations concerning parole

reconsideration hearings, 28 C.F.R. 88 D) 2fd 2.14(c), provided for a ten-year
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reconsideration period. Effiace October 1, 1984, the regulatis were amended to read:
“Following initial hearing, the Commission shéll) set a presumptive release date (either by
parole or by mandatory release) within fifteen geafrthe hearing; (2) san effective date of
parole; or (3) continuthe prisoner to a fifteen yearcansideration hearing pursuant to

§ 2.14(c).” Seed9 FR 34208-01, 1984 WL 117501 (Aug. 29, 1984).

Petitioner argues this chanfyjem a ten-year reconsidei@n hearing to a fifteen-year
reconsideration hearing violated the Eost FactaClause. The Constitution prohibits Congress
from passing angx post factdaw. U.S. Const. art. 1 § 9, cl 3. “One function of ExePost
FactoClause is to bar enactments which, by @attive operation, increasiee punishment for a
crime after its commission. . . Retroactive chanigdaws governing parole of prisoners, in
some instances, may be violative of this precaparner v. Joness29 U.S. 244, 249, 120 S. Ct.
1362, 1367 (2000) (internal citations ibt@d). A statute violates thHex Post FactdClause when
“it produces a sufficient risk of increasing tmeasure of punishment attached to the covered
crimes.” California Dep't of Corr. v. Moraless14 U.S. 499, 509, 115 S. Ct. 1597, 1603, 131 L.
Ed. 2d 588 (1995). However, “[w]hen the rule doesby its own terms show a significant risk
[of increased punishment], [the petitioner] mdeimonstrate, by evidence drawn from the rule's
practical implementation by the agency chargét exercising discretim, that its retroactive
application will result in a longer period ioicarceration than under the earlier rul&arner,

529 U.S. at 245.

Here, Petitioner has not showhat the amendments to the regulations produced a
“significant risk” of increaseg@unishment. Petitioner has hae thpportunity to attend statutory
interim hearings every 24 monthSee28 C.F.R. § 2.14(a)(1)(ii). At these hearings, the Parole

Commission has the authority to weoup the date of the reconsidtion hearing in appropriate
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circumstancesSee28 C.F.R. § 2.14(a)(2)(ii)Petitioner has waived these statutory interim
hearings, as well as the reconsideration hgasgince 1997. According to Petitioner, he has
been “forced” into this waiver because the Rafommission has “refused” to provide him with
records. Reply at 32 (Doc. 14-1). Nevertkslghese hearings have been available—and
continue to be available should Petitioner exsjwone. Accordingly, the Court finds that the
1984 amendments did not “by its own terms slaosignificant risk” of increased punishment.
See also Harper v. Sandefgo. 10-CV-01256-MSK, 2011 WL 2940641, at *13 (D. Colo. July
21, 2011) (finding that “[tlhe amendment, astten, does not, and did not, pose a significant
risk of lengthening” the term of imprisorant because the petitioner had been afforded
“opportunities to demonstrate a change newinstances that waliwarrant an earlier
reconsideration date”aff'd, 503 Fed. Appx. 564 (10th Cir. 2012). Nor has Petitioner shown that
the application of the fifteen-year reconsideratiae in his case providifor a significant risk
of a longer period of incarcdran. Petitioner has presented no evidence that he would have
actually been released earlier if the ten-yeaonsideration rule had applied. Moreover, if
Petitioner had a basis for earliele@se, he could have preseniteat a statutory interim hearing.

Petitioner’s final additional argument from Iiteply is that the BORiolated due process
and theEx Post Factalause by applying 18 U.S.C. § 3585(b) and BOP Program Statement
5880.30, when it changed his mandatory releasetaaéguire him to serve 40 years prior to
release instead of 30. Sect@®B5(b), however, onlgoverns credit for prior custody. There
appears to be no dispute that Petitioner was astuiaedited for his time served in pretrial
custody.

The BOP’s calculation of Petitioner's mandstoelease date, rather, was done pursuant

to the statutory language of § 4206(d). ThePB@s always provided the Parole Commission
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with such calculationsSee Gomez v. U.S. Parole ComnN. CIV. 05-3829 (RBK), 2006 WL
2465628, at *7 (D.N.J. Aug. 19, 2008ff'd, 246 Fed. Appx. 102 (3d Cir. 2007) (“The [U.S.
Parole Commission] relies on the BOP to coiepa federal prisoner’s sentence, which would
include certain dates pertinent to the [U.S. Pa@memission’s] activitiessuch as, the parole
eligibility date, the two-thirds date, and mandwgtelease date.”). Moreover, in Petitioner’s
Reply, he generally agreed that there was dispute” that the BORas “a broad delegated
authority to calculate federal sentences.” Repl37 (Doc. 14-1). And, it was the BOP that
calculated Petitioner’s previousdvthirds or mandatory release date for the Parole Commission.
SeeResp. App. at pp. 11 (Doc. 9-2) (Petitiosel 986 Notice of Action, noting that the two-
thirds date (or mandatory release date) wasptded by the Bureau). Pursuant to 88 4205 and
4206, it is up to the Parole Commission to adbgse calculations and ultimately determine
when a prisoner subject to its jurisdictiorelgyible for parole, but the BOP is within its
authority to calculate this date.

When the BOP recalculated his sentencaiditso under the direction of BOP Program
Statement 5880.30, which was issued in 1993. Whigemanual was issued after Petitioner’s
sentencing and after his initiparole hearing, Petitioner hast@monstrated that Program
Statement 5880.30 changed the law, so cannot show that there evxapast factwiolation. As
the Court found above, and in its prior ordbg proper calculation of Petitioner's mandatory
release date is found withinghext of the § 4206(d) itselBOP’s Program Statement 5880.30 is
merely a manual explaining precisely how to cltaithe sentences for inmates sentenced prior
to the effective date of the Comprehensive @ridontrol Act of 1984, such as Petitioner. The
previous calculations of the BOP finding thatif@ner need only serve 30 years before reaching

his mandatory release date were incorrect. Asdxplained in the Court’s January Order (Doc.
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15), Petitioner does not have any entitlememetease on an incorrectly calculated degee,
e.g., Jago v. Van Curedb4 U.S. 14, 17-19, 102 S. Ct. 31 (198&}kcission whout hearing of
prisoner’s promised paroleipr to his release held netolative of due processBurgesss v.
Sabo| No. CIV A. 09-40045 MBB, 2010 WL 4103708,*&t (D. Mass. Oct. 18, 2010) (“[T]he
general rule” is that “an offends expectation and reliance intstge in sentence mistake cases
are ordinarily trumped by the strong pubtiterest in crime prevention and punishing
criminals.”) (citing Wells v. United State802 A.2d 352, 354 (D.C. 2002]Pavis v. Moore 772
A.2d 204, 219 (D.C. 2001) (“An expectation of eadlease from prison (or from service of a
sentence) that is induced not by a valid statute or regulatidsylibe mistaken representations
of officials does not without morgive rise to a liberty interesntitled to potection under the
Due Process Clause.”).

In any event, Petitioner does not hawgy entitlement to immediate release on his
mandatory release date, which only creates aiprpson of release. The Parole Commission
retains authority not to release a prisoner subjectaindatory parole “if it determines that he has
seriously or frequently violateidstitution rules and regulatios that there is a reasonable
probability that he will commiany Federal, State or locaime.” 18 U.S.C. § 4206(d).
Because Petitioner’s sentence was imposed pursu8m206(d), and because he is serving a
life sentence, Petitioner canvgano entitlement to releasetil and unless the Parole
Commission makes the deasito release him.

CONCLUSION

For the reasons set forth above, Petitiofmie Von Kahl's Rule 59(e) Motion (Doc.

[17]) is GRANTED IN PART on the ground thidite additional arguments presented ingns se

Reply (Doc. [14-1]) should have been constras@ motion to amend and the denial of these

Page 20 of 21



claims more thoroughly addressed. The ri@emmg grounds in his Rule 59(e) Motion are
DENIED. The Court finds that Petitioner is stibt entitled to relief on the additional claims
raised in his Reply. Accordingly, the JudgmesnVACATED, and the Clerk is DIRECTED to
enter an Amended Judgment DENYING both Ratér's Petition for Writ of Habeas Corpus
under 28 U.S.C. § 2241 (Doc. [1]) and what tlwai@ now construes as Petitioner’'s Motion to

Amend contained within kiReply (Doc. [14-1]).

Entered on this 21st day of August, 2019.

I/ JTames E. Shadid
James E. Shadid
United States District Judge

Page 21 of 21



