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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

DAVID C. TURNER, )
Petitioner, ;

V. )) Case No. 18-cv-1382-JES
UNITED STATES OF AMERICA, ))
Respondent. ;

ORDER AND OPINION

This cause is before the Court on Petitrddavid C. Turner’'s Motion to Vacate, Set
Aside, or Correct Sentence Under 28 U.S.C.852Doc. 1). Turner plded guilty to receipt
and possession of child pornography and claimstiorney provided ineffective assistance at
sentencing when defense counsel failegresent mitigating evidence to counter the
prosecution’s portrayal of him as a dangeroaévidual. The Court finds a hearing on the
Motion is not required because “th®tion, files, and records ofdtcase conclusively show that
the prisoner is entitled to no reliefMutchings v. United State§18 F.3d 693, 699700 (7th Cir.
2010) (quotation omitted). BecauBetitioner is not entitletb relief, the § 2255 motion is
DENIED.

I. BACKGROUND?
In January 2017, Turner was charged with twunts of receipt of child pornography in
violation of 18 U.S.C. 8§ 2252(a)(2) and 2252{b)and one count of possession of child

pornography in violation of 18 8.C. 8§ 2252(a)(4)(B) and 2252(b)(R. 12, Indictment. The

! Citations to documents filed in this case are styled as.“Dat Citations to the record in the underlying criminal
caseUnited States v. Turng€entral District of Illinois, Peoria Division, Case No. 17-cr-1QG02 styled as
“R.__.” ThePresentence Investigation Report isatids “PSR” and can be found at R. 18.
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Indictment charged in Count 1 that Turner “kniegly received a visualepiction, that is, the
file titled, ‘((Hussyfan)) (Pthc) Kitty 1 (5y0).CBABY- EAGERLY SUCKSgrown man’s BIG
DICK 3 TIMES & lets him CUM IN HERLITTLE MOUTH GOOD!.mpg,’ using a means and
facility of interstate commerce,” in Count 2 tiatrner “knowingly receigd a visual depiction,
that is, the file titled, ‘compilation I0Cumshots pedo Brand New 2008 Pthc (Kingpass
Hussyfan Kleuterkutje Kinder) 101 Cumshots RediBg Harrier_xvid.avi,” and in Count 3 that
Turner “did knowingly possess a 32 GB Sandit&B drive, S/N B271-B28F, that contained
visual depictions other than those specifie@aunts One and Two where such visual depictions
involved the use of minors engaging in sexualplicit conduct and weref such conductld.
Turner pleaded guilty without a plea agreemeraltéhree counts of thimdictment on February
16, 2017. Before Turner pleadedlty the Court recounted the afges in the Indictment, the
potential statutory penaltieand Turner’s right to comtue to trial. R. 34.

The United States Probation Office prepaaderesentence Investigation Report (PSR) in
anticipation of Turner’s seancing hearing. As recountedthe PSR, on February 9, 1996,
Turner was convicted of three counts abdRrction of Child Pornography, and Possession of
Child Pornography in Tazewell Coun@jrcuit Court, lllinois. PSR 6. Turner was 19 years old
at the time of the offense and had videotapedaeaelations between himself and a 14-year-old
girl, whom Turner stated he was imedationship with at the time. PSR f@/hile in prison on
this offense, Turner attempted to hire his caliento murder the Judge, Prosecutor, victim, and
victim’s family. PSR 149. Turner was convictgfdsolicitation of muder, solicitation of
aggravated kidnapping, solicitation of harassingtaess, and solicitain of intimidation in
Johnson County Circuit Court, lllinois. PSR Turner was released from prison on June 6,

2016, after serving both sentences, hadegistered as a sex offender.
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In December 2016, only six months aftert@kease from prison, Turner received the
video file named in Count 1 of the indictmiet{(Hussyfan)) (PthcKitty 1 (5y0).CBABY —
EAGERLY SUCKS grown ma' BIG DICK 3 TIMES & lets him CUM IN HER LITTLE
MOUTH GOOD!.mpg.” PSR 112. Asxplained in the PSR, authoes were alerted as to the
internet protocol (IP) address for devices offetimghare files known to contain images of child
pornography. The IP addresses were eventually linked to TurnemgDhe invesgation, the
officer downloaded three files datty from one of the IP addsses later found to be linked to
Turner. PSR 1112-16. One “of those filéedtl ‘Pthc — Mandy@9yr) — Real Incest 2
[USA][00.13.01].mpg,” was 13 mineas long. It depicted mude prepubescent female
performing oral sex on an adult male. etthird file, ‘(Ptch) Hc Celia 02 5yo Fuck
(62m31s).mpg,’ depicted a series of scenes involving a prepubescent female. In some scenes,
the minor was nude. In otheshe was partially clothed. SHesplayed her genitals in a
lascivious manner in various scenes.” PSR {13.

The investigation lead to a search wartagihg issued at tHeome of Michael and
Pamela Schrader. PSR {114-15. Turner'efatfas dating Pamela Schrader, and Michael
Schrader, her husband, lived in the basement. JRSR Turner also lived in the residence and
was found sleeping in his bedroom. PSR {15.efaw enforcement officers entered the room,
“[tlhe computer was running the peer-to-peer program, Frostwire, and was actively downloading
a large music file. There was a HDMI cable waitie end attached to a large screen television
and the other end unattached. The computer vizsdsso that a forensic analysis could be
performed. The defendant was taken into cystowt! charged with the counts listed in the

Indictment.” PSR Y15.
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After initially declining to talk to agent3,urner admitted to using Frostwire to download
music. PSR {17. A forensic analysis of the computer revealed that Turner had received and
possessed 84 video files of child pornography, “two that contained bondage and three included
urination. It also contained 481 image files, wdtbf them containing balage.” PSR 22. As
recounted at the change oéplhearing, Turner “admitted toing peer-to-peer programs to
search and download pornography . . . statiatjlte had been downloading child pornography
for approximately two and a half months. Hgsoa$tated that he knew what he had done was
wrong and illegal but claimed that he was collectimgse images and videos to give to his father
at another date.” R. 34.

Due to his prior qualifying conetion related to sexual abudeyrner faced an enhanced
statutory penalty of at least ¥8ars and up to 40 years for Cautitand 2 (Receipt) and at least
10 years and up to 20 years for Count 3 (Possession). PSR {74; 18 U.S.C. 88 2252(b)(1) &
(b)(2). The PSR found that Histal offense level was 32 undée sentencing guidelines, and
that Turner had a criminal hisjocategory of IV, resulting in guideline imprisonment range of
168 months to 210 months. PSR 75. Howewrabse the statutorily authorized sentence for
Counts 1 and 2 was a minimum of 15 years and a maximum of 40 years per count, the guideline
imprisonment range became 180ntits to 210 months. PSR {75.

At the sentencing hearing on June 2817, the prosecution argued that a lengthy
sentence was needed to protect the public ffamer’s criminal behavior. The prosecution
stated that “[i]t is clear thdte is attracted to children.” R5, Sent. Tr. at 45. The prosecution
also recounted the images invalvia the case as stated in P8R “[s]o that there is a clear
record of the type of images that Mr. Turieimterested in obtaing and using for his own

sexual gratification.”ld. at 46. Additionally, the prosecutistated that “[w]hen [Turner] was
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19 and he was engaged in sexual intercourseantéhyear-old, that’s different. Now we are
talking about very, very safl children, infants, four to fivegar olds being raped, tortured and in
bondage. That's the type of thing that Mr. Terrgets excited by and that’s what was found on a
flash dive in his shaving kit.ld. at 50.

Turner’s defense counsel, Federal Pubktender Robert Alvarado, argued that the
Court should impose the minimum sentenc&&3 months’ imprisonment—which was within
the guidelines. Mr. Alvarado’s statement egatl around his argument that the sentencing
guideline in this case was substanyialhreasonable. R. 35, Sent. Tr. at 51-58¢e alspR. 20,
Def. Commentary at 1-5Mr. Alvarado also highlighted that after serving a 15-year
imprisonment sentence, Turnelilselihood of recidivem would significantly decrease: “The
simple fact is that Mr. Turner is going to &eleast in his late 506he got the minimum
sentence in this case. And by that poirtinme, we know from stéatics that, generally
speaking, his desire and the actual commissi crimes after those ages goes down
dramatically.” R. 35, Sent. Tr. at 54. FiyalMr. Alvarado noted thah this case, although
Turner was subject to the mandatory minimumtsiece, he believed this was five years above
what should be imposedd. at 53.

Turner was also provided withe opportunity to make aasément to the Court prior to
sentencing, and said:

| mean, what can | say? You know, | did what | did, and | accept responsibility for
that.

The one comment that | do want to makéhis is when—back when | was 19
years old, | had a relationship, a longaterelationship with girl for about two
and a half years, which we made porraqnic videos. When | went to prison, |
was very angry because | had a 30-yeatesee for something I felt injustice and
| lashed out in a way | shouldn't have ahdt was my fault. | took responsibility.
Took a 15-year sentence for that, and gMed guilty to some of the charges that
| felt | wasn't guilty of, but it was part of the plea.
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Now when | got out, there is -- | dgbmething wrong. | hadertain intent for

that, and | take respaibdity for that intent. And | the responsibility as far as

what | have done and | apologize to thesid. | apologize to the victims in those

films and any victims not been found. Ahplist hope that you understand that

I'm not trying to not feel sorry or apoldge but | think it doesn’t go as far as it

needs to and there is nothing else thatn do but to say that I'm sorry. Thank

you.

R. 35, Sent. Tr. at 55-56.

While the Court acknowledged defense counsel’'s argument and noted that the Court has
sentenced below the guidelines in such casesdyeghe Court found such a departure was not
warranted in this case:

You have demonstrated by your actionsjclihiinclude your criminal history, that

you, as Mr. Hanna points outeaa recidivist. You're ¢éhreat to the public. You

have set out your fascinationsparagraph 17 through 22, set out your

fascinations with rape and bondagel dorture of young children. We need to

protect -- when considering all of thectors in 3553, the nature of circumstance

of the offense, history and characttcis of yourself, the @ed to protect the

public, definitely jumps out.”

R. 35, Sent. Tr. at 59. Accordingly, the Coelgcted to make an upward departure from the
guidelines and sentenced Turner to 240 mmsintmprisonment on the receipt of child
pornography counts, and 150 months’ imprisent on the possession of child pornography
count, to be served concurrentlyg. at 60; R. 29, Judgment.

Turner filed a timely noticef appeal the day after hsentencing hearing. However,
Turner later voluntarily dismisdehis appeal after his appeblatounsel filed a Motion pursuant
to Anders v. California386 U.S. 738 (1968), which arguitht any challenge to Turner’s
sentence would be frivolous. R. 47, Seventh Circuit Mandate.

Turner filed this timely Motion to Vacat&et Aside, or Correct Sentence Under 28

U.S.C. § 2255 (Doc. 1) in October 2018, alleghis Sixth Amendment rights were violated

because he received ineffectagsistance of counsel at the sentencing hearing. Specifically,
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Turner alleges that his attorney failed teg@nt any mitigating evidence, including mitigating
evidence as to Turner’s “intent” for downloadichild pornography, failed to investigate and
submit various mitigating evidence into tlezord that Turner had provided his counsel,
including past psychological aséx offender evaluations and a poess “public apology” letter
for his past crimes, failed to subpoena the pagthological and sexXfender evaluators from
1995 to 2014, and failed to request a new psychcdbgind sex offender evaluation. Moreover,
Turner claims that this failure to present mitigg evidence was especially damaging in light of
the prosecution’s characterization of him a& fientencing hearing as a sexually dangerous
individual. Turner claims that had this mitiogy evidence been presented, there is a reasonable
probability that he would have received a lower sentence.

The Government filed a response onukxy 28, 2019 (Doc. 8), which included an
affidavit of Turner’s counsel, Mr. Alvarado @0. 8-1). Turner filed a reply on March 21, 2019
(Doc. 11). This Order follows.

II. LEGAL STANDARD

A person convicted of a federal crime magva to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. § 2255. Rehedkr § 2555 is an extraordinary remedy because
a § 2255 petitioner has already had “an opportunity for full procédsibnacid v. United
States476 F.3d 518, 521 (7th Cir. 2007). A petitiongay avail himself of § 2255 relief only if
he can show that there are “flamsthe conviction or sentence gh are jurisdictonal in nature,
constitutional in magnitude or resultancomplete miscarriage of justiceBoyer v. United
States55 F.2d 296, 298 (7th Cir. 199%grt. denied116 S. Ct. 268 (1995).

Section 2255 is limited to correcting esdhat “vitiate the sentencing court’s

jurisdiction or are otherwise of constitutional magnittild&uinan v. United State§ F.3d 468,
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470 (7th Cir. 1993) (citin@cott v. United State997 F.2d 340 (7th Cir. 1993)). A § 2255
motion is not a substitufier a direct appealDoe v. United State$1 F.3d 693, 698 (7th Cir.
1995),cert. denied116 S. Ct. 205 (1995McCleese v. United State& F.3d 1174, 1177 (7th
Cir. 1996). However, “it is generally properrise arguments of ineffective assistance of
counsel for the first time on collateral reviewaig 2255 petition because such claims usually. . .
involve evidence outside the recordsalbraith v. United State813 F.3d 1001, 1007 (7th Cir.
2002).

The Sixth Amendment guarantees criminal ddémnts effective assistance of counsel.
Strickland v. Washingto@66 U.S. 668, 684-86 (1984). Und&rickland’'sfamiliar two-part
test, a petitioner must show bdtiat his attorney’s performaneas deficient and that he was
prejudiced as a resulWinyard v. United State804 F.3d 1218, 1225 (7th Cir. 2015).
“[lneffective assistance of couekis a single ground for religo matter how many failings the
lawyer may have displayed. Counsel’s workstrioe assessed as a whole; it is the overall
deficient performance, rather than a spedditing, that constitutes the ground of relief.”
Peoples v. United State$03 F.3d 844, 848 (7th Cir. 2008}ourts, however, must “indulge a
strong presumption that counsed@nduct falls within the wideange of reasonable professional
assistance.’Strickland,466 U.S. a690.

A petitioner must also prove that he Ih@en prejudiced by his counsel’s representation
by showing “a reasonable probabilityat, but for counsel’s unpmredsional errorghe result of
the proceeding would have been differertd’ at 694. Absent a sufficient showing of both
cause and prejudice, a petditer’s claim must fail.United States v. Delgad836 F.2d 303, 311
(7th Cir. 1991). Therefore, the Court “nesat determine whether counsel’s performance was

deficient before examining the prejudice sufteby the defendant as a result of the alleged
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deficiencies.” Strickland 466 U.S. at 697 (“If it is easier thspose of an ineffectiveness claim
on the ground of lack of sufficient prejudice, which we expect will often be so, that course
should be followed.”).
[ll. DISCUSSION

Turner argues that his Sixth Amendmeghts were violated at sentencing when his
counsel failed to investigate or present miiiggevidence on his behdtiat would counter the
government’s claims that Turner was a sexuallyggaous individual. Turner’'s argument stems
from his claim that he was downloading child porramiy solely to help his father. As Turner
alleges in his motion, Turner’s father has a amahhistory of molestig children, and was held
in civil detention for twenty years due to nmental illnesses, which includes pedophilia. After
Turner’s release from prison #8016, Turner, initially homeless, moved in with his father’s good
friend/ girlfriend Pam Schrader. Turner allegjest Pam confided in him that she had problems
with Turner’s father regarding intimacy. Turraleges he had previdyseen a documentary
that told about a “treatment” method with chgornography whereby amdividual would be
allowed to masturbate to child pornography ifimic, and then their adurelationship intimacy
issues would improve. Doc. 1 at 6. According toner, this allows an individual to “achieve
that deviant desire without physically harming a chilttl” According to Turner, it was this
desire to help his father that motivatecthhp receive and possess 84 video files of child
pornography, “two that containdmndage and three included w@iion,” as well as “481 image
files, with 6 of thentontaining bondage.SeePSR 22. Moreover, Turner finds it significant
that the child pornography was on a flash driug,only legal pornography was on his computer.

Turner claims that he is not attracted to children, and defense counsel should have

presented mitigating evidence to countergbeernment’s statements otherwise during the
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sentencing hearing. Specificallipirner alleges that he gavealerted his defense counsel, Mr.
Alvarado, allegedly mitigating evidence and deteosunsel failed to present the evidence and
failed to present that his intent in receiyiand possessing child pornography was to help his
father, not for his own gratificath. Turner alleges he gave oerd to his defense counsel the
following pieces of evidence: (1) a psycbgical evaluation donley Arthur Frasner on
December 22, 1995, that was filed in Turngre-sentence investigation on January 10, 1995 in
his state of lllinois child pornography case) §2'Psychological and sex offender evaluation on
movant done by Jane Velez, PsyD, ABPS on Nadwer 10, 2000 that was filed in [Turner’s]
[Presentence Investigation pat] on August 2, 2002, in Turrie state of lllinois child
pornography case after a succakappeal; (3) a motion fiton October 16, 2002, to strike
portions of Turner’'s Presentence Investigatiopdrein his lllinois case; (4) ten pages “titled
mistakes of fact and misquotes and misintegti@is regarding Janéelez evaluation;” (5) a
“Public apology from 2003” written by Turner;)(6ex offender pre-release evaluation done on
movant on Aug 21, 2014 prior tonuée; (7) Letter from Oct21, 2015 regarding the pre-release
final report; and (8) Several typ®ut factual statements by movamtegards to his previous
offenses.

In addition to presenting these documents, Turner alleges defense counsel should have
subpoenaed the past psychological evaluditons 1995 through 2014 to be witnesses at the
sentencing hearing. Turnesalargues that his counsélould have asked for a new
psychological and sex offender evaluation. Tuargues that these files, combined with
Turner’s explanation for why he was downlaaglchild pornography, would have shown that he

did not download child pornography for his ogatisfaction and that he was not a sexually
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dangerous individual. The Codinds that Turner has not showmat his counsel’s performance
was either deficient or prejudicial.
A. Defense Counsel’'s Performance Was Not Deficient.

Generally, a Court must be “highly defelialitwhen examining counsel’s performance,
as “[i]t is all too tempting for a defendant tecend-guess counsel's assistaafter conviction or
adverse sentenceStrickland 466 U.S. at 689. Here, as swanrhis affidavit, counsel read
through all the mitigating evidence Turner pgo®d and discussed both the materials and
Turner’s alleged intent with Turner. Docl18Affidavit 14-8. Mr. Avarado states that the
mitigating evidence referred to “by Mr. Turrfgras] discussed thoroughly between Mr. Turner
and myself throughout the time | represented him, both before he pleaded guilty and in the
preparation period before sentar@i’ Doc. 8-1, Affidavit 4. Turner agrees that Mr. Alvarado
and himself had such discussions but claimshbattill wanted MrAlvarado to present the
evidence if the government argued sexialgerousness. Doc. 11, Reply at 20-24.

Mr. Alvarado has provided sound reasons ferdgcisions not to prest this evidence.
Mr. Alvarado explained thdte believed Turner’s alleged intent for downloading child
pornography “could be considered an aggravdtatpr, not a mitigating factor.” Doc. 8-1,
Affidavit 5. With regard to the past psychologieald sex offender evaluations, Mr. Alvarado
explained that he believed the evaluations waave had limited value due to their age and
because they did not take into account the recent offense comdluid. Additionally, Mr.
Alvarado found some of the information was aygting and found that nothing in the reports
would have significantly helped him at sentenciidy. Turner clarifies in rply that he also is
alleging that Mr. Alvarado was ineffective for faifj to subpoena the evalors themselves, but

if Mr. Alvarado reviewed the reports and found theot to be useful, it would have been equally
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useless to subpoena the evaluators.

Mr. Alvarado explained thdte did not believe a nepsychological and sex offender
evaluation would have been beneficial. WHilgner evidently beliewean evaluation would
have shown he did not have deviant desirebveas not attracted thildren, defense counsel
believed that Turner’s current offense conduatal as his serious priariminal history would
have “loomed large on the issue of whether Miner could be sexugldangerous to minors.”
Doc. 8-1, Affidavit 7. Moreovegounsel is correct that tli&overnment would have its own
examination, and that examiner might makspecific finding that “Turner’s behavior
demonstrated a likelihood to commit further crimekd” While it is of course impossible to
knowwhat the evaluators would have concldidilr. Alvarado again had sound reasons for
declining to get a new psychological and s#graer evaluation. Counsel’s performance was
well within the range of reasonable competence and was not constitutionally deficient.

Finally, counsel was not deficient for failingpoesent Turner’s apologies from his prior
crimes. These documents had no relevanteetaurrent offense, and Turner had every
opportunity to apologize for curreahd past conduct during his allocution or in a letter to the
Court if he wished. Tellinglyduring allocution, he chose inimize his past conduct instead
of taking responsibility for it.

In reply, Turner claimed that after the progemuwent “on to spin an elaborate story of
vilifying petitioner,” that defense counsel was riegd to rebut these claims. He also alleges
that he instructed his attorney to presestaliegedly mitigating evidence if the prosecution
argued sexual dangerousness. The prosecutiarglie that Turner wastracted to children.
R. 35, Sent. Tr. at 45. The prosecution also recouhtetnages involved in the case as stated

in the PSR “[s]o that there is aal record of the typef images that Mr. Turner is interested in
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obtaining and using for his awsexual gratification.”ld. at 46. Turnealleges that the
prosecution high jacked the senting hearing by characterizing him as a sexually dangerous
individual. Turner believes thais counsel should have called a recess in the sentencing
hearing when he discovered that this argumerst being made so thatnew psychological and
sex offender evaluation could be done and so that other “mitigating” evidence could be
presented. However, given counseiews that this evidence could cause more harm than good,
the Court will not now second-guess the decision of defense caamsslpresent the evidence.
Perhaps other counsel would have proceeliféetently, but therevas nothing unreasonable
about making the decision to continue the sagitgnhearing and presewhat counsel believed
to be the best argument—that the sentencingefjuies and statutory mimum sentence for this
offense was already too high.

B. Turner has Failed to Show Prejudice.

In order to establish that defense courssklilure to investigate mitigating evidence was
prejudicial, the petitioner nall present new evidence that “alter[s] the sentencing profile
presented to the sentencing judg&trickland 466 U.S. 668, 700 (1984). Moreover, under
Strickland,Turner needed to present “more thamaeveing that the evider® would have been
beneficial, the mere possibility of a positiveesff on the trial court’s sentencing decision is too
speculative a basis for reliefAndrashko v. Borger88 Fed. Appx. 925, 929 (7th Cir. 2004)
(citing Ducato v. United State815 F.3d 729, 730-31 (7th Cir. 20Q8ilure of attorney to
present mitigation witnesses at sentegcitoo uncertain” to justify reversalinited States v.
Ruzzano247 F.3d 688, 697 (7th Cir. 2001) (mere possibditgifferent sentence “falls short of

the required showing of a reasonable probabiliy the sentence would have been different”).
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Here, while Turner’s evidence of his inteifitoelieved, may have altered the sentencing
profile, taken as a whole, it is not benefi@aidence. Assuming the evidence would have
convinced the Court that Turnems trying to “help out” his fathethis explanation is hardly
mitigating. As Mr. Alvarado poistout in his affidavit, the @urt rightly would have seen
Turner’s explanation as an admission of aenhto distribute child pornography to someone
Turner knew or believed was a child molest€hat Turner would believe he was “helping”
someone by downloading brutal images of chitdoeing raped is evidence that he does not
understand the consequences and harm from tiima@nd shows a complete disrespect for the
law only six months after beingleased from prison. Notably, finer states his belief that
allowing an individual to wizh child pornography would “achieve that deviant desithout
physically harming a child Doc. 1 at 6 (emphasis added). The children in these videos are real
people that are continuously harmed each timesthigieos are viewed. If Turner presented
evidence at sentencing that hd dot download the child pornogtay for his own desires, but to
distribute them to pedophilthe Court would have entered the same sentence or a higher
sentence.

Moreover, the Court was not likely to belieliarner’s story, even if presented with prior
psychological and sex offender evaluations that fdwvndas not attracted to children. The files
Turner received and possessed included 84 video files of child pornography, “two that contained
bondage and three included urination. It asotained 481 image files, with 6 of them
containing bondage.” PSR 122. The majorityhafse files featured @pubescent children. In
light of the number of files downloaded and thees of files he chose to find, it would have
been unlikely for the Court to be convinced thatner himself did not hee deviant desires.

Moreover, spending two and alh@aonths downloading chilpornography, an activity Turner
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knew was criminal, solely to help his father with alleged intimacy issues with his girlfriend is not
a very believable story, regardlesslafrner’s protestations to the contrary. Turner’s ineffective
assistance of counsel claim is denied.
V. CERTIFICATE OF APPEALABILITY

If Petitioner seeks to appl this decision, he must first obtain a certificate of
appealability. See28 U.S.C. § 2253(c) (providing that arpapl may not be taken to the court of
appeals from the final order in a § 2255 protegdnless a circuit juste or judge issues a
certificate of appealability). A certificate of agbability may issue only if Petitioner has made a
“substantial showing of the denial a constitutional right.”28 U.S.C. § 2253(c)(2). Here,
Petitioner has not made a substrghowing of the denial of @onstitutional right. The Court
declines to issue a certiite of appealability.

V. CONCLUSION

For the reasons stated, Petitioner David C. Turner’s Motion to Vacate, Set Aside, or

Correct Sentence Under 28 U.S.C. § 2255 (Dois DENIED. The Court declines to issue a

certificate of appealability. This case is CLOSED.

Signed on this 29th day of October 2019.

s/ James E. Shadid
James E. Shadid
United States District Judge
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