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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

ELIZABETH TIMMERMAN LUGG,

)
)
Plaintiff, )
)
V. ) Case No. 18-1412
)
LENFORD SUTTON, individually, and in )
his capacity a€hair, Department of )

Educational Administration and Foundations at )
lllinois State University; BOARD OF )
TRUSTEES OF ILLINOIS STATE )
UNIVERSITY, an Agency of the State of )
lllinois; and Robert Churney, Robert Dobski, )
Rocco Donahue, Julie Annette Jones, Mary )
Ann Louderback, John Rauschenberger, )
Sharon Rossmark, and Sarah Aguilar, )
Student Trustees, in their capacity as the )
Board of Trustees of lllinois State University,

Defendants.

)
)
)

ORDER AND OPINION

This matter is now before the Court aMotion to DismissPlaintiff's Complaint(Doc. 4)
filed by the Defendantd.enford Sutton, individually, and in his capacity as Chair, Department of
Educational Administration and Foundations at Illinois State Univef&tytton”); the Board of
Trustees of lllinois State University, an Agency of the State of llli(fthe Board”); andRobert
Churney, Robert Dobski, Rocco Donahue, Julie Annette Jones, Mary Ann Louderback, John
Rauschenberger, Sharon Rossmark, and Sarah Aguilar, Student Trustees, in theyraafaeit
Board of Trustees of lllinois State UniversifiBoard members”)(referred to collectively as
“Defendants”) For the reasorstatedbelow,Defendants’ Motion to Dismidlaintiff's Complaint

(Doc. 4) isGRANTED IN PART and DENIED IN PART.
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BACKGROUND

The Plaintiff, Elizabeth Timmerman Lugg (“Plaintiff”), is employed at lllinoisat8
University as an Associate Professor of Education Law in the Educational Attation and
Foundations Department within the College of Education. On October 2, 2018)esha
Complaint in the Circuit Court of McLean County agaibDsfendants alleging claims under the
lllinois Ethics Act and Title VII.(Doc. 11).

In Count | of her Complaint, she alleges Sutton retaliated against hedation of the
lllinois Ethics Act (“Ethics Act”), 5 ILCS 430/180, after she complained of age and gender
discrimination and assisted with a Title IX sexual misconduct claim. (Da¢.pp. 1215). In
Count Il, she alleges the Board also retaliated against her in violation ohibe Ett.ld. at 15
18. In Counts Il and IV, she alleges the Board and the Board mermbirair official capacities
discriminated and retaliated against her violation of Title VII of the Civil Rights At964.Id.
at pp. 18-24.

On November 9, 2018, Defendants filed a Notice of Removalihendasevas assigned
to this Court. (Doc. 1)The case was removed tius Courtbecause Plaintiff raised substantial
federal issues in her Complaint, namely her claims of gender discrinnirgatibretaliation under
Title VII of the Civil Rights Act, 42 U.S.C. § 2000e. Accordingly, this Court has original
jurisdiction over this action pursuant to 28 U.S.C. § 1331.

On December 31, 2018, Defendants filed a Motion to Dismiss anddroveartially
dismiss Plaintiff's Complaint with prejudice under Federal Rules of €mtedure 12(b)(6) and

12(b)(1). This Opinion follows.



STANDARD OF REVIEW

Federal Rule of Civil Proceduti(b)(1) authorizeslismissal of a complairfor lack of
stbjectmatter jurisdiction.FeD. R. Civ. P. 12(b)(1). Dismissal under Federal Rule of Civil
Procedure 12(b)(6) is proper if a complaint fails to state a claim upon whigthcaat be granted.
FED.R.Civ.P.12(b)(6). To survive a motion to dismiss, a gdamnt must contain sufficient factual
matter, which when accepted as true, states a claim for relief that is plansiisiéage Ashcroft
v. Igbal 556 U.S. 662, 678 (2009). A claim has facial plausibility when the plaintiff pleads factual
content thatllows the court to draw the reasonable inference that the defendant is liable for the
misconduct allegedd. (citing Bell Atlantic Corp. v. Twomb}y550 U.S. 544, 570 (2007)). A
plaintiff's claim must “give enough details about the subject matter afabe to present a story
that holds together” to be plausib&wvanson v. Citibank, N.A14 F.3d 400, 404 {f Cir. 2010).
A court must draw all inferences in favor of the fmoaving partyBontkowski v. First Nat’l Bank
of Cicerq 998 F.2d 459, 461 {7 Cir. 1993).

Statements in the complaint must be sufficient to provide the defendant with “fae’not
Appert v. Morgan Stanley Dean Witter, Ing73 F.3d 609, 622 {fi Cir. 2012). This means that
(1) “the complaint must describe the claim in sufficient detail to give the defefalanbtice of

what the ... claim is and the grounds upon which it rests” antit®allegations must plausibly
suggest that the plaintiffas a right to relief, raising that possibility abovemeculative level.
E.E.O.C.v. Concentra Health Services, Ind96 F.3d 773, 776 (7th Cir. 200(Mternal citations
omitted)

When evaluating a motion to dismissurtsmust accept as trudl actual allegations in

the complaint.Ashcroft 556 U.S. at 678. However, themurt need not accept as true the

complaint’s legal conclusions; “[t]hreadbare recitals of the elementsanfse ©f action, supported



by mere conclusory statements, do ndfise.” Id. (citing Bell Atlantic Corp, 550 U.S. at 555).
Conclusory allegations are “not entitled to be assumed #saéroft 556 U.S. at 678 (citinBell
Atlantic Corp, 550 U.S. at 554-55).
ANALYSIS
l. Count | (“Ethics Act — Lenford Sutton”)

In Count I, Plaintiff alleges Sutton retaliated against her in violation of the IlIEthi€s
Act, 5 ILCS 430/1510 (the “Ethics Act”), after she engaged in “protected activitydaypplaining
of age and gender discrimination and by providing corroborating evidence in conmvettian
Title IX sexual misconduct claim. (Doc:11,  5167). Plaintiff's prayer for relief includes two
times the amount of back pay, interest on back pay, emotional distress damagesajtoosey
and expert witness fees, ptimé damages, and equitable relief at p. 15.

In their Motion to Dismiss (Doc. 4) and accompanying Memorandum (Doc. 5), Defendants
argue Count | should be dismissed because it is unclear whether Plaintiff bCougitl against
Sutton in hisindividual or official capacity.ld. Defendants argue suing Sutton in his individual
capacityis improper because fe@mnnotimplement the equitable relief Plaintiff seeks. (Doc. 5, p.
5). Sutton, in his individual capacitiacks the authority to reinstate Plaifis classesand provide
back pay Such actions could onhe taken in his official capacity as Chair of the Departmdnt.
Defendantsask the Court to dismiss Count | becatisey claim itdoes not meet the pleading
requirementsn federal courtld.

Plaintiff argueshe brought Count | against Sutton, individually and in his official capacity,
underthe portion of the Ethics Act, 5 ILCS 430/18, allowing for individual liability for

monetary damageg¢Doc. 7, p. 3; Doc.-L, p. 12, 11 5465). Shealso seeks equitable remedies.



Specifically, she askSutton, as Chair of the Departmentreémstate hefull class loadluring the
school year antler summer classdsl.

The Court finds Count | meets the pleading requiremanter Rule 8FeD. R.Civ. P. 8;
see Bell AtlanticCorp, 550 U.S. 544, 590 (7th Cir. 200Bpecifically paragraph 4 names Sutton
as a Defendant “in both his individual capacity and in his capacity as agent and rapiveseht
lllinois State Universit” and paragraphs 585 state Count | is brought against Sutton under the
individual liability provisions in Section 15-10. (Doc. 1-1, p. 3, 14; p. 12, 1 54-55).

But the question remains whetherigtproper for Plaintiff to bring an individual cause of
action against Sutton under the Ethics Act. Plaintiff argues the plain meartegtain 1510 of
the Ethics Act allows her to bring an action against an indivisiaéemployee. 5 ILCS 8§ 430/15
10. Section 130 states:

8§ 1510. Protected activity. An officer, a memberState employeeor aState

agencyshall not take any retaliatory action against a State employee because the

State employee does any of the following:

(1) Discloses or threatens to disclose tsugervisor or to apublic body an activity,

policy, or practice of any officer, member, State agency, or other Stateyemplo

that the State employee reasonably believes is in violation of a law, rule, or

regulation.

(2) Provides information to or testifies before any public body conducting an
investigation, hearing, or inquiry into any violation of a law, rule, or regulation by

any officer, member, State agency, or other State employee.

5 ILCS 430/1510 (emphasis d@ded) Plaintiff argueshe inclusion of individuals (officer,
member, or State employee), including the addition of “State employeegsaghat the
lllinois legislature intended to allow for individual liability.

Plaintiff alleges Sutton was her “supervisor” as that term is used in the Etttics A

She also alleges he had the authority to direct and control her work and the power to tak



corrective action regarding an alleged violation of law. (Det, fo. 3, 1 5, 7)Section
15-5 of the Ethics Act defines “public body” and “supervisor” as follows:

“Public body” means (1) any officer, member, State agency (2) the federal
government; (3) any local law enforcement agency or prosecutorial ¢ffjcany
federal or State judiciary, grand or petit jurlaw enforcement agency, or
prosecutorial office; and (5ny officer, employee department, agency, or other
division of any of the foregoing.

“Supervisor” means an officer, a member, oState employeewho has the
authority to direct and control the work performance of a State employee or who
has authority to take corrective action regarding any violation of a lagy, aul
regulation of which the State employee complains.

5 ILCS 430/15-10 (emphasis added).

Plaintiff alsoargues the case law interpreting the Ethicshtisthatindividual liability
is allowed. Existing &se law provides little guidance, but cowtkiressinghe issue have held
that the legislature intended to allow fordividual liability. In Maes v. Folbergthe Northern

District of lllinois stated:

Without any guidance from the lllinois courts on the Ethics Act, we are fhyinig

blind. The sole case citing the whistleblowing provision of the Ethics@Ganbs—
Hartshorn v. Budz2007 WL 844582 (N.D.IIl.2007), sheds little lightherein,
Judge Darrah did not specifically address the question of whether the &thics
claim could be instituted against an individual, rather than solely a government
entity, but did allow plaintiffs Ethics Act claim to proceed against three named
defendants. We also note that the statute states that “[a]n officer, a membeg, a Stat
employee, or a State agency shall not take any retaliatory action agaias¢ a St
employee ....’5 ILCS § 430/1510. The statute was amended in 2003, including the
addition of the phrase “a State employee” in that introductory paragraph. The
inclusion of individuals (officer, member, or State employee), including the
specific addition of “State employee,” suggests to usttiatllinois legislature
intended to allow for individual liability. Therefore, we decline to dismiss
Folberg in his individual capacity from plaintif’Ethics Act claim.

Maes v. Folberg504 F. Supp. 2d 339, 350 (N.D. Ill. June 27, 206Mdhasis addégd
In Gnutek v. lllinois Gaming BoardheNorthern District noted thathile no lllinois case

law directly confronts the question of individual liability under the Ethics Act, lliiveois



Appellate Court inCrowleyupheld a jury verdict under the Ethics Act againState employee
that included an award of punitive damagesutek v. lllinois Gaming Boar@017 WL 2672296,

at *6-7 (N.D. lll. June 21, 201 qkiting Crowley v. Watsor2016 IL App (1st)142847).The court
recognized thatthe language of the Ethics Act itself certainly suggests that the state legislatu
intendal for there to be individual liability for public employees who commit violations othe
The Ethics Act’s prohibition expressly extends to conduct not only of a ‘State ageuatcyf ‘a
State employee’ as wellGnutek 2017 WL 2672296, at *7.

In Crowley, the lllinois Appellate Court found “the Ethics Act makes no distinction
between individual versus state liability or the damagesehsue in a violation of the Act.”
Crowley, 2016 IL App (1st) 142847 at 1 48. The court held that an expansive interpretation of the
remedies provision (5 ILCS 430%), which includes both double back pay and punitive
damages, was “consistent with the policy and purpose of the Ethicsid\ct’§ 49.The court
stated:

[A whistle blower’s actionsprotect[ ] the public’s right to know of inappropriate

activities.... Indeed, [K]eeping government efficient and honest depends on the

vigilance of those most involved in its dayrday operations, its employees. Those
employees, however, are unlikely to step forward and speak out unless they are
assur_ed that they will not be the target of retribution by their coworkers and
superiors.

Id. (internal quotation marks and citations omitted).

From the language of the statute and the legislative intent that can be infemediting
“State employee” tdSection15-10, the Court finds that State employeestheir individual

capacitieanay be subject to liability under the Act. As a resbifendant’s Motion to Dismiss

Count | against Sutton in his individual capacity is DENIED.



Il. Count Il (“Ethics Act — Board of Trustees of Illinois State University”)

In Count Il, Plaintiffalleges the Board retaliated against her in violation of the Ethics Act
after she complained about gender and age discrimination and participated inl¥ $elaial
misconduct claim by providing corroborating evidence. (Doc. 1-1, pa8JL5-

Defendantsargue the Eleventh Amendment bars Count Il and that it should be dismissed
under Federal Rule of Civil Procedure 12(b)(1) because the Court lacks-soajeatjurisdiction.

Id. at p. 3. Defendantalso argue the Eleventh Amendment bars Count I, to #teng¢ it was
brought against Sutton in his official capaclty.

Plaintiff argues the Eleventh Amendment does not bar Gdwamtdll because Defendants
voluntarily removed the action to federal court. (Doc. 7, p. 10; Doc. 1). By dojshesalaims
Defendants waived any Eleventh Amendment immundygaoise theyoluntarily bioughtthis
action into federal court. (Doc. 7, p. 10). In support of her argument, PlaintifLajpedes v. Bd.
of Regents of Univ. Sys. of Georgt5 U.S. 613 (2002). In thatsgthe plaintiff brought an
action against the State in state cpand theState voluntarily agreed to remove the case to federal
court.ld. at 620. The Supreme Court held that in doingts State voluntarily invoked the federal
court’s jurisdictionld. The Court stated:

It would seem anomalous or inconsistent for a State both (1) to invoke federal

jurisdiction thereby contending that the “Judicial power of the United States”

extends @ the case at hand, and (2) to claim Eleventh Amendment immunity,
thereby denying that the “Judicial power of the United States” extends to the case

at hand. And a Constitution that permitted States to follow their litigation interests

by freely assertingpoth claims in the same case could generate seriously unfair

results. Thus, it is not surprising that more than century ago this Court indicated

thata State’s voluntary appearance in federal court amounted to a waiver of

its Eleventh Amendment immunity.

Lapides 535 U.S. at 61@nternal citations omittedemphasis added)



This Court agrees with Plaintiff that “it would be the height of unfairnemsDefendants
to both remove this case to federal court and then claim immunity by their ownarglaritof
removal. (Doc. 7, p. 11). This Court finds ti2¢fendants’ removal of the action filed in state
court constitutes a voluntary act which waived any Eleventh Amendment immueiy. S
Omosegbon WVells 335 F.3d 668, 673 (7th Cir. 2003) (voluntary invocation of a federal court’s
jurisdiction through removal waives a State’s otherwise valid objection pursuthe Eleventh
Amendment) Therefore Defendants’ Motion to Dismiss Counts | and Il of Plaintiff's Complaint
based on the Eleventh Amendment is DENIED.

I1I. Counts lll and IV (“Gender Discrimination and Retaliation in Violation of 42
U.S.C. § 2000exgt seg. vs. Board of Trustees”)

In Counts Ill and 1V, Plaintiff alleges the Board, as well as each individeaiter of the
Board in their official capacities, discriminatathd retaliatechgainst hetbased ongender in
violation of Title VII of the Civil Rights Act of 1964. (Doc-1, pp. 1824).In her prayer for relief,
she requests back pay, interest on back pay, emotional distress damagesncbattorney and
expert witness feedd. at p. 21, 24.

Defendants argue Counts Hldiscrimination)and IV (retaliation) should be dismissed
because Plaintiff failed to pledldem with specificity(Doc. 5, p. 10). Defendants contend Plaintiff
failed to comply with Federal Rule of Civil Procedure 8 because she dpawitlea “short and
plain statement of the claim” to show she is entitled to relief against the Board mamibeis
official capacitiesid.

The Court finds that Plaintiff's Complaint related to the allegations against tivel Boa
members in Counts Il and Italls short of the federal pleading requiremef=. R.Civ. P. 8;

see Kyle v. Morton Higischoo] 144 F.3d 448455 (7th Cir. 1998) (Under federal rule of notice



pleading, plaintiff need not plead facts, but can plead conclusions, so long @nihgsions
provide defendant with at least minimal notice of the claim.Counts Ill and IV, Platiff states:

Defendant Board of Trustees of lllinois State University, by its Bdéethbers

Robert Churney, Robert Dobski, Rocco Donahue, Julie Annette Jones, Mary Ann

Louderback, John Rauschenberger, Sharon Rossmark, and Sarah Aguilar, Student

Trustee, in Their Capacity as the Board of Trustees of lllinois Statetdity, was

the employer of plaintiff as the term “employer” is used in 42 U.S.C. § 2000(e)

and employed more than 50 employeestiulle during times relevant to plaintiff's

employment.
(Doc. %1, pp. 17, 21). The Board members’ names appear again in the prayer for relief, but the
Complaint does not include specific allegations against the individual merthertspp. 21, 24.
Plaintiff fails to allege that the Board members were involved in the alleged discrimination or
retaliation or that they were even aware ofThe allegations do not givéhe individual Board
members minimal notice of the claims against them. As a result, Defendants’ Mdl@mtiss
Counts lll and IV against the individual Board membiergheir official capacities based on
Federal Rule of Civil Procedure 8 is GRANTED.

In addition,Defendantargue Courgtlll and IV should be dismissed against the individual
Board members in their official capacities because Plaintiff also named trek d@oaDefendant,
making the claims against the individual members redundant and immalkériat p. 4.
Defendants citdungels v. Pierce825 F.2d 1127 (7th Cir. 1987) in support of their argument. In
that case, thel@intiff named the city and the mayor (in his official capacity) as deféaadara
federal civil rights action. The Seventh Circuit held “nothing was adbdgdiaming the mayor
because suing him in his official capacity was equivalent to suing thelengels 825 F.2d at
1129.

Plaintiff arguesshe properly brought her Title VII claims against the individual board

memberdased on 110 ILCS § 675£3%, which states: “All the rights, powers and duties vested
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by law in the Board of Regents and relating to the operation, management, cahinaliatenance
of lllinois State University are hereby transferred to and vested in twe Bb Trustees of lllinois
State University.” (Doc. 7, pp. 145). However, Plaintiff states she will not contest the dismissal
of the individual board members if the Board concedes it has the power to act in itsosvanth
effectuate the potential relief requested in Counts Il,aiid 1V.1d. at p. 15.In their Motion to
Dismiss, the Board did not concede it has the power to effectuate the requésted rel

Nevertheless, the Court dismisses the individual Board members from thibeszmise
Plaintiff named the Board as a Defentland, as a result, Plaintiff's claims againstititgvidual
Board members in their official capacitiage redundantSee Klebanowski v. Sheah&40 F.3d
633, 637 (7th Cir. 2008) (quotifr@uzman v. Sheahad95 F.3d 852, 859 (7th Cir. 2007) (“[a]n
official capacity suit is tantamount to a claim against the government ergiff)jtsee also Se
v. Fortville Police Dept.636 F.3d 293, 300 (7th Cir. 2011) (“an official capacity suit is another
way of pleading an action against an entity of which the officer is ant.gg@&taintiff’s Title VII
claimsin Counts Il and IVagainst the individual Board members in their official capacities are
DISMISSED without prejudice Plaintiff may proceed against Defend@voard of Trustees of
lllinois State University, an Agency of the State of lllinois, on Countsrd &/. Defendants
Robert Churney, Robert Dobski, Rocco Donahue, Julie Annette Jones, Mary Ann Louderback,
John Rauschenberger, Sharon Rossmark, and Sgralarfare DISMISSEDrom this case

CONCLUSION

For the reasons stated aboWefendantsMotion to Dismiss is GRANTED IN PAR&nd
DENIED IN PART.Plaintiff may proceed on Count | against Sutton in his individual and official
capacities, on Count Il against the Board, and on Counts Il and IV agaiBstateeonly.Counts

[l and IV against the Board members are dismissed without prejiRiateertChurney, Robert
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Dobski, Rocco Donahue, Julie Annette Jones, Mary Ann Louderback, John Rauschenberger,
Sharon Rossmark, and Sarah Aguilar, Student Trustees, inthhaal capacitiesasmembers of

theBoard of Trustees of lllinois State University, arkSBIISSEDfrom this case

Entered this 20 day of February, 20109.

s/ James E. Shadid
James EShadid
ChiefUnited States District Judge
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