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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION
GREGORY A. SWITZER,
Plaintiff,
Case No. 1:18v-1421

V.

THE VILLAGE OF GLASFORD,
ILLINOIS, & ANDREW BURGESS,

e N e

Defendants.

ORDER AND OPINION

Now before the Court is Defendants’ Combined Motion to Dismiss Plaintiffisded
Complaint. Doc. 13. Plaintiff filed amely Response to that Motion. Doc. 15. For the reasons
that follow, Defendants’ Motion is GRNTED IN PART and DENIED IN PART.

BACKGROUND

Plaintiff, Gregory A. Switzer, is a resident of the Village of Glagféteoria County,
lllinois. Defendant Andrew Burgess (“Burgess”), a police officer employed by Defendan
Village of Glasford, lllinois (“Glaford”). Glasford owns, operates, maintains, and otherwise
controls the Glasford Police Department. Doc. 11, p. 2.

On September 30, 2015, Burgess arrested Plaintiff in Peoria County for drivinghander t
influence of alcohol. Plaintif€laimsBurgess wasarrying out a policy and practice of falsely
creating criminal charges because, at the time of the arrest, Baliggesllystated he was
“trying to make the charges go in such a direction.” Plaintiff was subsegbeoated, housed,
and incarcerated #te Peoria County Jail, although he bonded out within 24 hours after his

arrest According to Plaintiff, Burgess detained, arrested, and prosecuted Plaititdtitv
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probable cause or justification, and additionally swore to a false complaint aryl tiedsidied.
Doc. 11, pp. 2-4.

On January 19, 2016, the Circuit Court of Peoria County gratigeatiff’'s Motion to
Quash Evidence of Intoxicatidrecause it concluded Burgess lacked probable cause to arrest
Plaintiff. A Motion to Reconsider from the prosecution was denied on August 2, 2016.
Following an appeal by the State of lllinois, the Motion to Quash Evidence of latioxicOrder
was affirmedand on November 22, 201&petition for leave to appeal to the lllinois Supreme
Court was denied. On December 7, 2017, the case against Plaintiff was dismissethin Pe
County Circuit Court. Doc 10, pp. 1-2; Doc. 11, pP8ople of the State of lllim@v. Gregory A.
Switzer Case No. 15 DT 502 (January 19, 2026)d 2017 II. App. (3d) 160441U.

Plaintiff filed his original Complaint in this Court on November 21, 2018, raising various
claims stemming from his arrest and detent@aoc. 1. On February 4, 2019, this Court granted
Plaintiff leave to file an amended complaint with regard to alleging a pképeell claim
against GlasfordDoc. 10. Plaintiff filed a timely Amended Complaint on February 25, 2019.
Doc. 11.

Plaintiffs Amended Complaint is a fiveount civil action for damages relating to his
alleged wrongful prosecution at the hands of the Glasford Police Departmenticaihgci
Plaintiff alleges “malicious prosecution” claims against Burgess undeigi&88and lllinois
Law (Counts | and lll, respectively)espondeat superidmalicious prosecution” claims against
Glasford under both §19&®d lllinois law (Counts Il and IV, respectively); and an lllinois law
indemnification claim against Glasford (Count V). Doc. 10, p. 2.

On April 1, 2019, Defendants Glasford and Burgess filed a Combined Motion to Dismiss

Plaintiffs Amended Complaint (Doc. 13), to which Plaintiff responded on April 29, 2019. Doc.



15. In their Motion, Defendants request dismissal of Plaintiff's federal levws (Counts | and
II) pursuant to Fed. R. Civ. R2(b)(6), and dismissal of Plaintiff's state law claims (Counts lIl,
IV, and V) pursuant to Fed. R. Civ. P. 12(b)(1). Doc. 13, p. 1. The outcome of their Motion turns
on whether Plaintiff was ever seizlg Defendants for Fourth Amendment purposies date
such seizure ended, and when the statute of limitations thus began to run. This Ordsr follow
LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) challenges whether a complaint
sufficiently states a claim upon which relief may be grangsFed. R. Civ. P. 12(b)(6). The
Court accepts welpleaded allegations in a complaint as true and draws all permissible
inferences in favor of the plaintif6ee Bible v. United Student Aid Funds,,Iii®9 F.3d 633,
639 (7th Cir. 2015). To survive a motion to dismiss, the complaint must describe the claim in
sufficient detail to put defendants on notice as to the nature of the claim anegsdrakit must
plausibly suggest that the plaintiff has ghti to relief.Bell Atlantic Corporation v. Twomhly
550 U.S. 544, 555 (2007). A complaint need not allege specific facts, but it may not rest entirely
on conclusory statements or empty recitations of the elements of the cacsennSae
Ashcroft v. Igbal556 U.S. 662, 678 (2009). The allegations “must be enough to raise a right to
relief above the speculative level.ivombly 550 U.S. at 555.

DISCUSSION

Defendants have moved to dismiss Plaintiffs Amended Complaint on three grdunds: (
Plaintiff was never seized as contemplated by the Fourth Amendmentd@}ise alleged
Fourth Amendment seizure in Count | either did not occur or occurred outsistatilte of
limitations, theMonell claim is not actionable; and (8)is Court should relinquish jurisdiction

over the remaining state law claimms the basis that the federal claims should be dismissed



Defendants request dismissal of Plaintiff's fedéal claims (Counts | and Il) pursuant to
Federal Rule of Civil Procedure 12(b)(6), and dismissal of Plaintiff's Eatelaims (Counts
I, IV, and V) pursuant to Fed. R. Civ. P2(b)(1).Doc. 13, pp. 1, 11-12. The Court will
examine each argument irriu

1. COUNT I—MALICIOUS PROSECUTION (federal claim against Burgess)

Count | of Plaintif’'s Amended Complaint asserts a federal malicious prissgtclaim
against Burgess, alleging Plaintiff's arrest and prosecution were withahdlge cause or
justification. Doc. 11, p. 3. Defendants request dismissal of Count | on the grounds Plaintiff was
never seized as contemplated by the Fourth Amendmedthus has no Fourth Amendment
claim for unlawful detentionDoc. 13, p. 2Defendantsargue, firstPlaintiff was never actually
seized becaudas pretrial release restrictions were not an onerous restriction on trael nor
significant restriction on liberty, and second, assuranggiendoPlaintiff was seized, his seizure
ended (and the statute of limitations began to run) on October 1, 2015, making Plalatiffs c
time-barred.Defendants additionally assert, to the extent Count | is a false arrest ttiai
statute of limitations has expired. In his Response, Plaintiff stated he asseding &alse
arrest claim, so the Court need not address the argument.

The Supreme Court has held that pretrial detention without probable cause is actionable
under 81983 as a violation of the Fourth Amendmidiithell v. City of Elgin 912 F.3d 1012,

1013 (7th Cir. 2019) (citiniylanuel v. City of Joliet (“Manud”) , 137 S. Ct. 911, 920 (2017));
42 U.S.C. 81983. However, the Court left open the question of when the claim alctrues.

AlthoughManuel v. City of Joliet (“Manuel 11") 903 F.3d 667 (7th Cir. 2018)etermined that a

I As this Court previouslyioted, there is no such thing as a 81983 “malicious prosecution” clains icirthiit; such
a claim may only arise under the Fourth Amendment as a detention uriedgpoprobable causBoc. 10, p. 3;
see Manuel v. City of Joliet, 1903 F.3d 667, 670 (7th Cir. 2018)J&nuel II).



claim for unlawful pretrial detention under the Fourth Amendment accrues whertehéaie

ends, the Seventh Circuit declined to decide whether a plaintiff's pretaaseson bond

constitutes a prolonged seizure within the meaning of the Fourth Amendment. That ig thie cor
the case at hand. On June 20, 2019, the Supreme Court held that the statute of limitations for a
fabricatedevidence claim does not begin to run until the criminal proceedings against the
defendant (i.e., the 81983 plaintiff) have terminated in his f&ee.McDonough ¥mith 139

S. Ct. 2149 (June 20, 2019).

A. Plaintiff was seized for Fourth Amendment purposes pursuant to th&endenhall
standard

Initially, Defendants assert Plaintiff was never seized as contemplated Bgtith
Amendment because his pretrial release restrictions were not an ostoigiaon on travel, nor
a significant restriction on liberty. Plaintiff's pretrial release ¢tods are provided as follows:
Plaintiff must (1) appear for future hearings; (2) submit to the orders anelsprotthe court; (3)
not depart the state without leave; (4) give written notice of any chdmgkle@ss; and (5) not
violate any criminal states. Ex. 1. Defendants further argue Plaintiff was never actually housed
or incarcerated, but rather, he was arrested “at such a late time that Plaimtdf drdve to the
jail until the early morning hours of the next day].] Plaintiff was simplykedoand released on
October 1, 2015.” Doc. 13, pp. 2-4.

The “Fourth Amendment’s requirement that searches and seizures be founded upon an
objective justification, governs all seizures of the personited States v. Mendenhadl46 U.S.
544, 551 (1980). Most importantly, this includes “seizures that involve only a brief datenti
short of traditional arrest,” as is the case hietg(citing Davis v. Mississippi394 U.S. 721
(1969)). Obviously, not every interaction between citizens and the police éfgaizures of

persons.ld., at 552 (quotingerry v. Ohig 392 U.S. 1, 16-19 (1968)). A court may conclude a



seizure occurred “[o]nly when the officer, by means of physical force or shawtrwfray, has
in some way restrained the liberty of a citized.”In sum, an actionable Fourth Amendment
seizure exists if, when viewed in light of the totality of the circumstariaegasonable person
would have believed that he was not free to leake,’at 554.

Here, theotality of thecircumstances indicatthat a seizure did, in fact, occur. While
Defendants focus on the travel restrictions stipulation, it is not the only factGotire
considers. Plaintiff was pulled over, arrested, physically placed into a paficgken to Peoria
County Jail, required to bond out of jail, and also had travel restrictions placed upon him. Doc.
15, p. 2. Under th®endenhalistandard, Plaintiff surely did not feel he was free to leave the
backseat of a police vehietdet alone leave the jail where law enforcement was currently
booking him for a crime-even if hedid understand that he could request permission to leave the
state while on pretrial release. Defendants’ specific emphasis on “oneraigdsxsictions” as
the threshold for a seizure overlooks the fact of his initial detention. Moreover, the Court
assesses the entirely of the restrictive situation, not just the pretrial rete@tedstrictions. A
plaintiff's liberty may certainly be restrained in other ways, as it wes Bee United States v.
Mendenhall 446 U.S. 544 (1980).

Additionally, Defendants seem to incorrectly equate a seizure with spending time in jail.
The Supreme Court has previously offered examples of circumstances thiaindicate a
seizure without physical incarceration. Such examples include, but are nedltmitthe
threatening presence of several officers, the display of a weapon by &n, sibime physical
touching of the person of the citizen, or the use of language or tone of voice indicdting tha

compliance with the offiaés request might be compelledMendenhall 446 U.S. at 5545ee



Terry, 392 U.S. at 19. Since the Supreme Court has not specified that a Fourth Amendment
seizure must physically incarcerate the seized individual, Defendants’ emgjisnunpersuasive.

Accordingly, because Plaintiff's liberty was restrained when heallegedlyarrested
without cause, and because he reasonably believed that he was not free to leawe didei
occur on the evening of September 20, 2015.

B. Plaintiff's pretrial release on bond consitutes an ongoing seizure, and thus
Plaintiff's statute of limitations did not begin to run until his seizure ended on
December 7, 2017
Next, Defendants argue that any recognizable seizure must be limited in drsecpe

to any actual detention that did occur. From Defendants’ perspective, Piohtiidt remain

seized within two years of the date of the filing of his original Complaint, arsdhiisiclaims fall
outside the statute of limitationBlaintiff was arrested late in the evening of September 30,

2015, released on bond on October 1, 2015, and filed his original Complaint more than two years
later on November 21, 2018. Doc. 1; Ex. 1 anBetause a seizure did occur as alleged in

Count I,the questionn this casdecomes whethe statute of limitationkegins to run—either

upon Plaintiff’s pretrial release on October 1, 2015, or when the charges were etisomss

December 7,@17.

I. Continuing Seizures

It is true that the concept of a “continuing seizure” has been previouslecefgcthe
Seventh CircuitWilkins v. May 872 F.2d 190, 194 (7th Cir. 1989). However, several “sister
circuits” have adopted the minority approach that “pretrial release might beusmhat a
‘seizure’ for Fourth Amendment purposes if the conditions of that release impoiie i
restrictions on liberty.Mitchell v. City of Elgin 912 F.3d 1012, 1016 (7th Cir. 2019). Such

significant restrictons have been broadly defined. For example, the Colstans v. Ball 168



F.3d 856, 861 (5th Cir. 1999), held that a seizure occurred where the plaintiff had to “obtain
permission before leaving the state, report regularly to pretrial ssnsign a personal
recognizance bond, and provide federal officers with financial and identifyioigriafion.”
Evans 168 F.3d at 861. Moreover, the Second and Third Circuits have characterized “the
obligation to appear in court, standing alone,” as an actionabtenangeizure.’Mitchell, 912
F.3d at 1016See Black v. Montgomery Coun®g5 F.3d 358, 366-67 (3d Cir. 2016)artz v.
Insogna 704 F.3d 105, 112 (2d Cir. 2013). Understanding this position is the minority, there is
still “out-of-circuit support for the proposition that the concept of ‘seizure’ under the Fourth
Amendment extends beyond physical detentidfitthell, 912 F.3d at 1016.
Moreover, the Supreme Court has previously advised that “the common law may aid
contemporary inquiry into the meaning of the Amendment’s term ‘seizukbaright v. Oliver
510 U.S. 266, 277 (19949¢ee California v. Hodari D499 U.S. 621, 626 (1991). “At common
law, an arrested person’s seizure was deemed to continue even after releasediadm off
custody.”Albright, 510 U.S. at 277-78. Since the purpose of a comliawrarrest was “only to
compel an appearance in courhat purpose is “equally answered, whether the sheriff detains
[the suspect’s] person, or takes...baltl”, at 278. Thus, the common law regards the difference
between “pretrial incarceration and other ways to secure a defendant’'s endaate as a
distinction between methods of retaining control over a defendant’s person, not orenbetwe
seizure and its oppositdd. As theAlbright Court acknowledged,
A defendant incarcerated until trial no doubt suffers greater burdens. Thegrditfe
however, shad not lead to the conclusion that a defendant released pretrial is not still
‘seized’ in the constitutionally relevant sense. Such a defendant is scardetytgt he
remains apprehended, arrested in his movements, indeed ‘seized’ for trial, soHeng as

bound to appear in court and answer the state’s charges.

Id., at 279.



Here, in order to preveatlegedpolice misconduct from escaping Fourth Amendment
oversight, it is appropriate to find that Plaintiff's pretrial release on borldgsified @ a
significant restriction on liberty. Accordingly, pretrial release on bonukisided in the
definition of a Fourth Amendment seizure.

il. The McDonough Standard

In June 2019, the Supreme Court faced a similar predicamigltDonough v. Smith
139 S. Ct. 2149 (June 20, 2019), which is dispositive to the issue presentetirhéae to how
Burgess allegedly falsely swore in a complaint and falsely testified, thed#nt inMcDonough
fabricated evidence and presented fabricated testimony. The Couttidietlde statute of
limitations for a fabricate@vidence claim, and ultimately forg4983 plaintiff, does not begin to
run until the criminal proceedings against the defendant have terminated in his favor.
McDonough 139 S. Ctat2155.

This favorable termination requirement “applies whenever ‘a judgment in datoe
plaintiff would necessarily imply’ that his prior conviction or sentenceimaalid.” Id., at 2157
(citing Heck v. Humphreyb12 U.S. 477, 487 (1994)). “The soundness of this conclision
reinforced by the consequences” that would otherwise follow, such as imposickjrag‘ti
limitations clock on criminal defendants as soon as they become aware thaitéabenidence
has been used against themd.; at 2158.

In sum, under th¥icDomoughstandard, the statute of limitations fo B983plaintiff
begins to run “when the criminal proceedings against him are terminated avdnis fd., at
2161. For McDonough, that meant when he was acquitted at the end of his second trial; for
Plaintiff, that means when his charges were dismissed on December 7, 2017. Apyelyimag-t

year statute of limitations to the accrual date of December 7, 2017, Plaingiffipl@int is



timely so far as it was brought before December 7, 2019. Plaintiff's clahmensforetimely as
his original Complaint was filed on November 21, 2018.

Here, for theaforementionedeasons, Plaintiff'gretrial release on bond can be slfsd
as a significant restriction on liberty graince the Supreme Court has now provided favorable
authority,is thus included in the definition of a Fourth Amendment seizZAceordingly,
Defendants’ Motion to Dismiss with respect to Count | is DENIED

2. COUNT Il —Monéll Claim (federal claim against Glasford)

Count Il asserts Blonell claim against Glasford, alleging the Village of Glasford had a
policy and practice of committing the aforementioned violations. Doc. 11, p. 4. Defendant
request dismissalf Count Il on the grounds that, since the Fourth Amendment seizure in Count
| either did not occur or occurred outside the statute of limitations/dmell claim is not
actionable. Defendants clairaintiff failed to allege sufficient facts to artictéaa claim
pursuant taMonell v. Department of Social Servicd86 U.S. 658 (1978), and th@abunt Il is an
implausible “epitome of threadbare recital of the elements.” Doc. 13, p. 12.

“Under Monell, a local government entity is liable for damages only if a plaintiff can
show that the alleged constitutional violation occurred as a result of amlgbfadicy, custom, or
practice.”Clemons v. Dart168 F. Supp. 3d 1060, 1072 (N.D. Ill. 2016) (citmgnell, 436 U.S.
at 694).Monelltherefore “requires a plaintiff suing a municipality or comparable entity to
demonstrate that the entity’s officiablcy, widespread custom, or action by an official with
policy-making authority was the ‘moving force’ behind his constitutional irijubyxon v.

County of Cook819 F.3d 343, 348 (7th Cir. 2016).
Here, Plaintiff fails to sufficiently demonstrate an oiffl policy, widespread custom, or

action by a policynaker to allege Monell claim. Plaintiff's Amended Complaint alleges

10



Burgess “was carrying out Village policy and practice of falsely creatingral charges, such

as driving under the influence of alcohol, when there existed no evidence to support such
charge.” Doc. 11, p. 4. He attempts to support this allegation by providing that, “in making th
arrest, [Burgess] stated he was trying to make the charges go ‘in suchiarditdct (citing

2017 Il. App. (3)160441Y at p.4). However, Plaintiff does not establish a policy or custom by
the Village of Glasford, nor does he establish Burgem official with policy-making

authority.” Dixon, 819 F.3d at 348. Plaintiff provides this isolated incident as the sole basis for
his Monell claim, but “considerably more proof than the single incident will be necessary i
every case to establish both the requisite fault on the part of the municipalitiijeasalisal
connection between the ‘policy’ and the constitutional deprivatioklahoma City v. Tuttle

471 U.S. 808, 824 (1985).

Accordingly, since Plaintiff's Complaint does not contain sufficient facllegations
suggesting a policy or practice was responsible for the alleged constitwii@ation,
Defendants’ Motion to Dismiss Countid GRANTED.

3. COUNTSII, IV, and V (state law claims)

Counts I, IV, and V assert state law claims for malicious prosecut@nstgBurgess, a
respondeat superiaclaim against Glasford, arhindemnification clan against Glasford,
respectively. Doc. 11, p. 5-6. Defendants move to dismiss Counts Ill, IV, and V on the basis
that, since the federal claims (Counts | and 1) should be dismissed, the I@nud decline to
exercise supplemental jurisdiction and temaining state law claims should be dismissed. Doc.
13, p. 12. Since the Cousgtinclined todismiss only Count I, Defendants’ argument for the
remainingclaims is moot.

Accordingly, Defendants’ Motion to Dismiss Counts llI, 1V, ands\DENIED.

11



CONCLUSION
For the reasons stated herein, Defend@bined Motion to Dismiss (Doc. 1i3)

GRANTED as to Count Il and DENIED with respect to the remaining claims.

Entered orthis 22nd day of July, 2019.

s/ James E. Shadid
James E. Shadid
United States District Judge
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