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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OFILLINOIS
MICHAEL W. CORAN,
Plaintiff,

V. Case N0o19-cv-1115JESJEH

Nl N N N N N N

GINO DEVELOPMENT, INC,
a California corporation, and MENARD )
INC., a Wisconsin corporation,
Individually and d/b/&MENARDS, and
HANGZHOU UNI-HOSEN
ELECTROMECHANICAL TOOLS
CO., LTD,,

R ) N N N N N N

Defendans.

ORDERAND OPINION

Now before the Cours Defendant Gino anBefendantMenard’s Joint Motion (Doc. 27)
to Dismiss Plaintiff has filed a Response (Doc. 28) and this matter is ripe for dispositioineFor
reasons set forth below, Defendants’ Joint Motion (Doc. 2DENIED as to Plaintiff’s strict
liability claims and neglgence claims an@RANTED as tdPlaintiff's warranty claimsPlaintiff
may file an amended complaint curing the deficiencies identified in his waddainn against
Menards within 14 days of this Order.

BACKGROUND?

Plaintiff initially filed this action aginst Defendants Gino Development, Inc. (“*Gino”)
and Menard, Inc. (“Menards”) on February 13, 2019 in the Circuit Court of McLean County,
lllinois. Doc. 1-1;seealso Coran v. Gino Development, Indo 2019-L-18 (McLean Cnty. Cir.

Ct. Feb. 3, 2019). On April 3, 2019, Defendants removed the acttbae tdnited States District

I The following factual background is limited to the issues raised in Dafgsidnstant Motion to Dismiss. For a
more through recitation of the facts, see the Court’s prior Obuer. 21.
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Court for the Central District of lllinois under 28 U.S.C. § 1441 based on the diversestiiiz
of the partiesDoc. 1; 28 U.S.C. § 133Zhe original complaint asserted six causes of action
against Defendant€ount 1 alleged negligence against Gino; Count 2 alleged strict liability
against Gino; Count 3 alleged a breach of implied UCC warranty against Gino; Couged alle
negligence agast MenardsCount 5 alleged strict liability against Mards; and Count 6
allegeda breach of implied UCC warranty against MenaB#s generall{poc. 1-1. Following
removal to this District Court, the named Defendamitered their appearancesrtified the
manufacturer of the allegedly defective product, and moved to dismiss PkicoifiplaintSee
Doc. 12 (affidavit certifying manufacturerpocs. 13, 14 (Motions to iBmiss)

In ruling on the Mbtions toDismiss the Court denied dismissal tbie strict liability
claims againsMenards and Gino under the lllinois Distributor Statute because the manufacturer,
Hangzhou, had not ybeen servedoc. 21, at 9. The Court also denied dismissal of the strict
liability claimsunder Rule 12(b)(6after finding that Plaintiff sufficiently allegeshch element
of strict liability claim Id. at15—-16.With respect to the negligence claims against Gino and
Menards, the Court hellaintiff failed toallege an essential element of a nggtice claim—
thatGino or Menards knew or should have known of any alleged unsafe condition relating to the
hole saw. Thus, the Court granted Defenglavibtion with respect to the negligence claims, but
granted Plaintiff leave to repledite negligence cims if he had a good faith basis for doing so.
Id. at 12—13Finally, the Court granted Defendants’ Motion to Dismiss with respect to the
warranty claims because Plain@fleged in only a conclusory fashiorattbefendants sold
goodsthat were not merchantable at the time of sale and failed to &kkegave notice to
Defendantsld. at17-18.Plaintiff wasalso granted leave to amewith respect to his warranty

claims.



Plaintiff filed his Second Amended Complaint on August 19, 2019. Defendant Hangzhou
remains unserved, and the time for service has yet to eSgieEed. R. Civ. P. 12{&L)(A)(ii).
Defendants Gino and Menards have filed a Joint Motion (Doc. 27) to Dismiss, and Fiamtiff
filed a Response (Doc. 28). This Order follows.

LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) challenges whether a complaint
sufficiently states a claim upon which relief mag/ grantedSeeFed. R. Civ. P. 12(b)(6). The
Court accepts wejpleaded allegations in a complaint as true and draws all permissible
inferences in favor of the plaintif6ee Bible v. United Student Aid Funds, |89 F.3d 633, 639
(7th Cir. 2015). Towrvive a motion to dismiss, the complaint must describe the claim in
sufficient detail to put defendants on notice as to the nature of the claim ane#sarabkit must
plausibly suggest that the plaintiff has a right to reBefll Atlantic Corporatio v. Twombly550
U.S. 544, 555 (2007). A complaint need not allege specific facts, but it may not resy emtir
conclusory statements or empty recitations of the elements of the causerofSext Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009). The allegations “must be enough to raise a right to relief above
the speculative level Twombly 550 U.S. at 555.

DISCUSSION
1. Motion to Dismiss by Defendants Gino and Menards

Defendant$sino and Menardsaise three issues the instant Motion to Dismis®oc.

27. The Court will first address Defendarggjument thaPlaintiff’s strict liability claims should
be dismissed because Defendants have complied with the requirementslioidtse Il

Distributor’s statute, 735 ILCS 5/2-62I4. at 2.



a. Thelllinois Distributor Statute

Plaintiff's SecondAmendedComplaint includes claims of strict liability against
Hangzhouthe manufacturer of the hole saino, the distributor, and Menards, tregailer.In
lllinois, 735 ILCS 5/2-621 governs the liabiliof nonmanufactures in strict liability actionk
the Court’s prior Order, gtated:

Gino and Menards are emgitl to dismissal of the strict liability claims against them

onceHangzhou “ha[s] or [is] required to haaaswerear otherwise pleadedId.

And under Rule 1@)(1)(A) of the Federal Rules of Civil Proceduangzhou’s

duty to answer or otherwise plead to Plaintiff’'s Amended Complaint isteghy

Plaintiff serving Hangzhou or by Hangzhou waiving servigeeFed. R. Civ. P.

12(a)(1)(A)(i)(defendant required to answer within 21 days after beemgedvith

summons and complaint) and (fforeign defendant required to answer within 90

days afterequest fomwaiver of service septThus, untiHangzhouhas ben served

or waives service, dismissal thfe strict liability claims againgkino and Menards

under the lllinois Distributor Statute is prematuf@and when Hangzhou is served

Defendants Gino and Menards ntayew their request for dismissal of ttect

liability claims against them
Doc. 21, at 8-9In their instant Motion, Defendants reiterate the same argument raised and
rejected previous)yand assert thenexecutedequest for waiver of serviddaintiff sent to
Hangzlou is sufficient for dismissal under the lllinois Distributor’s statute. Doc.t2Z, Tdis
portion of Defendants’ Motion is summarily denied for the same reasons set forttCauitiis
prior Order,supra

b. Defendants’ Motion to Dismiss for Failure to State a Claim

Defendants also move to dismiss PlaintiiscondAmended Complaint for failure to

state a claim under Federal Rule of CRibcedurd2(b)(6) In their Motion, Defendants argue

that Plaintiff fails to state a claim with respect to the negtigamd implied warrantglaims.See

generallyDoc. 27.



i. Negligence
In hisSecondAmended Complaint, Plaintiff alleges that Gjimas the distributor, and
Menards, as the retailer,
knew or in the exercise of ordinary care should have known that the "TOOL SHOP
10 PC. HOLE SAW SET" was in an unsafe condition in one of more of the
following ways:
a. Said hole saw set contained a hole saw of insufficient strength, durability,
dimensions ath material to prevent it from spinning after the drill used with
the hole saw was disengaged,;
b. Said hole saw set contained a hole saw of insufficient strength, durability,
dimensions and material to prevent it from deforming during proper use;
c. Said hole saw set contained a hole saw for which Rockwell hardness testing
was not properly performed,;
d. Said hole saw set contained a hole saw of insufficient Rockwell hardness to
prevent it from deforming during proper use;
e. Said hole saw set contained no writterrniag of the risk of deformity of
the hole saw and the danger posed thereby;
f. Said hole saw set contained no written warning of the risk of the hole saw
spinning after the drill was disengaged, and the danger posed thereby
Doc. 23, at 2-3, 8-9. DefendaiassserPlaintiff fails to adequately allege a negligence claim
against themDoc. 27 at 3-4. Specifically, Defendants argidaintiff’s conclusoryallegation
that Gino or Menards knew or should have known of the alleged unsafe conditions of the hole
sawis insufficient tostate a negligence claim
In the Court’s prior Order, it dismissed the negligence claims be&aisiff failed
entirely to allge Defendarst Gino or Menards knew or should have known of any alleged unsafe
condition relating to the hole saw. Doc. 21, at 12—-13 (cBirapbey v. Enter. Leasing Co. of
Chicagq 404 1ll. App. 3d 420, 430 (1st Dist. 201(O)N]ot only must plaintiff pove that the
product was not reasonably safe, but also that the defendant knew, or in the exerdis@yf or
care should have known, of that unsafe condition.”)). In his Second Amended Complaint,
however, Plaintifhas alleged that Defendants “knew othe exercise of ordinary care should

have known” about the hole saw’s alleged defects. And conditions of a person’s Ineirej—



knowledge—may be alleged generally. Fed. R. Civ.®. 86r the purposes of a motion to
dismiss, Plaintiff hasufficiently pleaded a negligence claim against Menards and Gino
Defendants’ Motion to Dismigfie negligence claims is therefore denied.

ii. Implied Warranty

Plaintiff alleges in hiSecondAmended Complaint th&efendants breached an implied
warranty unér the Uniform Commercial Cod8ee, e.gDoc. 23, at 6—7Specifically,Plaintiff
allegesDefendantsmpliedly warrantied that the hole saw was of merchantable quality under the
UCC, and breached the implied warrabgcause the saw wast of merchantde quality.
Further, Plaintiff alleges he “gave notice of the defective condition ohtble faw] to
[Defendants] after the Plaintiff was injured as aforesdd.at 7.

Defendantsargue that the above allegations are insufficient to establish an ir@i€d
warranty claim becaud@laintiff fails to allegehow thehole saw was not of merchantable
quality. Doc. 27, at 4-5. AdditionallyDefendants argue that Plaintiftenclusory degation that
he gave notice to Defendants of the alleged defect is insufficipigad the notice element of a
breach of implied warranty claim. Defendants also aRjamtiff failed to allege priiy of
contract with any Defendarit. at 5.

To statea claim under lllinois law fobreach of an implied warranty of merchantability,
“a plaintiff must allege that ‘(1) the defendant sold goods that were not metdbattthe time
of sale; (2) the plaintiff suffered damages as a result of the defectds;cand (3) the plaintiff
gave the defendant notice of the defecE€e, e.g.CHS Acquisition Corp. v. Watson Coatings,
Inc., No. 17€V-4993, 2018 WL 3970137, at *7 (N.D. Ill. Aug. 20, 2018) (quotajdwin V.

Star Sci., InG.78 F. Supp. 3d 724, 741 (N.D. Ill. 201.39n order for goods to be merchantable,

they must beinter alia, fit for the ordinary purposes for which they are used. 810 ILCS 5/2-314;



Baldwin, 78 F. Supp. 3d at 741. In lllinois, “a plaintiff seeking to recover economic loss cannot
maintain a claim for breach of implied warranty under the U.C.C. unless he or isipeivsty of
contract with the defendantri re Rust-Oleum Restore Mktg., Sales Practices & Prod. Liab.
Litig., 155 F. Supp. 3d 772, 806 (N.D. Ill. 2016).

The Courtwill first address the privity of contract requiremeét.buyer and seller stand
in privity if they are in adjoining links of the distribution chain. Thus, an end customer ... who
buys from a retailer is not in privity with a manufacturém.te RustOleum Restore Mktg., Sales
Practices & Prod. Liab. Litig.155 F. Supp. 3dt806.Here, Plaintiffalleges he purchased the
hole saw from a Menards store in Normal, lllinois. Doc. 23, at 8. He has thus es@liplis/ity
of contract with respect to his warranty claim against Men&towever, because Plaintiff did
not purchase the hole saw from Gino or Hangzhou, he cannot succeeavarr&igy claims
against these two Defendadt&ccordirgly, Defendants’ Motion to Dismiss is granted with
respect to the warranty claims agaiGato.

Second, the Court addresses merchantability. In the Court’s prior @iddd that
Plaintiff alleged in only a conclusory fashite first element of a claim fdareach of an implied
warranty of merchantability.e.,that Defendantsold goods that were not merchantable at the
time of saleBecause anclusory allegationthat merely recite the elements of a cause of action
are insufficientthe Court found that Plaintiff failed to establish the first element of his warranty
claim. SeeBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)A ] plaintiff’s obligation to
provide the ‘groundsidf his*entitle[ment] to reliefrequires more than labels and conclusions,

and a formulaic recitation of the elements of a cause of action willaiy. However, the Court

2 Although Plaintiffcannot succeed on his warranty claim against HangtheCourtdoes not address aule on
any ofPlaintiff’s claims against Hangzhou in this Order, as Hangzhou hagnbéen servednd has therefore not
had an opportunity tanswer or file a Rule 1&otion.



also granted Plaintiff leave to amend this clanadd additionaiactualallegationghat would
suffice to establishfor the purposes of a motion to dismiss, that the hole saw was not of
merchantable qualityr fit for the odinary purposes for which it is used. Doc. 21, at 17. In his
Second Amended Complaint, Plain@ifids that the hole saw was not merchantable because:
a. Said hole saw set contained a hole saw of insufficient strength, durability,
dimensions and material to prevent it from spinning after the drill used with
the hole saw was disengaged,;
b. Said hole saw set contained a hole saw of insufficient strength, ldyrabi
dimensions and material to prevent it from deforming during proper use;
c. Said hole saw set contained a hole saw for which Rockwell hardness testing
was not properly performed,;
d. Said hole saw set contained a hole saw of insufficient Rockwell hartdness
prevent it from deforming during proper use;
e. Said hole saw set contained no written warning of the risk of deformity of
the hole saw and the danger posed thereby;
f. Said hole saw set contained no written warning of the risk of the hole saw
spinning after the drill was disengaged, and the danger posed thereby.
Doc. 23 at 2-3, 7.Given the additional factual allegations set forth in Plaintiff's Second
Amended Complaint, the Court fintigat plaintiff has sufficiently alleged the merchantability
element of his warranty claim against Menards.

Third, the Court will address notice. The Court previotmiynd that Plaintiff failed to
allegehegave Defendantsotice of the defecDoc. 21, at 18. In his Second Amended
Complaint Plaintiff adds that he “gave notice of the defective condition of the [hole saw] to
[Defendants] after the Plaintiff was injuifdd Doc. 23, at 7.Yet that allegations a legal
conclusion completely devoid of factual supp8ete, e.gBaldwin v. Star Sci., Inc78 F. Supp.
3d 724, 741-42 (N.D. lll. 20158} Plaintiff cannot simply allege th&ie provided notice; again,
this is a legal conclusion that the court does not credit for the purposes of resoltigratm

dismiss”). The threadbare allegation that Pldirprovided notice to Defendants, without any

details as to themanneydate orcontents of the purported notice, is insufficient to put Defendants



on noticeas to an essential elementR¥&intiff's warranty claimSeeTwombly 550 U.Sat555.
Having already provided Plaintiff a previous opportunity to cure the defgtttdis warranty
claims, the Court is reluctant &dlow another round of amended pleadings. Howaf/@aintiff
believes he can plausibly allege a warranty claim against Mehgpleadingdetails as to the
manner, datand/or contents of the purported notittee Court will allow him one final
opportunity to do so within 14 days of this Order.
CONCLUSION

For the reasons set forth alepRefendants’ Joint Motion (Doc. 27) BRENIED as to
Plaintiff’s strict liability claims and negligence claims and GRANTED as to Plgsarranty
claims.Plaintiff may file an amended complaint curinige deficiencies identified in his warranty

claim against Menards within 14 days of thigl€r.

Signed on this 8th day of November, 2019.

s/ James E. Shadid
James E. Shadid
United States District Judge




