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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

LEONARD M. TINSLEY,
Plaintiff,
V. Case N019-cv-1344JESJEH

CONSUMER ADJUSTMET COMPANY,
INC., d/b/aCACi,

N N N N N N N N N

Defendant

ORDERAND OPINION

Now before the Cours Defendant’s Motion (Doc.)o Dismiss for Failure to State a
Claim and Memorandum (Doc. 8) in Support, to wHtaintiff has filed a Response (Do@)1
For the reasons set forth below, Defendant’s Motion (Dpis. DENIED.

BACKGROUND

The followingfacts are taken from Plaintiff’s Complaint, which the Court accepts as true
for the purposes of a motion to dismiBgble v. United Student Aid Funds, Inc., 799 F.3d 633,
639 (7th Cir. 2015)0On October 10, 209, Plaintiff Tinsleychecked his credit report and learned
that an dligation purportedly owed to UnityPoiktealth Protor Hospitalwasplaced for
collection with CAG. After seeing the debt on his credit report, Plainfiféoed Defendars’
welsite to obtain more information regardifgetdebtThe website contained a payment portal.
Doc. 1,at2-3. The portal listed three accounts inedilonsfor a total balance of $915.44t
the time Plaintiff accessed the portak thnityPoint Health Proctor Hospital debt was
unenforceabléecause the debt was incurtezl/ond the applicable statute ahitations in
lllinois. Plaintiff alleges the qrtal failed to provide any disclosures regarding the tiaeed

status of the debthat is cannot file a collection lawsuit to enforce the collection efforts, or that
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making a partial paymenbn the debt would revivBefendarits ability to sue to collect the
balanceld. at 3.

Defendant attempted to catkepayment of the subject debt from Plaintiff by offering
options for a Payment Plahand “One Time PaymeritPlaintiff alleges the portal gave a false
impres$on that Defendant had chosen not to Blantiff rather than it being legallyarred from
doing soPlaintiff alleges Defendarst conduct described aboveolated the FaiDebt Collection
Practices Act, 15 U.S.C. 88 1692e, e(2)€1)0), andf. Id. at 4.Plaintiff attachedo her
Complaint copies of the relevant pages from DefengavtbsiteDoc. 1-2, at 2The webpage
under the heading”lans begins with the heaat “ View Payment Plahand lists the account
number ancturrent balancen the account. Belowhe website instructs:

You areabout to accept a payment plared&e verify the datg(and amount(s) and

click on the“ Accept button to confirm and accept the plan. You will have ancha

to make online payments and will be issued a confirmation number whenagkau m

the first payment.

Id. Below this text are fields listing the date and the amount due, with optioAsdept or
“ChangeDate(s)” I1d. Underthe “Account”’headingthe website containslimk titled “Explore
My Options.”ld. at 3.

L EGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) challenges whether a complaint
sufficiently states a claim upon which relief may be grarfieelFed. R. Civ. P. 12(b)(6). The
Court accepts welbleaded allegations in a complaint as true and draws all pdrlaiss
inferences in favor of the plaintiféee Bible, 799 F.3cat 639. To survive a motion to dismiss, the
complaint must describe the claim in sufficient detail to put defendants on retcéh@ nature

of the claim and its bases, and it must plaussblygest that the plaintiff has a right to rel@s|

Atlantic Corporation v. Twombly, 550 U.S. 544, 555 (2007). A complaint need not allege specific



facts, but it may not rest entirely on conclusory statements or empty recitatibesetérents
of the cause of actiosee Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). The allegations “must be
enough to raise a right to relief above the speculative Ielxbihbly, 550 U.S. at 555.

Under the Fair Debt Collection Practices Actledbt collector may not engage in any
conduct the natural consequence of which is to harass, oppress, or abuse any person in
connection with the collection of a debt. 15 U.S.C. § 1692d. Further,

A debt collector may not use any false, deceptive, or misleading representation or

mears in connection with the collection of any debt. Without limiting the general

application of the foregoing, the following conduct is a violation of this section . .

(2) The false representation-ofA) the character, amount, or legal status of any
debt. ...

15 U.S.C. 8§ 1692e. Finally, a debt collector may not use unfair or unconscionable means to
collect or attempt to collect a debt. 15 U.S.C. § 1692f.

Whether a communication from a debt collecsocanfusings generally aguestion of
fact. Evory v. RIM Acquisitions Funding L.L.C., 505 F.3d 769, 776 (7th Cir. 200¥Yhen ruling
on a motion to dismiss such a casalistrict courts should grant dismissal only when it is
“apparent from aeading of the letter that not even a significant fraction of the population would
be misled by it."”Zemeckis v. Global Credit & Collection Corp., 679 F.3d 632, 636 (7th Cir.
2012). Further, a dunning letter “may confuse even though it is not internally contradictory
because [u]sophisticated readers may require more explanation than do federal judges; what
seems pellucid to a judge, a legally sophisticated reader, may be opaque to someone whose
formal education ended after sixth grad#&tnson v. Revenue Mgmt. Corp., 169 F.3d 1057,
1060 (7th Cir. 1999). The Seventh Circuit has therefartgioned againgtistrict judges relying
on their intuitions to determine whether a particular communication is confiEsiony, 505

F.3d at 776.



DISCUSSION

In its Motion to Dismiss, Defendaargues Plaintiff fails to state a claim for violation of
the FDCPA becausgebt collectors have no duty to disclose the time-barred status of a debt and
the implications of making a partial payment when the debt colldo&s nothreaten legal
action Doc. 7 (Motion) Doc.8, at4 (Memorandum)Defendant notes Plaintiff does not allege
the portal mde any reference to lawsuis settlement of any debt. Moreover, Defendagues
that despite the references to payment pladschanging dates, the website only offered
Plaintiff the optionto pay the full amount of the debt. ThufhJad Plaintiff acceptethe
payment plan ... he would have made one payment that paid the entire debt in full. Doing so
could not havémpacted the statute of limitations becapaging a debt in full would have
alleviatedthe need, benefit, or even the possibilityaddwsuit? Id. at & Similarly, Defendant
argues Riintiff failed to “allege any language in DefendarRortal obligating Defendant to
disclose any applicable statute of limitatimnthe impact of paying the debtd.

In his Response, Plaintiff argues debt collectors must provide certain disclosaes
collecting on stée debtgegardless oivhetheritigation is threateneddoc. 10, at 5.These
disclosures include informing the debtor the law prohibits them from suing on the debt, and if
partial paymenbr a promise to pay is made, the debtor risks losing the absolute protection of the
statute of limiations. Plaintiff alleges these disclosures are required on payment posébsieb
including Defendans. Plaintiff claims Defendars “ offer of settlement and paymenitmns”
led Plaintiff (and would lead unsophisticated consumers) tceelelthe debt was legally
enforceableld. at 9.Finally, Plaintiff alleges Defendar# offering of payment options and plans
implied a legal obligation to pagnd the omission of the disclosurexdssed above made

Defendans communication deceptive and misleading on its fateat 10.



Because both parties rely hdswon two caes formthis Circuit's FDCPA precedenthe
Court will begin with a brief discussion of those cases.
McMahon

In McMahon, the Seventh Cirgt consideredwo related appealdiscussing the
circumstancesinder which a dunning letter for a time-barred debt could mislead an
unsophisticated consumer to believe the debt is enforceable in court in violation of tRA.FDC
McMahon v. LVNV Funding, LLC, 744 F.3d 1010, 1012 (7th Cir. 2014). In MeMahon case,
LVNV sent the plaintiff a dunning letter on a $éarold debt offering to settle the account &or
percentage of the total balance. The letter was silent about the age of the debt, tlzetletai
would have alerted either McMahon or his lawyer to the fact that he had arldcbdefense
under the statute of limitationdd. at 1013In Delgado, which the Seventh Circuit decided
together withMcMahon, the debt collectolikewise sent the plaintiff a dunning letter on a time
barred debt offering to settle the account for a percentage of the total bakuntkloMahon,
the dunning letter did not mention the debt was time-bakdedt 1014-15.

In McMahon, the district courtlismissed the action for want of jurisdictiafter denying
class certificatiorand finding the named plaintiff’s claims manotlight of the defendants’ offer
to settleln Delgado, the district court, relying on the Federal Trade Commission’s

recommendatiosy' denied the defendants’ motion to dismiss. In doing so, it held that, “for debts

1 The Seventh Circuit summarized the FTC'’s findings as follows:
If the collector has purchased the debt from the original creditor, we know from @th&Buch
buyers pay different amounts for debts depending on the age of the debt and the number of previous
attempts to collect it, in which case whether the debt is-tiaveed should be known. See FTC
Report 2013 at 21. The FTC's study found that “debt buyers paid on average 3.1 cents p#r dollar
debt for debts that were 3 to 6 years old and 2.2 cents per dollar of debt for debtset@atonEs
years old compared to 7.9 cents per dollar for debts less than 3 years old. Finally, debypaidyer
effectivdy nothing for accounts that were older than fifteen yeddsdt 23-24. Finally, if the
collector is a third party acting on behalf of a debt buyer, it should be alet tine relevant
information from the party on whose behalf it is acting.

McMahon v. LVNV Funding, LLC, 744 F.3d 1010, 1022 (7th Cir. 2014)
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that have ageldeyond the period of limitations, a dunning letter that contains no disclosure about
when the debt was incurred, the implications of that date for its enforceabilitheand t
consequences of making a payment on it, may mislead and deceive unsophisticated consumers.”
Id. at 1017As to Delgado specifically, thaistrict murt opined the offer to settle could lead an
unsophisticated consumer to be deceivedheieeving the offer of settlement implied a legally
enforceable obligation to pay the ddiot.at 1016.

On appeal, the Seventh Circuit affirmed the district court’s decisiDelgado and
reversed and remanded the district court’s decisidiciahon. In doing so, the Court
reasoned:

We do not hold that it is automatically improper for a debt collector to seek re
payment of timeébarred debts; some people might consider full debaganenta

moral obligation, even though the legal remedy for the debt has been extinguished.
But, as we held iPhillips, supra, if the debt collector uses language in its dunning
letter that would mislead an unsophisticated consumer into believing that the debt
is legally enforceable, regardless of whether the letter actually thredigausoin

(the requirement the Third and Eighth Circuits added to the mix), the collector has
violated the FDCPA. Because it is plausible that an unsophisticated consumer
would beleve a letter that offers to “settle” a debt implies that the debt is legally
enforceable, it was correct belgado to decline to dismiss the action at this stage,
and incorrect to dismiss the class allegatiorfdaviahon.

The proposition that a debt @mitor violates the FDCPA when it misleads an
unsophisticated consumer to believe a tlaered debt is legally enforceable,
regardless of whether litigation is threatened, is straightforward under the
statute Section 1692e(2)(A) specifically prohibitsetiialse representation of the
character or legal status of any debt. Whether a debt is legally enforceable is a
central fact about the character and legal status of that debt. A misrepresentat
about that fact thus violates the FDCPA. Matters may be weese if the debt
collector adds a threat of litigation, sEe U.S.C. § 1692e(5), but such a threat is
not a necessary element of a claim.

McMahon, 744 F.3dcat 1020. In sum, &écause neither debt collectayave a hint that the debts
that they were tryig to collect were vulnerable to an ironclad limitations deférifa n

unsophisticated consumer who read the dunning letter Delgado or McMahon received could have



been led to believe that her debt was legally enforcedbleat 1021. Te lettergherefae
misrepresented the legal status of the debts in violation of the FDCPA. Fimalyptirt noted
the offer of settlement in the lettenmakes things worse, not better, since a gullible consumer
who made a partial payment would inadvertently have reset the limitations period@snd ma
herself vulnerable to a suit on the full amouihd.
Pantoja

In Pantoja, thedebt collector mailethe plaintiff a dunning letter claiming he owed
nearly $2,000 and offering to settle geount‘for good!” if plaintiff made a $60 down
paymentRelevant here, the letter also statdgie¢ause of the age of your debt, we will not sue
you for it and we will not report it to any credit reporting agenBantoja v. Portfolio Recovery
Assocs,, LLC, 852 F.3d 679, 682 (7th Cir. 2017). Plaintiff sued the debt collector, allgéging
violated the FDCPA (specifically, 8 1629@gcause the communication was deceptive or
misleading The district court granted summary judgment for the plaintiff. disiict court
“found the dunning letter was deceptive or misleading because (a) it did not tell the eonsum
that the defendant could not sue on this time-barred debt and (b) it did not tell the consumer tha
if he made, or even just agreed to make, a partial payment on the debt, he could restak the c
on the long-expired statute of limitations, in effect bringing a long-dead debt back tédlifat
682—-83 (quotindPantoja v. Portfolio Recovery Assocs., LLC, 78 F. Supp. 3d 743 (N.D. Ill.
2015)).

On appeal, the Seventh Circuit addressed the controversy surrounding “effortscto colle
consumer debts on which the statute of limitations has expired when the effanbtdioeslve
filing or threateninga lawsuit.”ld. at683 (emphasis originall.he Caurt first notedmost

states—including lllinois—do not extinguish or invalidate dekigen after the statute of



limitations has run, and cri¢gdrs generally retain the legal rightt“appeal to the debtor to honor
the debt out of a sense of moral obligation even if the legal obligation can no longer bedenforce
in court” Id. at684.This practice, however, creates “opportunities for mischief and deception,
particularly when sophisticated parties aim carefully crafted mesaagasophisticated
consumers|.]"ld. In fact, theopportunities for mischief and deception may be so gthat the

better approach is simply to find that any such efforts violate the FDCPA's prohilmtions
deceptive or misleading means to collect debts, § 1692e, and on ‘unfair or unconscionable
meansto attempt to collect debts, § 1692fd. Although the Court ifPantoja raised that

passibility, it ultimately decided the case on nareogroundsld.

First, theSeventh Circuit agreed with the district court that the dunning legésr
deceptive becausthe letter does not even hint, let alone make clear to the recipient, that if he
makes a partial payment or even just a promise to make a partial payment, lussisifshe
otherwise ironclad protection of the statute of limitatidhd. Indeed, “[ohly the rarest
consumer-debtor will recognize” tldangerof inadvertently resetting the statute of limitations
Id. at 684. Applyingheseprinciples, the Seventh Circuit held Ji[snce about that significant
risk of losing the protection of the statute of limitations renders [defendant’s]rduletier
misleading and deceptive as a matter of ldd.’at 685. And while some debtors may wish to
repay a timebarred debt out of a sense of moral obligation, “the FDCPA prohibits a debt
collector from luring debtors away from the shelter of the statute of limitations wighowiding
an unambiguous warning that an unsophisticated consumer would understaBdcause the
defendant irfPantoja did not provide such a warning, the district court was correct to grant

summary judgment in favor of the plaintif. at 686.



Alternatively, the Seventh Circuit helde debt collector’s letteteceptive and
misleading because “it gives the impression that Portfolio Recovery has only chosesu®t t
not that it is legally barred from doing sad. In reaching this holding, the Seventh Circuit
looked to the language of the 2012 consent ddmeteeen the Federal Trade Commission and
another debt collector, which the court previously discusskttiviahon. Id. The FTC consent
decree required debt collectors to provide the following statement to debtorgwethaired
debts: “The law limits hovlong you can be sued on a debt. Because of the age of your debt, we
will not sue you for it.”ld. (quotingMcMahon, 2012 WL 2597933, at *2). Because the debt
collector inPantoja omitted the first sentence from the consent decree, “the reader is left to
wonder whether Portfolio has chosen to go easy on this old debt out of the goodness of its heart,
or perhaps because it might be difficult to prove the debt, or perhaps for some other reason.
Pantoja, 852 F.3d at 686.

Although the question of “whether an unsophisticated consumer would find certain debt-
collection language misleading is often of question of fact,” the Seventh Circuihbelelbt
collector’s languageisleading as a matter of lald. at 686-87. This was sbecause

[tlhe carefully craftedanguage, chosen to obscure from the debtor that the law

prohibits the collector from suing to collect this debt or even from threatening to do

S0, is the sort of misleading tactic the FDCPA prohibits. The only reason to use such

carefully ambiguous langge is the expectation that at least some unsophisticated

debtors will misunderstarahd will choose to pay on the ancient, tibered debts

because they fear the consequences for not doing so.”

Id. at 687.
Analysis
The Court willfirst addressvhetherthe payment portal is a communication in connection

with the collection of aelt. “T he term communicatiohmeans the conveying of information

regarding a debt directly or indirectly to any person through any meédilsnJ.S.C. § 1692a.



Since the payment portal conveyed information regardiaigtff’'s debt, it satisfies the
statutory definition of communication. Additionally, tammunication from a debt collector to a
debtor is not covered by the FDCPA unless it is made ‘in connection with the collection of any
debt!” Gburek v. Litton Loan Servicing LP, 614 F.3d 380, 382 (7th Cir. 2010) (citing 15 U.S.C.
88 1692c, 1692¢). Here, Defendant’'s payment portal is a communication in connection with the
collection of a debt. The portal itself says See Doc. 1-2, at Z“This communication is from a
professional debt collector. This is afempt to collect a debt.”) (emphasis added).

Having determined Defendant’s payment portal was a communication in connection with
the collection of a debt, the Court must next determine whether Plaintiff hasesiifialleged
a violation of the FDCPA to survive a motion to dismiss. In othedsidPlaintiff must plausibly
allege the communication was misleading or deceptiva unsophisticated consumiehnis case
is distinct from the facts underlyirgcMahon andPantoja because in each of those cases the
debt collectors sent letters to theiptdfs offering to settle the debt. Here, in contrast, Defendant
did not make anyepresentation® Plaintiff concerning the debt beyond the fact the debt existed
and means of paying it.

Courts in this Circuit have groupedits alleging deceptive or misleading statements into
three distinct categories.

In the first category are cases involving statements that plainlyeonfalce, are

not misleading or deceptive. In these cases, we do not look to extrinsic evidence to

determine whether consumers were confused. Instead, we grant dismissal or

summary judgment in favor of the defendant based on our own determination that

the statement complied with the law

The second category of cases involves statements that giainiyt misleading or

deceptive but might possibly mislead or deceive the unsophisticated consumer. In

these cases, we have held that plaintiffs may prevail only by producing extrinsic

evidence, such as consumer surveys, to prove that unsophisticated consumers do in
fact find the challenged statements misleading or deceptive

10



Cases involving plainly deceptive communications fall into a third category, one

where we will grant summary judgment for the plaintiffs without requiring them to

prove what is alrady clear. As we explained McKinney, “in some situations ... a

debt collector’s letter may be so clearly confusing on its face that a court may award

summary judgment to the plaintiff on that basis.”

Ruth v. Triumph Partnerships, 577 F.3d 790, 800-801 (7th Cir. 2009).

Here, Defendant asks the Court to find its payment portal falls under thieutinst
category and dismiss the case with prejudice. Boat7. However, the Court does not believe
this case falls within the firduth category. Whethemaunsophisticated consumer would be
deceived or misled by Defendant’s silence as to whether the debt was legaltgaiiiwor the
consequences of making a payment or promise to patyaisinimum a question of fact
sufficient to survive a motion to sthiss.In reaching this conclusion, the Court is guided by the
Seventh Circuit’'s decision iRantoja, where itwarned of the “opportunities for mischief and
deception” when sophisticated debt collectors aim carefully crafted mesdagesophisticated
corsumersPantoja, 852 F.3d at 684. Here, Plaintiff has plausibly alleged Defendant carefully
crafted a deceptive means to collect stale debts by reporting those debtd tepoeting
agencies and creating a payment portal knowing unsuspecting debtors would find their way to its
website.By doing so, Plaintiff alleges Defendant purposely skirted the disclosure requirements
discussed itMcMahon andPantoja. These allegations are consistent with the Seventh Circuit’s
statement ifPantoja that “the FDCPA prbibits a debt collector from luring debtors away from
the shelter of the statute of limitations without providing an unambiguous warning that an
unsophisticated consumer would understaRdritoja, 744 F.3d at 685.

Defendants argument tha paymentcould not havempacted the statute of limitations

becausgaying a debt in full would have alleviated the need, benefit, or even the possikality of

lawsuit’ is unconvincing at least in its current posture in a motion to disnidex. 8,at 6 First,

11



the Court is unable to determine omationto dismisswvhether the field$or changing dates or
amounts on Dendants websiteprovided Plaintiff with alternativeptions. It is alsanclear
what choices were available to Plaintiff if sHieked the “Explore my Options” tab. Moreover,
what if Plaintiffhad clicked thé Accept button but did not proceed to make a payrfiaihat if
he attempted to make aypmaent but had insufficient funas his card was rejected? Would these
actions constitute mew promise to pay the debif so, “he risks loss of the berwise ironclad
protection of the statute of limitatiofig?antoja, 852 F.3cat 683. Thus, the faddefendant
sought the entire amount of the dabbrce does nohecessarilynsulate it from thelisclosure
requirements discussedmantoja.

Further, the Seventh Circuit Pantoja suggested idicta that it would consider finding
any attempts by debt collectors to collect on stale debts to fall under th&tiirdategorySee
id. (noting the opportunities for mischief and deception may be so gheathe better approach
is simply to find that any such efforts violate the FDCPA's prohibitions on deceptive or
misleading means to collect del@s1692e, and on ‘unfair or unconscionable metnattempt
to collect debts, § 1692f.2 However, he Qurt need not decide whether Defendant’s
communication was misleading or deceptive as a matter of law at this jukeiutbe purposes
of Defendant’s Motion to Dismiss, the Court cannot sayitea@ayment portal was not deceptive

or misleading to the unsophisticated consuasea matter of lavand thus the Motion is denied.

2 See also Owens v. LVNV Funding, LLC, 832 F.3d 726, 739 (7th Cir. 201@)ood, C.J., dissenting) There is no
event that could come to pass that could create an enforceable legal obligatiendiglstor to pay up-at least no
contingency that does not fall within the group of sharp or fraudulent practic&hihigis andMcMahon hold are
barred by the FDCPA. It is true that certain actions by the debtor -ctart¢he statute of limitations after it has run,
but the debtor will not take those steps unless she is snookered into thinking that the ildbg gt

enforceablé).

12



CONCLUSION

For the reasons set forth above, Defendant’s Motion (Ddo. Dijsmissis DENIED.

Signed on this 1st day é8pril 2020.

s/ James E. Shadid
James EShadid
United States District Judge
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