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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
URBANA DIVISION

JEANETTE VOUGHT, MARK SKUTACK, )
DANEEN SKUTACK, and ROGER E. )
FROCK, on behalf of themselves and a )
class of all other persons similarly situated, )

)

Plaintiffs, )
) Case No. 10-CV-2052

V. )

)

BANK OF AMERICA, N.A., and BAC )

HOME LOANS SERVICING, LP, )

Defendants. )

OPINION
Judge Posner recently wrote for the Seventh Circuit:

It is a curiosity of clasaction litigation that often #re is greater ferocity in

combat among the class lawgeaver the allocation of attorneys’ fees than there is
between the class lawyers and the defersddiite contest among the lawyers is a
zero-sum game. But the contest between them and the defendants is a positive-
sum game because the class lawyersanarally very inteested in the fee
component of any settlement, while ttefendants care only about the size of the
settlement, including fees. So the lawyer@ybe willing to settle for less for the
class if the defendants will help theshtain a generous fee award, and the
defendantsvill be happy to help them if therawf the fee award and the relief
granted to the class is smaller thandid be if the class lawyers pressed for
more generous relief for the class.

In re Trans Union Corp. Privacy Litig629 F.3d 741, 742-43 (7th Cir. 2011) (emphasis in
original). In the present case, DefendanmtiBaf America NA (BANA) took over the servicing

of mortgages for approximately 14,000 homeowrens Taylor, Bean & Whitaker (TBW), a
company that (as it later came to light) had bemgaging in all manner of financial shenanigans.
In doing so, BANA and Ginnie Mae promised tifahe homeowners made mortgage payments

to TBW during the transition, BANA would credfieir accounts. This seems generous, but it is
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also fair because BANA didn’t g the homeowners any noticetbé transition until well after
the homeowners were supposed to stop paying TBW.

But then TBW filed for bankruptcy and BAN&lleges that the FDIC seized the lockbox
bank that held borrower’s payments, so many of the mortgage payments were either frozen or
disappeared into TBWBANA, being a large financial instition, did not seem to get a handle
on this as quickly as it should have. Insteahd,bank started sending threatening letters and
charging late fees, accusing the homeowners of not paying their mortgages when they had in fact
done so—although, regrettably and understandatdyy of those payments had been sent to
TBW. BANA says they blocked credit reportirgjt one person said that after he got divorced,
his ex-wife could not refinandéeir house because her credit score dropped as a result of the
missing payment. (BANA says this is very uelik.) Another person saithat it took him daily
calls and letters to various government officaler many months befoBRANA finally realized
what was going on and fixed his account. Right nibmre are still some accounts that have not
been credited.

A number of the homeowners individuallfefil lawsuits against BANA, trying to hold
them accountable for the missing payments. Those cases were combined into the class action
here. Over the past two and a hadfirs, this case has been &tigd heavily. Several months ago,
class counsel and defendantiainsel presented thi®urt with a settlement agreement. In
general terms, BANA promisdd: credit all the homeowneratcounts for the full amount of
their missing payments; waive or refund late féesue an IRS Form 1098 so the homeowners

could take the extra interest deduction thaytiveren’t able to earlieand set up a telephone

L A “lockbox” is “a facility offered by a financiahstitution for quickly collecting and consolidating
checks and other funds from a party’s customers.” LockboxcB' s LAW DICTIONARY (9th ed. 2009).

A bank offering lockbox services allows payments from multiple individuals to be directed to a single
location, whereupon it processes and consolidhtese payments for a commercial customer.



hotline to provide informational assistance.dotirse, BANA has proclaimed mightily that it
never had those payments to begin with, seoitild be creditinghtose accounts about $7.5 to
$15 million out of its own pocket. But it shouhdve known or discovered a certain amount of
risk when it performed their due diligence DBW before they took over the servicing the
mortgages, and after all, the mortgage busirgestll relatively decent money. And furthermore,
who'’s to say that BANA won'’t eventually get gaat least in part, frorthe bankruptcy estate?
On top of crediting the accounts, BANA would ajgovide monetary relief in the form of: $25
if a class member provided their tax filings shgvthat they could have but were unable to
deduct mortgage interest; $50, up to a tot&i5€0,000 if their account had not been credited by
December 1, 2011, and they made a writtenasgio BANA about it; and $75 if they could
prove that their credit was adversely affected. By the deadline, the claimants had submitted
claims totaling only $38,600.

In return, the settlement releases BAN@nirall liability. Furbhermore, BANA will pay
class counsel’s fees of $2 million. Now, far be ittlus court to delve too deeply into the horse-
trading that went on between tharties during the settlementgadiations, but the facts here
sound a lot like a case in which the Seventhuichastised the districtourt for having “sold
the claimants down the river”. Certainly it is ra®t bad as what happed in a case where the
class members had to papss$ counsel’s legal fedsamilewicz v. Bank of Boston Cora00
F.3d 1348 (7th Cir. 1996). But for a settlemehiere BANA is required to do what it should
have done two years ago (and which, incidentéllyas already started to do, whether out of the
goodness of its heart or not)—and to compendats members for twygears’ trouble just
$38,000 and class counsel $2,000,000 is not sometiahgvould strike a jury in downstate

lllinois as a particularly good bargain. Thés't to say that anyone thinks that BAN&t outto



hoodwink the homeowners. But as one class mesddmwhile opting out of the settlement: “If
we thought for one split second that $150 waydtinoticed by the huge conglomerate known as

Bank of America, it might be worth it, bybu know about a snowlva chance in hell.”

This case is before the court for ruliog the Motion for Final Approval of Settlement
(#99) filed by the BANA and BAC Home Loans Servicing, LP, (BA&)d the Motion for Final
Approval of Settlement (#101) filed by Plaintifisanette Vought (“Vought Mark and Daneen
Skutack (“Skutack”), and Roger E. Frock (“Frock”), on behalf of themselves and a class of all
other persons similarly situated. On January28Q.2, this court entereadPreliminary Approval
Order (#86) certifying classes and preliminaglyproving the settlement agreements. On May
31, 2012, this court held a final fairness hearings Thurt has carefullyeviewed the arguments
of the parties and the documents filed by theigmrEollowing this careful and thorough review,
Plaintiffs’ and Defendant’s Motions for Final Approval of Settlement (#99; #101) are DENIED.

Further, this case is referred to Ju@pesid G. Bernthal for further mediation.

JURISDICTION
This court has jurisdiction pursuant to@8.C. § 1332(d), the @$s Action Fairness Act
(CAFA). The case was commenced on March 5, 201€x, @AFA’s effective date of February
18, 2005. CAFA requires, with centaexceptions not relevant here, minimal diversity, an
amount in controversy exceeding $5,000,000, andaat 00 proposed plaintiff class members.
28 U.S.C. 88 1332(d)(2), (d)(5art v. FedEx Ground Package Sys. Ja57 F.3d 675, 679

(7th Cir. 2006). Plaintiff Jeanette Vought is a citizen of lllinoisd@d Amended Complaint,

2 BAC Home Loans Servicing merged into Bank oféina, N.A., and Bank of America, N.A. is the
surviving entity. Therefore, for pposes of this opinion, this court will simply refer to BAC Home Loans
Servicing or Bank of America, N.A. as “Defendant.”



#63 1 28). Plaintiff Frock is a citizen of Ohig63 § 29). Plaintiffs Marknd Daneen Skutack are
citizens of Pennsylvania. (#63 1 30-31)fdhelant BANA maintains its headquarters and
principal place of business in North Carolina (#632). Plaintiffs havealleged that the amount
in controversy exceeds $5,000,000 (#63 1 24). Plaimif® further allegkthat thousands of

individuals are similarly situatedith regard to their putativeause of action (#63 {1 10, 38-39).

FACTUAL AND PROCEDURAL HISTORY

|. Background facts

Plaintiffs Vought, Skutack, and Frock, as wadlall members of the Class and Subclass,
each had home mortgages that wereisedvby TBW until approximately August 2069
August 2009, as a result of TBW'’s defaaitid impending bankruptcy, Ginnie Mae, the
government guarantor for residential mortgagekied securities, assigghthe sub-servicing
portions of the TBW portfolio to BANA. Ginnie Mae made this assignment pursuant to a
servicing contract entered imbdth BANA in March 2009. Thisgreement, in general terms,
required BANA to service Ginnie Mae loans onaaaneeded basis. TBW wanstructed to stop
processing mortgage payments effectiveyést 6, 2009. BANA (then BAC) sent a notice to
Plaintiffs dated August 23, 2009, indicating thatVWWB right to collect payments and service the
mortgage was being transferred to BACGeefive September 1, 2009. Further, this notice

indicated that the date thaBW would stop accepting payntsrwas August 5, 2009, and that

% Although Plaintiffs neglected txplicitly allege the existence of over 100 putative class members in the
Second Amended Complaint, the complaint doegealtthousands of TBW mortgagors... in the same
situation as Plaintiffs all had problems with the trensf(#63 § 10). Further, this class of objection, not
asserted here, is proceduaald not jurisdictionalSee Law Offices of K.C. Okoli, P.C. v. BNB Bank, ,N.A.
11-904, 2012 WL 1605829 (2d Cir. May 9, 2012).

* This opinion refers to all named Plaintiffs, classmbers, and subclass members, as “Plaintiffs.” The
Class consists of similarly-situated individuals wiawve not had their payment or payments credited and
late fees refunded, and the Subclamssists of individualgsvho have had the credit and refund applied.
These terms are defined in more det#ila.



BAC would begin accepting payments on Augiis2009. However, TBW continued processing
mortgage payments for approximatelyotweeks after the Agust 6, 2009 deadline.

On August 24, 2009, TBW filed for bankrupt&¥hen the FDIC seized the lockbox bank
controlled by TBW (Colonial Bak), Plaintiffs’ mortgage panents were frozen. BANA'’s
counsel explained that as oettime of the final fairness haag, the reconciliation process had
not yet been fully resolved dpite the passage of over two years. Thus, while BANA had not
received those funds, thegllshoped to in the future.

During this period, BANA assudePlaintiffs that during the transition, if TBW received a
payment in a timely fashion instead of BANA, late fee or adversgedit reporting would be
imposed. For instance, on BANA’s website, a newswire was published on August 27, 2009,
indicating, in pertinent part:

Bank of America assures homemevs that during this trarion if TBW, rather than

BAC Home Loans Servicing, receives a paytmera timely fashion, no late fee or

derogatory credit reporting will be imposeg@hwrespect to that payment and the payment

will not be treated as late for any otherpase. This protection will remain in place
through the October payment perfod.

This language was echoed by Ginnie Mae, whicreidsustatement indicati, in pertinent part:

My loan was transferred [from TBW]. lade a loan payment on time, but to the
old servicer. Can | be charged a ld&e? Will my credit be affected?

No. Bank of America will work with bormeers and will not charge late payment
fees or report late payments te ttredit bureaus tbugh the October 2009
payment period.

Despite both of these notices, BANA failedpimperly credit Plairiffs’ home mortgage

accounts for timely payments made to TBWhcredited payments”, termed “missing

® Bank of America Set to Begin Welcomifigrmer Taylor, Bean, Whitaker Customers

Transfer of Servicing of Ginnie Mae-Securitizeslins from TBW to BAC Home Loans Servicing
Completedavailable at
http://mediaroom.bankofamerica.com/phoeztixml|?c=234503&p=Rsslmaing&cat=news&id=1390270
6 Help For Consumers with Taylor, Bean, & Whitaker Loans, August 31, 20@8able at
http://www.ginniemae.gov/media/tbw_consumer_grid.pdf.



payments” in the Settlement Agreement at&l). The vast majority of these uncredited
payments had in fact been made by Ritisnfor their August 2009 mortgage payments.

The failure to properly credit PlaintiffeEome mortgage accounts resulted in many
adverse effects. Plaintiffs weassessed late fees on thaicredited payments. Plaintiffs
allegedly suffered adverse credit impact after BANA reported theedibed payments to credit
reporting agencies. Also, because Plaintiffsen®ot treated as having made the uncredited
payments by BANA in 2009, all Plaintiffs reged mortgage interest statements that
underreported the amount of interest paid in 200®laintiffs. Finally,some Plaintiffs made
written requests to BANA to properly credit thaccounts for their uncredited payments, to little
avail. BANA, in its Motion for Approval, indicatethat it had attempted to block credit reporting
for all delinquent accounts. However, dueéotain oversights during processing, BANA also
admits that this block was not applied equallalicaccounts. Although thisourt is aware of the
general nature of thesgsues, the parties have not providegaact accounting of the number or
percentage of Plaintiffs who were affected bgtreaf these adverse effects, or the degree to

which the credit block was not universally applied.

[I. Initiation of suit and preliminary dispositive motions

On March 5, 2010, Plaintiffs Wayne Voudhbw deceased) and Jeanette Vought filed a
class action complaint in this court (#1). OnriAg@, 2010, Plaintiff Roger E. Frock filed a class
action complaint in the United Séat District Court in the SouthreDistrict of Ohio. On May 18,
2010, Plaintiffs Mark Skutack and Daneen Skktfled a class action coplaint in the United
States District Court in theastern District oPennsylvania. On July 8, 2010, these three

separate actions were consolathtn the present case (#28).



On May 10, 2010, Defendant filed a Motion tesiiss, seeking to dismiss the complaint
filed by Wayne and Jeanette Vought (#11).Joly 15, 2010, Magistrate Judge David G.
Bernthal issued a Report and Recommendattcommending that Defendant’s Motion to
Dismiss be denied (#29). On July 20, 2010yWéaand Jeanette Vought, Mark and Daneen
Skutack, and Roger E. Frock fil¢heir First Amended Consolidated Complaint (#30). As a
result of the filing of the FitsAmended Consolidated Complaint, this court entered an order on
August 5, 2010, finding that the Defendant’stMa to Dismiss (#11) and the Report and
Recommendation (#29) were moot.

On August 19, 2010, Defendant filed a MotiorDigmiss (#37) seeking to dismiss the
First Amended Consolidated Complaint (#30h September 24, 2010, Judge Bernthal issued a
Report and Recommendation (#88ommending that Defendant’s Motion to Dismiss (#37) be
denied. On October 27, 2010, this court acakfite Report and Recommendation (#50) and
denied Defendant’s Motion to Dismiss (#37). Camuary 5, 2011, Plaintiffs filed their Second
Amended Consolidated Complaint (#63). TBecond Amended Consolidated Complaint (#63),
which is the operative complaihere, contained the following fivdaims alleged by Plaintiffs:
(1) breach of contract; (2) breaohcontract, based on the thedmat Plaintiffs were intended
third-party beneficiaries; (3) unjust enrichmen; idquests for injunctive relief; (5) violation of
the Real Estate Settlement Procedures AEISIRA). In addition, on behalf of class members
who have homes in lllinois, Plaintiffs allegadviolation of the lllinois Consumer Fraud and
Deceptive Business Practices Act.

On January 24, 2011, Defendant filed a Motmismiss (#66), seeking to dismiss the
third party beneficiary breach of contraciioh contained in Plaintiffs’ Second Amended

Consolidated Complaint (#63). On April2011, Judge Bernthal issued a Report and



Recommendation (#73) recommemglithat Defendant’s Motion tismiss (#66) be granted. On
April 29, 2011, the parties filed a Joint MotionStay (#81) in order to conduct settlement

negotiations. On May 3, 2011, this court deshthe parties’ Mitoon to Stay (#81).

lll. Discovery

The parties have represented to this coattttiere was extensive discovery completed in
this case. Specifically, Plaintifisver that they propounded disery on Defendant in the form
of Requests for Production of Documents &mdrrogatories. Defendant also propounded
similar discovery on the named Plaintiffs. The j@rtvere unable to resolve certain discovery
disputes without seeking thesgstance of this court. Thusn September 15, 2010, and April 13,
2011, Plaintiffs filed two Motionto Compel Discovery Respons@gl4; #74). The parties were
able to negotiate a Protective Order (#49) thablved the initial Motion to Compel Discovery
Responses (#44). The second Motion to CorDpsdovery Responses (#74) was withdrawn by
Plaintiffs. Although this court hasot viewed the discovery in thtmse, the parties represent to
this court that “Defendant[] produced over 23M(Pages of documents which were indexed,

reviewed, individually codd#and data-based by Class Counsel.” (#103 p.11).

IV. Terms of the proposed settlement agreement

Negotiations and mediation

Plaintiffs and Defendant participatedtwo separate day-long mediation sessions. The
first session was held on July 19, 2011, before &tlP. Sher. The partiendicate that although
progress was made during this initial mediatithe process was ultimately unsuccessful. After

the parties remained in contact after the firsethinediation attempt, they agreed to participate



in a second mediation on October 6, 201ith\iudge Donald P. O’Connell (Retprior to this
second mediation, both parties submitted writterterials to Judge O’Connell, outlining the
strengths and weaknesses of each party’s positions in this case. During this second mediation, the
parties reached the settlemerdttts currently before this court for approval (henceforth
“Agreement” or “Settlement Agreement”). JudQ&onnell, in a declaration submitted to this
court on May 23, 2012, explained thél) the parties engagedgood faith negotiations over the
merits of Plaintiffs’ claims; (2) the negotiatis were long and difficult; and (3) the matter of
attorneys’ fees was not discudatil the underlying disputesgarding the merits of the case
had been fully agreed upon (#104). There veeant details about how long the negotiations
lasted and the compromise process.
Affectedndividuals
The agreed settlement consistgwb classes, defined as follows:
1.36 Settlement Claghenceforth “Class): All indiduals who have, or did have, a
residential mortgage loanrfeeal property situated e United States of America
whose mortgage account, piaysly serviced by Taylor, Bean and Whitaker, was
assigned or transferred BAC Home Loans Servicing, L.P., pursuant to a U.S.
Department of Housing and Urban Demment Government National Mortgage
Association Single Family Master Subgeer agreement, in August 2009, where the
mortgage payment(s) were: (a) paid to eswkived by Taylor, Ban and Whitaker; (b)
on or about August 1, 2009; (c) in an amoeaal to or greater than the minimum
monthly contractual amountrfthe month; and (d) were notedited by Defendant in

2009.

1.39 Settlement Sub-Cla@enceforth “Subclass”): Alhdividuals who have, or did

" Judge O’Connell served as a judge for the @i€aurt of Cook County from 1978 until 2001. A mere
two days in mediation across two different mediatorspmbination with the fact-sparse declaration by
Judge O’Connell, was an issue of concern {Ir14). However, two days in mediation has been
acceptable in a number of other cases where settlement agreements were appeoeeg Chakejian v.
Equifax Info. Services, LL@75 F.R.D. 201, 205 (E.D. Pa. 201Cphorst v. BRE Properties, In@&:10-
CV-2666-JM-BGS, 2011 WL 3489781 (S.D. Cal. July 19, 20&aprt and recommendation adopted,
10CV2666 JM BGS, 2011 WL 3475274 (S.D. Cal. Aug. 5, 203%éjrano v. Sterling Testing Sys., Inc.
711 F. Supp. 2d 402, 421 (E.D. Pa. 20MgMahon v. Olivier Cheng Catering & Events, LL@3 CIV.
8713 (PGG), 2010 WL 2399328 (S.D.N.Y. Mar. 3, 2010Y)e Gilat Satellite Networks, LtdCV-02-

1510 CPS SMG, 2007 WL 2743675 (E.D.N.Y. Sept. 18, 2007);

-10 -



have, a residential mortgage loan for i@alperty situated in the United States of
America whose mortgage account, previowsgiced by Taylor, Bean and Whitaker,
was assigned or transferred to BAC Hanoans Servicing, L.P., pursuant to a U.S.
Department of Housing and Urban Dmment Government National Mortgage
Association Single Family Master Subgeer agreement in August 2009, where the
mortgage payment(s) were: (a) paid to eexkived by Taylor, Ban and Whitaker; (b)
on or about August 1, 2009; (c) in an amoeaual to or greater than the minimum
monthly contractual amountrfthe month; and (d) were notedited by Defendant in
2009, but were subsequently credited with payments.
(#85 exh. 1). The only qualitative distinction beem the Class and Subclass is that members of
the Subclass were “subsequerdtgdited with payments” whereas members of the Class have

not yet been credited.

Equitablerelief

The settlement provides for equitable relief to all Class Members and, additionally, up to
three types of monetary relief for each Classrier provided they individually comply with
certain qualifying conditions and follow admstrative filing procedures. Regarding the
equitable relief, all Class Members who were prafperly credited with missing payments will:
(1) have those missing payments credited; (2) laayeassociated late feesversed, or, if the
late fees had already been paid, receive a réfurahy paid late fee$3) receive an IRS Form
1098 for the tax year 2011 issued by Defendeftecting the interest portion of the missed
payments; and (4) receive criecbrrection serices provided by Defendant (#85, Agreement §
3.01.) Regarding the credit correctiservices, Defendant is spec#ily required to(1) issue an
informational job aid to assist customer seevstaff in responding to inquiries regarding missed
payment issues; (2) provide a letter to eachsctaember describing in neutral terms the missing
payment issue and the crediting of the accouptpi@vide credit information regarding class
member’s accounts to credit repog bureaus, subjetd confirmation that the reporting will

contain no negative information regarding thissing payments; and)(#tlentify one central

-11 -



toll-free number to be utited in all notices and by clasembers for communications with

regard to any missing paymessues (#85, Agreement 8§ 3.01(d).)

Monetaryrelief

In addition, up to three forned monetary relief are avaliée as part of this proposed
settlement to Class Members who submit a claim form. Plaintiffs who qualify for all three types
of relief and submit a verified claim form agatitled to recover um $150.00 as follows:

(1) Fifty Dollars ($50.00) to class memberBawsubmit a claim form reflecting: (a) that

the class member paid TBW a payment gretii@n or equal to a fully contractual

monthly mortgage on or after August 1, 20(9);that their mortgage account was not
credited by Defendants in 2009; (c) that they made a written request to Defendants to
credit their accounts for the missing payment; and (d) that as of December 1, 2011, the
missing payment had not been credited by Dadats. Claims made pursuant to this
subsection of the settlement are limited to a total payment by Defendants of $500,000. If
more than 10,000 class members claim relrefer this subsection, the payment to each
class member would be reduced proportielya If less than $500,000 is claimed by class
members, the surplus amount is retained by Defendants.

(2) Seventy-five Dollars®75.00) to class members who submit a claim form identifying
circumstances under which Defendants’ drezporting as to the missed payment
resulted in an adverse effect on class mersikability to obtain, extend or continue
credit. Class members must identify theder and type of loaar credit vehicle
involved.
(3) Twenty-five Dollars ($25.00) to class meand who submit a claim form and attach a
copy of their 2009 Schedule A to IRS Form 10dfdecting that they itemized deductions
in 2009.
(#85, Agreement § 1.06). Both Plaintiffs and Defant represent that the only difference in
relief to which Class and Subclass Members atidezhis the payment of $50 available to Class
Members who made a written request to BANAdrediting of the missing payment, and who,
as of December 1, 2011, had not hagrtaccount credit (#116, p.4; #117, p.3).
Regarding the relief that Class Membet® request exclusion from the settlement

agreement shall receive, Defendah&ve assured this court that

Class Members who opt out are not erdit{¢) to make claims for payment and

-12 -



(2) to receive the letter describing timéssing payment issue and the crediting of
accounts. Class Members who opt out have or will have (1) their accounts
credited with any missing payment and lites charged and l&sued an Internal
Revenue Service Form 1098 for the tax year in which the missing payment was
credited, and (2) updated credit information reported by BANA.

(#116, p.1) This statement was repeated intanbally similar form by Plaintiffs (#117, p.2).

Attorneys’fees

The proposed settlement provides tGitss Counsel will receive $2,000,000.00 in
attorneys’ fees and expenses if approvedilE®eent, 8 3.07). This agreed amount of attorneys’
fees and expenses does not diminish the amreaaived by class members, as it is independent
from the equitable and monetary relief. Sexct?2.26 of the Agreement also includes a clear
sailing clause, wherein

Defendant agrees not to oppose such agipdic or to take any position adverse to

such application and further agreep&y the amount awarded by the Court up to

the agreed-upon amount contaimedhis Paragraph [of $2,000,000].
V. Preliminary approval of pr oposed settlement agreement

On January 5, 2012, Plaintiffs filed a Motitor Preliminary Approval of Class Action
Settlement Agreement and Notice to Cla&g5(. On January 30, 2012, this court held a
preliminary approval hearing and heard argumbnthe parties in suppoof their requests to:
(1) grant preliminary approval of the Class Action Settlement Agreement; (2) approve the form
of Class Notice agreed upon; (Bsignate counsel to represtreg Class and Subclass; and (4)
set dates for opt-outs, objections and returclam forms, and foa final fairness hearing.
Based on the filings and oral arguments madthbeyparties, this coticoncluded that the
proposed class met the requirements of Rule 2BeoFederal Rules of Civil Procedure and that
the proposed settlement was within the rangeostible approval. The cdutherefore, granted

the Motion for Preliminary Approval of Class #an Settlement Agreement and Notice to Class

-13 -



(#85).

On January 30, 2012, this court enteredaifdimary Approval Order (#86). In the
Order, the court: (1) granted pneinary approval for the proposed settlement after finding that it
was within the applicable range of fairness erasonableness; (2) conditally certified a Class
and Subclass for settlement purposes; (3) appboiss counsel for the Class and Subclass; (4)
approved the proposed form of mailed notice to tles€and Subclass, to theected to the last
known address of each Class and Subclass meaststrown in Defendant’s records, by March
15, 2012; (5) set a July 17, 2012, deadline for cfamms to be postmarked; and (6) set a May
11, 2012 deadline for objections or requestsfaiusions from the proposed settlement.

Additionally, this court scheduled tli@al fairness hearing on May 31, 2012.

VI. Notice, requests to opt out, and objections

On May 24, 2012, L. Stephens Tilghman signedféidavit that was filed as Exhibit B to
Plaintiffs’ Memorandum in Support of the Moii for Final Approval (#103 exh. 2). As of the
date of the affidavit, notices were sent, viesstClass Mail, to 14,868 class members at their last
known addresses. Out of the total 14,868 mgsljr2,815 recipients were construed to be
members of the Class and 12,049 recipients w@nsidered to be members of the Subclass.
Thus, as of May 24, 2012, Plaintiff had voluntadhgedited about 81% of the affected accounts.
The disparity of four recipients Banot been clarified by the parti€ut of the total 14,868
mailings, 135 mailings were returned as undelivkr®y the post office. Tilghman was able to
identify new addresses for 94 of the 137 mailitigg were returned. Again, the affidavit does
not explain the disparity betwedme attested-to 135 vs. 137 neted mailings. Thus, notice of
the proposed settlement was received by 1408®f 14,868 total class members, which is

99.56% of the class. The deadline for submission of claim forms was July 17, 2012. As of May

-14 -



24, 2012, 833 completed claim forms were received by Tilghman, totaling 5.6% of the class.
Additionally, as of May 24, 2012, 19 memberglod settlement class had submitted opt-out
notices to Tilghman. One more opt-out noticas received by this court on May 8, 2012, for a

total of 20 exclusions, taling 0.13% of the class.

VII. Final fairness hearing

On May 31, 2012, the court held a finakf@ss hearing. Eric Holland argued for the
class members, and Jeffrey Russell argue8#£dA. The court also allowed argument on the
record from Gregg Renegar for objectors CRisener and LaCrista Bagley, who have filed a
separate individual suit in the U.S. District Ciolar the Western Distriadf Oklahoma and Emil
Lippe for amicus Paula Randall, who opted aud &as pursuing an individual action. Due to the
risk of potential collusio between the two parties with stamgli this court decided that hearing

the arguments of objectors and excluded partieuld provide an alteative perspective.

VIII. Subsequent questions regarding quantitative and legal positions

Following the final fairness hearing, the doigsued an order dicéing the parties to
answer certain questions (#11Ajmong other things, these questi@might both empirical data
regarding the Class’s recovery untlee settlement agreement adlas a clarification of each
party’s legal position pursuant the framework approved isby v. Bayh75 F.3d 1191 (7th Cir.
1996). Defendant, Plaintiffs, and amicusyided their responses on July 25, 2012 (#116, #117,
and #118). Amicus filed a supplement$ponse on September 7, 2012 (#119).

As of July 23, 2012, five days after theuct-mandated deadline of July 17, 2012, the

settlement claims administox had received 1,279 claim forms. Of the Class Members, 266
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claims were received for the $50 written requeestment, 81 claims for the $75 credit reporting
payment, and 25 claims for the $25 tax payment. For Subclass Members, 217 claims were
received for the $75 credit repioig payment and 93 claims for the $25 tax payment. (#116 p.2;
#117 p.2).

BANA represents that as of their J@$, 2012 filing, it has already credited “the
majority of Class Members” and that there ‘@esmall number of Class Members whose loan
accounts require additional irstegation for whom BANA is irthe process|] of crediting
payments. BANA estimates this figure to be approximately 300 accounts.” (#116 p. 11). As
discussed above, about 81% of the accourddban credited by the end of May, 2012. It is
unclear whether BANA is still in the processapéditing the accounts that have not yet been
credited, excluding those 300 accounts requiring additional information, or whether it has
stopped crediting accounts pending the resolutighisfmotion. Also, it is unclear whether
BANA meant that all the C&& Members have had their accauriedited already excluding

those 300 accounts.

ANALYSIS
Under Rule 23(e)(2) of the Federal Rubé<ivil Procedure, a court may approve a
settlement in class action litigation only if it finds, after a hearing, that the settlement is “fair,
reasonable, and adequate.” In evaluating thadas of a settlement, a court must consider: (1)
the strength of plaintiffs’ case compared to @in@ount of defendants’ settlement offer; (2) an
assessment of the likely complexity, length and agpef the litigation; (3) an evaluation of the
amount of opposition to settlemearhong affected parties; (4)etlopinion of competent counsel,

and (5) the stage of the proceedings and theuatrof discovery completed at the time of
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settlementSynfuel Tech., Inc. v. DHL Express (USA),,1463 F.3d 646, 653 (7th Cir. 2006),
citing Isby v. Bayh75 F.3d 1191, 1199 (7th Cir. 1996). Althouglaintiffs have exhorted that it
is “well-established” that “compromises oguted claims are favored by the court§jfliams

v. First Nat. Bank216 U.S. 582, 595 (1910) and that the Sdvéhtcuit has held that “[flederal
courts naturally favor the settheent of class dion litigation,” Isby v. Bayh75 F.3d 1191, 1196
(7th Cir. 1996), this is only half the story. Itatso true that “district judges must therefore
exercise the highest degree ajilance in scrutinizing proposedtgements of class actions to
consider whether the settlement is fair, adégjuand reasonable, and @oproduct of collusion.”
Mirfasihi v. Fleet Mortg. Corp.450 F.3d 745, 748 (7th Cir. 2006) (internal quotation marks
omitted). This is because “the dist judge in the settlement phaska class action suit [is] a
fiduciary of the class, who isibject therefore to the high duty cdre that the law requires of
fiduciaries.”Reynolds v. Beneficial Nat. Bari!@8 F.3d 277, 280 (7th Cir. 2002). Thus, the court

has taken the greatest care talgre each factor carefully andégplain its reasoning in detail.

A. Strength of plaintiffs’ case comparedto the amount of settlement offer

The Seventh Circuit has saidthhe “most important factoelevant to the fairness of a
class action settlement is... the strength ofrpiffiis case on the merits balanced against the
amount offered in the settlemengynfuel 463 F.3d at 653 (editing marks omitted). In making
this comparison, the Seventh Circuit recommendsdlstrict courts “quatify the net expected
value of continued litigation tthe class” by “estimating therrge of possible outcomes and
ascribing a probability to each point on the rangeynolds v. Beneficial Nat'l Bank88 F.3d
277, 284-85 (7th Cir. 2002). Althouglpeecise valuation is not expected in all cases, this court

must make a “ballpark valuatiorfd. at 285. As will soon become evident, the value estimates
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and estimation structure provided thye parties are not entirely cteén some places, they are,
as best as can be reconciledf-sentradictory. Thusthe opinion has attempted to make sense of
the filings and has given parties thenbit of the doubt whenever possible.

During the final fairness hearing, this courtes both parties to provide estimates of the
value of continued litigation to the class. Igaeds to the likelihood of success on the merits of
their claims, Plaintiffs’ counsel responded ttiadir case “is by no eans risk-free” (#103 p.19).

In order to discuss the likelihood of successhtmnmerits, each claim must be separately
addressed. Plaintiffs have takee fhosition that at some point beddrial, they would need to
elect their remedies and optgarsue their strongest claims, wihithey have indicated are the
breach of contract and RESPA allegations (#117, pT8Ey have therefore conducte@gnfuel

analysis only for those two claims. Accordinglyis opinion addressesly those two claims.

Class certification

As a preliminary matter, the hurdle of classtification poses a significant risk because
if class certification were derdethe value of each individualghtiff's case would be reduced
to a point such that litigatiowould be infeasible. In themotion filed before the proposed

settlement agreement, Plaintiffs sought to cethe Class and Subclassrguant to Rules 23(a),

8 Regarding the lllinois Consumer Fraud and Decepfiractices Act claim, Plaintiffs note that during
pre-settlement negotiations, “it was quickly detiexed that a number of factors precluded further
discussions, including: 1) Overlap between the clainger the ICFA and other claims being advanced,;
2) Increased possibility of relief under other claimesng advanced; 3) Factually, Defendants never
received or otherwise had control of the mortgaaygments at issue, thereby making such claims
extremely difficult if not impossible on the meriy; The perceived difficulty in attempting to certify
such a subclass, notwithstanding the factual issues.” (#117, p.3).

Additionally, during the final fairness hearing, BANA argued that “[t]here is no promise—there
was no representation made by the bank that sddrever credit payments that weren’t actually
received. So there’s no representation out therenthaver—and there’s no misrepresentation, in other
words—there’s no promise made that we wouldtsayou, ‘Well, you know, if you sent your check
somewhere else, we're still going to credit you.” That& not, not the case. So we think there are real
problems with, with the consumer fraud type claims as well.” (Tr. 85:3SH®) alsq#116 p.4).
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(b)(2), and (b)(3) (#77, p.1). Asprerequisite, a proposed clasgst be 1) so numerous that
joinder of all members is impracticable; 2) #aare questions of law or fact common to the
class; 3) the claims or defenses of the repreSeataarties are typical of the claims or defenses
of the class; and 4) the represéintaparties will fairly and adeqtely protect the interests of the
class. Rule (b)(2) class actions may be maierthihthe party opposing the class has acted or
refused to act on grounds that apply generalthécclass, so that fihanjunctive relief or
corresponding declaratory reliefappropriate respecting the classa whole. Rule (b)(3) class
actions may be maintained if the court finds thatquestions of law or fact common to class
members predominate over any questions affecting only individual members, and that a class
action is superior to other available methéatsfairly and efficiently adjudicating the
controversy.

BANA notes that it would aggressively cest class certificatioan the grounds that 1)
there were large factual vati@ns surrounding individddorrowers’ circumstances; 2) that the
plaintiffs would have difficulty demonstraty actual damages as BANA had already begun to
voluntarily credit the missing payants, supplying its own funds to make those payments; and 3)
BANA had initiated other voluntary stepscinding suspending credit reporting and the
cessation of late fees and defa#$00, p.9). Further, BANA notes that

The unique circumstances of each of thedHPlaintiffs demonstrate that this is

not a ‘one size fits all’ class. For expl®, Mrs. Vought paid by check, while Mr.

Frock and the Skutacks paid via automafink deduction. The Skutacks sent in

proof of payment and had their accounedaed (rendering them part of the

Subclass). Mr. Frock stopped paying mortgage and abandoned the property.

Mrs. Vought's account was credited later.

(#116, p.7). These objections are, to a limited elegvalid, but in this court’s opinion, not so

strong that they cannot be overcome. Regardéessslass certification has not yet been fully

litigated, this opinion, which analyzes the su#ficcy of the settlement agreement, will proceed
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assuming that the class is certified.

Strength and value of breach ofntact and unjust enrichment claims

Regarding the breach of contract and urgmsichment claims, class counsel noted that
they could prevail on only one of those two causkaction because the legal underpinnings of
these two were mutually exclus. After lengthy questioning from the bench, class counsel
grudgingly estimated the likelihood pfevailing on the breach obotract or unjust enrichment
claim to be around 50% (Transcript of Final Rass Hearing, 61:13-62:5 (hereinafter “Tr.”)). At
the hearing, BANA concurred with Plaintiffestimate of success (T46:16-18; 82:19-21).
Later, in its response to this court’s posthing questions, BANA estimated that Plaintiffs’
probability of prevailing on the breach of cat claim to be 25% and on the unjust enrichment
claim to be 30% (#116, p.8), but does not fully diéscwhether this includes an estimate for the
probability of certification. Towgpport their lower estimate, BANAoted that it had fairly solid
legal defenses for this claim. Regarding breafctontract, BANA notedhat it was in fact
TBW'’s duty to forward the payments to BANA (#100, p.9), that no actual contract existed
between BANA and the borrower-plaintiffs, and thus, they had no legal duty to compensate them
for any payments made (Tr. 83:24-84:1; #116, p.8l&ily, in regard to the unjust enrichment
claim, BANA would argue that never received the misdirected payments; rather, since the
FDIC seized the lockbox bank, the funds wetlees misappropriated by TBW, or were in the
possession of the FDIC. (Tr. 77:1-13; #116 p.8).

In contrast, Plaintiffs uprated their estimatf prevailing on the breach of contract claim
to 75%, assuming that classtifezation will be approved (#17, p.5). Similarly, counsel for
excluded party Randall emphasized BANA'’s promigeBlaintiffs and Class Members when he

argued the following:
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“[L]et’s say we're trying thiscase and we present to them the fact that here’s Joe

and Susie Plaintiff that made their payrsetimely and that weren’t given credit

and now Bank of America is sittingdre saying, “No, we dohhave any proof

that you made the payments,” and tay, “Well, here’s my canceled check,”

and they still say, “Sorry.” And then you téflat jury in the box that these people

had been told publicly by Bank of Amea, “Don’t worry. Everything’s going to

be fine. We're going to give you credit.”

Now, | do not purport to be familiar withehaverage juror in this district. But |

would suspect that the average juror iis thistrict who’s confronted with the

issue of, “Here’s somebody that actuatipde a payment on a debt that they

owed and they’ve got proof that they maklat payment. Is it okay to treat them

as if they hadn’t paid?~I don’t think there are gog to be very many people

around in this district that would sd¥)h, it's not important whether you made a

mortgage payment or not.”
(Tr. 127:7-128:1).

In commenting for the record, the court alsoedahat jurors in this court are “extremely
conservative jurors”, averse to awarding lavgedicts (Tr. 66:23-694) (“[Y]our comment
about likelihood of success also ties into the sss®f getting a jury here to award 7.5, 15, 30
million—you would be talking about the largest vetaiger given in this Federal Courthouse in
Urbana, lllinois.”) But by the same token, it istimconceivable that comsvative jurors would
not only be very protective of the homes in whibey live and for which many are likely paying
mortgages, but would also be more likely tosgmpathetic to plaintiffsvho undisputedly paid
their mortgages in a timely fashion and yet warengfully penalized due to an administrative
or bureaucratic oversight on theripaf a large corporate baflEurthermore, such a jury would
likely look differently on injunctive relief witthigh monetary consequences as compared to a
verdict giving pure monetary damages.

Thus, after carefully considering the argnts from counsel and this court’s prior

experience, this opinion adopts an estimattefchance of Plaintiffs prevailing to be 75%.

° See alscomments by the bench re a juror in a prior case indicating that she could not be fair because
the estimated valuation of damages greatly exceedgudbent value of her homghowing that she used
her home value as a yardstick.
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Value of equitable relief

The probability of success must be gaugedregaine value of each outcome to create an
expected value or range of expected valuegaRing the equitable relief of crediting the
mortgage accounts, Plaintiffs have estimatedtti@t/alue of crediting the mortgage accounts to
be between $7.5 and $15 million (Tr. 19:5-9). Def@nt did not dispute this range (#115, p. 5).
As the court could not find on the record a mathematical rationale for this number, this court has
conducted its own rough estimate. Presuming tleatatts claimed by the named plaintiffs are in
fact representative of the class, which thiegudd be, the value of each class member’s monthly
mortgage payment would range approximatetween $500 (plaintiff Frock, #63  6) and
$1,200 (plaintiffs Vought, #63 § 5). There are868 class members in this case. Thus, the
estimated range of benefit for crediting e@thss Member’'s account is between $7.5 million
and $18 million, thereby comporting withe estimate provided by Plaintiff$Therefore, this
opinion will proceed by accepijy Plaintiffs’ estimated values of $7.5 to $15 million.

The value of crediting or refunding late fees similarly resgian estimate by the court.
BANA attested at the final faless hearing that the aomt of late fees that would be either
waived or refunded to approximately $3 millievithout providing any mathematical reasoning
(Tr. 79:15-17). Defendant’s counsdso explained that this was tfiest time that Plaintiffs were
informed of this number, and Plaintiffs didt contest this number. However, BANA also
attested that 1) they “digbt assess any late fees on the accounts during the 60-day period
beginning on the effective date of transfer ofg¢bevicing. Any late feewere assessed after the
60-day period and only because BANA had maieived confirmation concerning which

borrowers’ payments had been received bWI'B(#116, p. 9); that 2) that BANA did not

19°0f course, a sample size of two data points iidliatatistically significant and accordingly, no
representations may be made regarding thdllision of the mortgagpayment population.
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receive the late fee funds in “most instances” (#116, p.8); at@)approximately 58% of

Class Member accounts have” received the refi@aiving or refunding unpaid late charges as
of BANA's filing on July 25, 2012” (#116, p.12). Eghlate fees were predominantly not
assessed and accordingly were not waived ondkfd, or late fees were predominantly assessed
and thus were waived or refunded. Unlike vitie mortgage payments, no one has proposed that
class members erroneously ptidir late fees to TBW. Also unlike with the uncredited
payments, late fees were either received by BAMAhould never have been assessed in the
first place. This conundrum aside, assuming thatyesingle class member was assessed a late
fee would result in a nominddte fee of $201. This number comports with the assumption
provided byamicusand excluded class member Randallpweltimated that each class member
was assessed two late fees at $100 each (#118This)alue thereforbas some superficial
accuracy. However, regarding BANAssatements, it is unlikely thatl the class members were
assessed late fees, and other than Randall’iass¢his court could not find any party arguing
that each class member was assksse late fees. Accordingly, atber estimate of the late fees
would be that half the class wassessed a $200 fee a@titine entire classas assessed a late

fee of $100. Thus, this court adopts estimate of the value ofmedying the late fees to be $1.5
million.

The value of issuing IRS Form 1098 to class members similarly requires an estimate by
the court as no estimate was provided by theggamBased on counsel’s representations, it
appears that the 1098s wersuied to settlement class migers in the tax year 2011. The
methodology to derive an estimate is of great#icdity and uncertainty than the previous two
forms of relief as there are numerous assumptiwaisdo not apply equally to all class members.

First, an IRS Form 1098 will only have anylu&to those settlement class members who
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itemized their deductions for tax year 2011. For those individuals who do itemize, they will have
varying impacts on their final tax liability. Finstance, an individdiavho is in the 35%

marginal tax bracket will benefit more sige#intly than an indidual who is in the 15%

marginal tax bracket. However, setting asideitiherent guesswork in estimating the value to

the class, this court will assume, based on gneagte analysis of 2005 tax year returns, that

35% of the settlement class itemized their deductions in 20additionally, this court will

estimate that the average tax bracket is ¥¥his court will also assume that based on an
average missed mortgage payment of $1,009, $i&#80mortgage interest. As a result, the
estimated value to thetdement class is $585,427.

Finally, based on this court’s understandinghef party’s arguments, neither party has
suggested that a legally suptairie judgment awarding partial liability on these missed
payments is viable. Based on Defendant’'saiditive defenses, the class members would be
entitled to either full recovery aro recovery. Therefore, the rangieexpected values to credit
class member’s uncredited payments is betw$5.625 million (75% chance at $7.5 million) and
$11.25 million (75% chance at $15 million), giveB%% chance that the jury will find for
BANA, with zero recovery. Fdate fees, the expectediva is $1.125 million (75% of $1.5
million). Last, for the IRS Form 1098, $439,000. Thealtexpected value to the class for the
equitable relief provided after a trial isstiefore between $7.2 million to $12.8 million, the
variance arising solely from the uncertainty iotree mean value of the class’s mortgage

payment.

1 See http://taxfoundation.org/article/most-arieans-dont-itemize-their-tax-returns
12 http://www.dailyfinance.com/2012/01/25/surprise-your-tax-burden-is-lighter-than-you-think
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Value of monetary reli&t

As for monetary damages, BANA'’s position igtlif Plaintiffs were to prevail, the total
of any and all damages, including the breachootract and unjust enriafent claims, would be
limited to the statutory penalties availableder RESPA, which prodes for a cap at $500,000
(#116 p. 5). Because of the low likelihood thal qualified borrower correctly submitted a
qualified written request pursuaio the requirements in RESPA, BANA opined that the
probability of a full recovery of $500,000 was %#4.16, p.5). Similarly, their medium estimate
of damages, based on the 266 class members who submitted a claim form alleging they
submitted a written request each receivingth®00 statutory penalty, is a 20% chance of
receiving $266,000. Finally, BANA's low estate was $100,000, based on a “speculative
estimate of the number of Class Members whodeubstantiate their RESPA claims,” with a
25% probability. These numbers only sum t&&0n reference to these estimates, BANA
assumed the other 50% chance was of a comgédémse verdict as suggested at the final
fairness hearing (#116, p.8)Thus, BANA's expected value for any monetary relief comes to
$103,200.

Plaintiffs have taken the position that regagdhe breach of contract claim, the dollar

'3 Neither party has been asked to discuss, aschhbt discussed at length, the legal basis for any
entitlement to monetary damages under a breach of contract cause of action in light of the fact that full
specific performance would be guaranteed pursuahietterms of the settlement agreement and BANA
had not in fact received any mortgage paymentssdiaunsel hinted that borrowers who suffered “real
affected damage on credit reporting” would notifmted on damages on thedarch of contract (Tr.
16:22-25; 20:8-12; 38:17-23%¢ee, e.g Restatement (2d) of Contracts §8 344, 351 (discussing
consequential damages.)

14 Notably, this 50% estimate of a “complete deferesglict” conflicts with their revised estimates of

75% on the breach of contract claim and 70% on the unjust enrichment claim. Further, and oddly, BANA
has also stated that “[their affirmative] defessiotwithstanding, BANA submits for the purpose of
assessing the settlement that there35% chance that a jury could findfewor of Plaintiffs as to at least
some of the Class Members on the RESPA claim&16#p.9). This court does not understand how the
chance of prevailing could be so limvspite oftheir legal defenses. Normally, the probability of the high,
medium, and low recoveries would be multipliedthy probability of success, but since the two have
been conflated, and in order to maintain cdesisy with BANA's other assertions and estimates, this
opinion proceeds with the 50% estimate as it is melevant in the context of BANA’s argument.
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range of recovery on the contract-based claixa)uding the value of the remedial relief, is
$3,717,000, $1,486,800, and $0 (high, medium, and low.) The estimated likelihood of these
recoveries is 20%, 20%, and 60Béspectively (#117, p. 4). Phaiffs did not provide any

rationale for these valuations in their Resgoas July 25, 2012. Further, as they do not account
for the probability of prevailing, but rather are estimates onth@fward assuming that they
prevail, the analysis for these numbers mustt@ke into account a 50%hance of prevailing in
order to be consistent both witbunsel’'s testimony at the finfirness hearing as well as with
BANA's estimate. Plaintiffs’ expected value for the monetary relief therefore comes to

$520,380.

Strength and value of RESPA claim

As discussed above, BANA's estimates of recovery under RESPA, provided that
Plaintiffs prevail, are 10%t $500,000; 40% at $266,000; and 5884100,000. Both Plaintiffs
and Defendant agree that the primary defensleetdRESPA claim would be that many of class
members’ letters did not qualify as statutory RESPA Qualified Written Requests, and therefore
would not have triggered any statutory oatigns on BANA'’s part (#116, p.9; #117, p.4). As
discussed above in footnote 1His court cannot make headstails of BANA'’s estimates of
probability. Defendant estimated the probabilityPtdintiffs prevailing on the RESPA claim to
be 35%, “defenses notwithstanding,” (#116, p. 9),ibtthe same filing also estimated that the
total probability that “any damages suffered by tlass| if certified, [which] would be limited to
the statutory penalties available under RESRé&\ e 50% (#116, p.5-6ln the interest of
consistency, this court will #refore adopt the same expectatlie for BANA's estimate as
discussed above: $103,200.

Plaintiffs’ position is that the probabilityf success on this claim is 75%, with a
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probability of a full recovery of $500,000 b 25%; 20% at $148,680, and 55% at $0 (#117,
pp.4, 5) for an expected value of $116,052.

Accordingly, the net expectelue of continued litigation, estimated by counsel, ranges
between $7.3 million (lower bound for the equitalglief, $7.2 million plus BANA’s estimate
of damages, limited to $103,200 as per their argument) and $13.4 million (upper bound for
equitable relief plus Plaintiffs’ estimate @amages from the breach of contract, $520,380, plus

Plaintiff's estimate of dangges from the RESPA, $116,052).

Value of settlement

With a settlement, the outcomes are guaranthedorobabilities of both injunctive and
monetary relief are pegged®10%. The expected value of th@uimctive relief is therefore the
full value of the agreed-upon concessions as estimated by counsel and discussed above, $7.5 to
$15 million.

As for the monetary relief, a theoreticalatdation of “potential value” may be made.
However, given that such a peeiptive analysis falls far frorthe observed number of claims
actually filed, and give that there is noy presresidual in the settlement agreement, it is more
practical to examine the monetary amount thatilel actually be paid rather than a hypothetical
value that represents no actual value to the class.

The first type of monetary relief isf50 payment for class members who paid TBW a
mortgage payment but did noteave credit for it as of December 1, 2011. The agreement caps
this form of relief at $500,000. However, aslofy 23, 2012, which is after the court-mandated
deadline, the administrator only received 266 cldwnshis type of relief. The second type is
$75 for class members who reported an advdfeet®n their ability to obtain, extend, or

continue credit. Of this type, 81 claims weeeeived from class members and 217 claims for
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subclass members. Finally, the last typ$ds for members who itemized deductions in 2009. Of
this type, 25 claims were received from class members and 93 from subclass members.
Accordingly, out of the $500,000 maximum liabilifipr the first type only), under the terms of
the settlement agreement, BANA wd be obligated to provide $38,600 in monetary relief to the
class.

Therefore, the total actuahlue of the settlement todltlass is approximately $7.5 to
$15 million. This range is not substantially diffetérom the net expected value of continued
litigation, with an estimated 75% chance of ptdis prevailing, as dicussed above. Discounting
the future value of continued litigation to the present value is mostly irrelevant since the vast
bulk of the calculated value iis injunctive relief, and as d¥lay 2012, BANA claimed that they
had credited at least 81% of class membergoAsalculating the future value of the monetary
relief, “even a person with a high discount naigy not care much whether he receives $15 to
$30 now or in the future, since it is suchigiéid amount of money en to a person who is
usually strapped for fundsReynolds v. Beneficial Nat. Bgr#88 F.3d 277, 285 (7th Cir. 2002).
Given the similarly low amounts offered in thetkament agreement and the even lower claim

rate, the future value regligible in comparison.

Voluntary remediation as impactimyaluation of strength of case

Beyond the straightforward baleing calculation, tbre are other circumstances that raise
concern regarding the strength odiltiffs’ case. First, it appearsahall injunctive relief will be
provided to all individuals Wwo made payments that were not credited by BANA. Even
individuals who exclude themselves from greposed settlement wilkceive all injunctive
benefits, including crediting of the uncredited pays, reversal of late fees, the issuance of a

new form 1098 in tax year 2011, and creditaing corrections (§reement § 3.01; #116 p.1).
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In other words, the only difference betweemindividual who opts out of the proposed
settlement and an individual who does not opti®that class members who stay with the
default have the potential to recover up to $150.0@dnetary relief andiill receivethe letter
describing the missing payment issue and egisnt crediting adccounts (#116 p.1). This
seems like an odd result if BANA believed tkiay have no obligation to take these steps
independent of this proposed settlement. Whyaterally provide a remedy that, on its face,
appears to admit liability, if naibligated to do so? The parties at#eat processing all the class
members in a block and not selectively creditimgse who have not opted out is simply more
efficient, and that the time cost required to o@dit those who exclude themselves outweighs
the cost of applying the credithis may be true. But even thoutjfe proposed settlement is not
final, BANA has also declared that it has alneadovided the injunctive fief to a majority of
the potential class members (again, 81% as of late May, 2012). This also seems strange
considering that the proposedtkament agreement is neithendil nor binding on the parties.

Our sister court, in considering whet#eF&T, as a defendant in a class action, would
have stopped charging certain cotgdgaxes but for a settlementaegment in that case, wrote:

The Settlement’s value to consumers in requiring Defendant to cease collecting

the Internet taxes, however, dependsh@nprobability that AT&T would have

voluntarily ceased those ltections independent of the Agreement. If AT&T

would have stopped charging those taxgaudless of whether entered into the

Agreement, for example, then the magjimalue to the Class of the Agreement

with respect to stopping the impugnexhduct would be zero. Conversely, if...

Defendant would have kept charging thievant taxes but for the Settlement,

then the benefits that the Class Members would realize from the Agreement’s

provision requiring AT&T to cease colléeg Internet Taxes would indeed be

$1.98 billion.
In re AT&T Mobility Wireless Dia Services Sales Tax Litigatior89 F. Supp. 2d 935, 960
(N.D. 1ll. 2011). Certainly, iBANA were to have creditetthe accounts regardless of the

settlement (or for that matter etlsuit), that remedy should not tensidered paxif the benefit
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for forfeiting the right to sue. Analogously, bus$eon all fours, the Supreme Court recently held
that attorney fees mayot be awarded to the prevailing paunhder the catalyst theory if that
party “failed to secure a judgment on the merits or a court-orderesent decree, but has
nonetheless achieved the desired result becaedavisuit brought abouat voluntary change in
the defendant’s conductBuckhannon Bd. & Care Home, Inc. v. W. Virginia Dept. of Health &
Human Re$.532 U.S. 598, 600 (2001). Although thatideon turned on the definition of
“prevailing party”, a similar rationale appieWhen voluntary behavior by the alleged
wrongdoer results in the desired@ame but bereft of a full adksarial process, there is an
increased burden to show that the exceptioeaktnent asked for—there, attorney fees despite
the “American Rule”; here, approvat the settlement in spite &he highest degree of vigilance
in scrutinizing proposesettlements of class actions’—H&leed warranted and should be
granted. This scrutiny must be maintained despcourt’s natural tendency to favor the
settlement of class action litigam, thereby clearing an oneroarsd lengthy case off the docket
as well as saving both partiegenxsive transactional cos&ee, e.glsby v. Bayh75 F.3d 1191,
1196 (7th Cir. 1996).

However, this perspective should alsadmpered. For example, under the Federal Rules
of Evidence, evidence of remedial measuremisadmissible to prove negligence or culpable
conduct. Fed. R. Evid. 407. The primary reason faad discourage[e] them from taking[] steps
in furtherance of added safetyd., advisory committee’s note. Similarly, to disincentivize
BANA from taking actions fonon-litigation-relatedeasons, such as to improve customer
relations or to take advantagelaneficial tax timing, would be uaif. Regardless, the fact that
BANA not only voluntarily and unilerally credited mortgageesfbee it was required to, but

also credited those individuals who opted out, satggthat it tacitly recognizes, even if it will
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not admit as much, that its positisnot as strong as it lets on.

No residual distributin of unclaimed funds
This court is also concerdehat the settlement agreement has no terms directing that
unclaimed funds be distributedsomefashion. Termed, variously, ay presremedy” or “fluid

tE 1

recovery”, “the reason for appealingay presis to prevent the defendant from walking away
from the litigation scot-free because of theeaibility of distributhg the proceeds of the
settlement.’'Mirfasihi v. Fleet Mortg. Corp.356 F.3d 781, 784 (7th Cir. 2004).NMirfasihi, the
Seventh Circuit reversed an approval of desmient agreement because the agreement included,
among other questionable features, “the regarsf unclaimed refunds to the putative
wrongdoer.”ld. at 785. Indeed, “[a] reversion pronis might encourage a more generous
settlement offer.1d. Recovery of $25, $50, or $75 for months of trouble, conditioned on having
a written letter and tax forms from three years &godly seems generous. Here, the bench went
so far as to specifically question Defendant’s saliion this issue. In response to the suggestion
that the unclaimed residual be distributed to a nationpiddronolegal aid group assisting in
mortgages, Mr. Russell stated thi#is hard to see how that really something that the class
members themselves would be asking for” (Tr. 248. And in response to the court’s follow-

up question about distributingeesidual among the class members who actually filed claims,
Mr. Russell intimated that “[n]db be cynical abouhis; but often that's done in order to, you
know, raise the number so that you can pay attorriegs. And we didn’t do that in this case.”
(Tr. 146:12-15). There is also thencern that were the full pped value to be split among all

the claimants, that each wouleceive a windfall (although $733 pelaimant does not strike the

court as grossly unjust.)

While the $500,000 cap split among all 14,868 class members is small at $33.63 per
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individual in comparison to the proffered $1B@ximum per claimant, only 682 members filed a
claim form along with the evidence requiredseant 4.5% of the notéd pool. Perhaps class
members did not understand how to file a clainvere confused by the legal language, or the
barriers to filing were so high & make it not worth the timar even possible to claim the $25
or $50 or $75 (what percentagkaggrieved customers makévaitten request” today when
there are telephones and email?) Or it may simplg l@en that only arty minority of the class
was actually affected. For example, BANA estiethat the final fairness hearing that the
number of class members who had their creditesaffected was “verymited,” suggesting that
they might have known that the profferemb was largely posturing (Tr. 50:19-23ke
Mirfasihi, 356 F.3d at 783 (“The part of the $2.4 millioattis not claimed will revert to Fleet,
and it is likely to be a lagpart because many people wdother to do the paperwork
necessary to obtain $10, or es®Bomewhat larger amount.”) W@ut more evidence, it is not
possible to determine the reason for suchwatlionout. But to negaate a cap of $500,000 only
to be liable for $38,600 paints a picture of BANRipping and whistling all the way back to the
bank.

Accordingly, as the strength of Plaffgi claim is high and the expected value of
continued litigation very close tbe actual value of the settlemethiis factor weighs neither for

nor against approving the settlement.

B. Likely complexity, length and expense of the litigation
The second factor that must be considésdbe likely complexity, length and expense of
continued litigation. Obviously, this court approves the proposed agreement, the present

lawsuit would end and class members wouldizeaimmediate benefits as a result. This
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realization could also be dgked if this decision is chaltged on appeal, however unlikely.
Alternatively, it is nearly guaranteed that if teisttlement is not appved that protracted and
costly litigation would ensue. For instancetha time the parties requested a stay to work
towards a settlement, Plaintiffs had filedotion to Certify a Class, Appoint Class
Representatives, and AppointaSs Counsel (#77). Defendanslasserted that they would
vigorously oppose the certification of the proposkds, and any decision would inevitably be
appealed. If the class were tifed, further discovery would beequired and dispositive motions
would be filed, requiring lengthy work by bothrpas and the bench. Bddition, the parties
have estimated that a trial in tluase would require &ast three weeks. After a verdict at trial,
it is likely that there would be post-trial motipnactice and appeals. énall, the significant
complexity of the issues this case presentsintreased length of time that would be necessary
to resolve this case lmpntinued litigation, anthe corresponding dramaiicrease in costs

weigh in favor of approving the proposed settlement.

C. Amount of objection to proposed settlement

The third factor to consider is the aumt of opposition to a proposed settlement among
affected parties. As of the deadline for eibn and objections, seventeen class members have
requested to be excluded from the proposetesatnt. This is a scant 0.11% of the class.
Additionally, only three members ttie Settlement Class filed iten objections to the proposed
settlement (#105, #106, #113), which is 0.02% of the<lIn total, between class members who
either requested to be excluded or objected to the proposed settlement, only 0.13% of the
settlement class has demonstrated any objetdi the proposed settlement. However, as

commentators have discussed, the dearth of whgeor individuals rqguesting exclusion is
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hardly a good indicator of class appro\gge, e.g.Christopher R. Leslid he Significance of
Silence: Collective Action Problems and Class Action SettlepEhfa. L. Rev. 71, 84 (2007).
In fact, a 1996 study for the Federal Judiciaht@efound that betweet?% and 64% of class
action settlements in four major judicial dista had no filings by objectors. Thomas E. Willging
et al.,Empirical Study of Class Actions in Fourdezal District Courts Final Report to the
Advisory Committee on Civil Rul&é3 (1996). Here, not only wetiere three written objections,
counsel for one objector (Mr. Renegar for Mrs@&ier) and counsel for one excluded party (Mr.
Lippe for Ms. Randall) made appearances fromobstate to argue during the final fairness
hearing. Although the fact that both Mr. Riseaad Ms. Randall have competing plaintiffs’
claims in other districts dampens the neutralityheir argument, that they are willing to pay for
their respective attorneys to flytinUrbana and spend the timeatgue against the settlement is

not insignificant.

Comment by named plaintiff Roger Frock

The court was greatly concerned when it received an unsolicited letter directly from
named plaintiff Roger Frock (#108) on Jur® 2012. His correspondence stated, in pertinent
part:

A few days [after making payments between August 2009 and November 2009
that went uncredited] | received anothatter from BAC stating “if they did not
receive a payment of $1,200.00 they wbidreclose on my home December
20,2009”. Not wanting to be forced outrol home with no place to go; | moved
in with a friend and notified BAC | hashoved out and would notify a lawyer and
would see them in court. My lawyer (Mike Braun) then filed against BAC in
Federal Court in Dayton, Ohio. We alksent a RESPA letter to two different
departments of BAC; answered one rexjung for more time to research the
account and the other requesting profofny August, 2009 payment with an
address on where to send it. | sentgheof by certified mail and it was returned
by the USPS stamped ADDRESS UNKNOWN.

[...]
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| was then added to the suit that iswia front of you and your court. BOA has
offered to take back the house and pay me $4,000.00 dollars. | was informed by
Eric Holland that this was in the beasterest of everyone involved and | should
agree to this settlement. Now it has beencgi three years later; | have lost my
home, they have destroyed my credit and/ BOA wants me to sign a short sale
which states that | still live in the hwe. | refused to sign the document without
crossing out the line statingptill live in the house.

[..]

Your Honor, | served this great natidaring Vietnam; and after in the United
States Navy and | am very proud of my tisggved it is a shantbat my life is in
shambles by company called BANK OF ARICA. What they are offering is
nothing close to the pain and sufferingstbank has caused, not to me but many
others who have just threw up their haadsl gave up because they don't think
the courts of our great nation will @mything to a company the size Bank of
America. | believe in our justice systeand this great nation. This nation even
now as we are going through hard timek mse again and will always be the
Greatest nation to live and raise a family.

In response, this court orddrPlaintiff Frock’s counsel toespond to the issues raised by
the letter and establish whether counsel everalghority to enter into a binding settlement
(Text Order of June 18, 2012). On June 20, 2&t2, Holland, counsel for plaintiff Frock,
submitted a declaration responding to the ordarong several other asseverations, Mr. Holland
indicated that “Mr. Frock confined that he continues to agreih and support the settlement,
regarding it as fair, adequaead reasonable to him and the class.” (#109 { 7). Barely one week
later, Plaintiff Frock sent a sexad letter directly to the cou#112). The entire substance of that
correspondence is reproduced below:

Dear Honorable Judge Michael McCuskey:

| would like to apologize fothe delay in sending thistter, | just returned from

my honeymoon. | have reviewed your le@@d also the declaration of Mr.

Holland. | agree with everything Mr. Hollarsaid in his declation to the court

and it was what we talked about on gf®ne, as his declaration said. Thank you
for caring about my comments and this case.
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Notably, several, if not albf Plaintiff Frock’s concernbad already been addressed in

the settlement agreement @levith this court on Janua#, 2012. Paragraph 2.28 of the

agreement requires that “Defendant further agtiesisthe incentive award payment to Plaintiff

Frock will not be applied to reduce the outstagdbalance of his mortgage, and Plaintiff Frock

agrees to cooperate in providing Defendant witteed in lieu of foreclosure and possession of

the subject property securingshioan.” Although there is ndirect evidence of untoward

behavior, and although this coistloath to pry into the saage-making process of drafting

settlement agreements, Frock’s sudden chanbeant raises a suspicious judicial eyebrow.

Exclusion request by James and Barbara De Poppe

While many of thept-out letters werpro forma this court received a letter requesting

exclusion from James and Barbara De Popp&pmoil 20, 2012. Their letter is instructive. The

relevant portions of their lettare reproduced here for context:

Not sure of whether or not the abovéerenced Class Action Lawsuit applies to
us, we thought we should respond to the moM¥e were caught up in the transfer
of loan servicing in August, 2009 and somewhere between August, 2009, and
April, 2011, we believe this particule@asue has been resolved. Through nothing
but sheer determination on our padmehow we managed to get the missing
payment applied. We have copies Ibfoar correspondence back and forth with
all the parties we had to get invety from the Better Business Bureau,
Washington State’s Attornggeneral’s Office, Office of the Comptroller of the
Currency and BAC to mention a few. [...]

We know opinions are like assholes, glerdy has one, but it is really too bad
when a corporation like Bank of Americaalowed to get so big that the left
hand has no clue what thight hand is doing and the hard working American
Citizen suffers as the result.

Please let this letter serve as notice tatre requesting to be excluded from the
above referenced Class Action LawsW find the possibility of receiving $150
an insult considering the amount of argjuand time we ourselves had to endure
to fight for something we had no contmladvance notice afanspiring. If we
thought for one split second tHt50 would get noticed by the huge
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conglomerate known as Bank of Ameridganight be worth it, but you know
about a snowball’s chance in hell.

Obijection by Chris D. Risenar and LaCrista A. Badfley

On May 10, 2012, Risenar and Bagley filed a joint Objection to Settlement Agreement
(#91). These objectors are named plaintiffs gase pending before the United States District
Court for the Western District of Oklahoma—aedased on the same underlying facts as the
case before this court. The initial complaintdiley objectors was dismig$én its entirety and at
this point, their second amended complaint has beduced to one count after dismissal of the
remaining counts by the district court. The rermajrcount in objector’s & is a claim against
BAC Home Loans Servicing, LP, for an allelggolation of the Fa Credit Reporting Act
(“FCRA"). At this point, there has been nsdovery conducted in objectors’ case. Objectors
argue that the “amount of money the class meaél receive is an absolute insult as
compared to the totality of the damages tlas<has sustained.” Factually, the situation that
Risenar and Bagley describesimilar to that experienced lmther parties who have filed
documents with this court. They made a pagirto TBW that was natredited by Defendant,
and following this uncredited paymenteth‘received dunning notices and threats of

foreclosure.”

Objection by Kenneth and Gayla Conway

On May 30, 2012, Kenneth and Gayla Conway filed an Objection to Settlement

!> Several issues beyond the mere sentiment expresseaeh highlighting. First, the De Poppes appear
to be both educated and aware of their non-litigagiNernatives, having contacted the Better Business
Bureau and their state attorney general. And yat there still unable to determine with any degree of
certainty from the notice they received whether tesn qualified to be a member of the class action.
This raises some concern about the notice’s clarity and whether that affected the low response rate.
Second, they appear to be under the impression thasithveir extensive effortsahresolved the issue,

not the unilateral and voluntary act of defendant BANA in crediting their payment. Although purely
conjecture because this court is not in possession dhats/regarding the timing of the credit, this letter
suggests that BANA did not inform the De Poppes about why their account was credited.

' Risenar and Bagley were married in August 2009, but have since divorced.
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Agreement (#105). In their objectipthe Conways explained thdfatiulties they encountered in
dealing with Defendant relating to the uncredipayment. They explained that they received
numerous letters containing threats of foreateswhich are attached to their objection.
Additionally, they explained hothey eventually were forced take an early hardship
withdrawal from their 401k account to attenbptavoid foreclosure. In commenting on the
fairness of the proposed dethent, they explained:
[We] strongly disagree with the settlementideel as though it is a slap in our faces for
all we had to endure. . . . [Defendant] sad undue stress, anguish, and mental fatigue
between my husband and me. | do not knoether households were affected by the
amount of correspondence that our family viag,again this settteent does not account
for all that my family wenthrough over the course of a ngad month period. . . . | hope
that after reviewing all that is given to them, the court may agree that the settlement is not
fair and will make a reamable decision on behalf tife mortgage holders.
In support of their comments, the Conwaysdhtéal numerous documents evidencing the large
volume of letters threateningriclosure, amounting to a stamke-half-inch thickThe Conways
have not alleged that they amaintaining an individual action.
The aggressive comments by objectonsl, @listurbingly, Plaintf Frock, are troubling.

While the quantity of objections is sparseg force of each is strong enough that the court

weighs these objectioragainst approval.

D. Opinion of competent counsel
The opinion of competent cowiss another relevanbasideration in determining
whether a proposed settlementas, reasonable and adequégnfuel 463 F.3d at 653. Class

counsel submitted declarations describing their qualificatioBased upon these declarations,

7«Class Counsel” consists of the following: EBc Holland of Holland, Groves, Schneller & Stolze,
LLC and Michael Donovan of Donovan Searles, LBE co-lead class counsel; Christopher M. Ellis of
Bolen, Robinson & Ellis, as liaison counsel; and JatheShah of Shepherd, Finkelman, Miller & Shah,
LLP, Michael Braun of the Braun Law Group, P.Cndiew S. Kierstead of Law Officers of Andrew
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as well as this court’s obseri@ts during hearings held inishcase, class counsel is well-
gualified and competent in the area of comrpiggation and nationwide class action cases.
Therefore, this court does not doubt thatsbelement class and Defendant have competent
counsel in this case. In thtase, counsel for the settlemeratssd and Defendant have provided
opinions of the proposed settlement duringfihal fairness hearing on May 31, 2012, and in
their written Motions for Final Approval @ettlement (#99; #101). The opinions provided
express strong support for the proposed settlemgpiiring in detail why they believe that it is
fair, reasonable and adequate. (Of course, batieoh negotiated and drafted the settlement; it
would be shocking if either party m@ out against it at this stage.)

Further, “[t]he history of the litigation & good indication in itself of lack of collusion.”
Armstrong v. Bd. of Sch. @&ctors of City of Milwaukeet71 F. Supp. 800, 811 (E.D. Wis. 1979)
aff'd, 616 F.2d 305 (7th Cir. 1980@)erruled on unrelated grounds Bglzen v. Andread34
F.3d 873 (7th Cir. 1998). IArmstrong the Seventh Circuit affired a motion granting approval
of a settlement agreement becatibere [was] nothing in the record to suggest any other
conclusion and that the fees paid to class counsilout more, will nosupport an inference of
collusion in view of the distriatourt’s express finding that tlaenounts paid were less than the
court would have awarded had the issue been preseAraastrong,616 F.2d at 325-26.
Because the court is not so certain that the ntgdtfees here would have been less than would
have been awarded, in light of a complete absef other evidence abllusion, it weighs this

factor neutrally.

E. Stage of proceedings and discovery completed

Kierstead, Peter N. Wasylyk of Law Offices of PéeMWasylyk, Scott E. Smith, L.P.A., and Charles
Schaffer of Levin Fishbine, as executive committeenfmers and co-counsel for the Class and Subclass.
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The final factor is the stage of prodeggs and the amount of discovery completed.
Synfuel 463 F.3d at 653. This aspect of the casesitlers “how fully the district court and
counsel are able to evaluate therits of plaintiffs’ claims.’Armstrong,616 F.2d at 325,
overruled on unrelated grounds Bglzen v. Andread 34 F.3d 873 (7th Cir. 1998). Thus, the
inquiry is whether the claims’ migs may be adequately evaluated.

Here, the proposed settlement was reached tife parties had briefed three motions to
dismiss filed by BANA and had conducted fairlyt@nxsive discovery. With regards to discovery
completed, the parties represémthis court that over 230,0(pages of documents were
produced by BANA and organized and revievagdclass counsel. The parties have explained
that this discovery provided sufficient informatitmnensure that there @) adequate basis to
analyze the adequacy of the proposed settlerB&NA explained that[t]he parties had the
benefit of reviewing rnevant documents produced by bottles and of analyzing the legal
claims, at least at the dismissal stage. At that point, the parties determined that they each had
sufficient knowledge of the factad the law to make educateecisions about the degree of risk
involved for both sides.” (#100 p. 14)espite the parties assertibrat expansive discovery was
conducted, which this court has reason to doubt, the parties hanst described the contents of
those 230,000 pages of discovery. Taifa v. Bayh846 F. Supp. 723, 728-29 (N.D. Ind. 1994)
(describing exactly what invegation took place in reachingdlttonclusion that the discovery
conducted provided class counsethna clear insight into the€ts and strengths and weaknesses
of their legal claims). Therefore, this court i e infer that the discovery consisted primarily
of BANA'’s records relating to the class menmtjexccounts and variousternal corporate
communications. This might exclude relevant information that BANA might not have access to,

such as discovery that would have demonstr#thie scope of injuries sustained by class
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members, beyond the failure to credit mortgage payments and the imposition of late fees.
Additionally, neither party mendns whether any discovery wasnducted examining what type

of consequential damages were suffered by mesdfehe class. Examples of this discovery,
which this court believes would Y& been helpful, would be credit rejections, increased rates on
loan applications, and other types of damageswbatd be expected to have been sustained by
the class if they wrongfully $iered adverse credit reporting.

Additionally, Plaintiffs’ Memorandum in&port of Motion for Final Approval (#103)
refers to the Preliminary ExpeReport of Thomas A. Tarterhich was included in Plaintiffs’
Motion for Class Certification (#78)n that preliminary report, MiTarter explained that “many
documents that are routinely produced indestial mortgage lendg and loan servicing
litigation have not been proded.... The aforementioned dawants are important and if
produced, in my professional judgment will demaaitgtihow residential mortgage loan servicing
industry practices were vialed.” (#78 exh. 1, p. 21-22.)

As Motions to Dismiss have already bdxiefed and ruled on, some preliminary legal
claims have been eliminate8ee Schulte v. Fifth Third Bar805 F. Supp. 2d 560, 589 (N.D. II.
2011) (“[T]he filing of Defendant’s motion tdismiss suggests that the parties began the
litigation in an adverse posture.”). However, thisirt suspects thattiie case were to proceed,
both parties would pursue furthéiscovery. Also, summary judgmemiotions have neither been
briefed nor adjudicated. Thus, the merits in ttdse are far from clear and cannot be compared
with one in which the settlement is produced andke of trial, where counsel would have been
in a better position to negotiate and this coud letter position to ruldecause the inquiry in
the “the stage of proceedings” does not famushe efficiencies resulting from premature

adjudication, this factor weighs agat approving the settlement agreement.

-41 -



F. Additional considerations regarding faimess, reasonableness, adequacy, and collusion

Not egregiously unfair

This settlement is not eggiously unfair. Compensation would not be paid in coupzns,
In re Mexico Money Transfer Litig267 F.3d 743, 748 (7th Cir. 2001). The class members
would not suffer a loss from the maladroit deployment of a common fund, in which they might
be liable for their own counsel’s fee$, Kamilewicz v. Bank of Boston Cora00 F.3d 1348
(7th Cir. 1996). No class went home empgnded, receiving only “emotional satisfactioct,”
Mirfasihi v. Fleet Mortg. Corp.356 F.3d 781, 783 (7th Cir. 2004). There do not appear to be any
misalignment of interests within a single clasfs,Amchem Products, Inc. v. WindséR1 U.S.
591, 626 (1997). There was no evidetwsuggest that a reversecian had occurred, in which
“the defendant in a series ofsk actions picks the most inefigtclass lawyers to negotiate a
settlement with in the hope that the distdoturt will approve a weak settlement that will
preclude other claims against the defendd®éynolds v. Beneficial Nat. Baril88 F.3d 277,
282 (7th Cir. 2002). Surely the expected valuthefinjunctive relief of continued litigation
matches closely with the settlement amount; lgoik a full remedy. But #nlikelihood of this
outcome also occurring in front of a jurymsry high (although suiving appellate review
perhaps somewhat less.) Instetne two primary fairness coerns are “the reversion of
unclaimed funds to the putative wrongdoer” #mel high multiple of attorneys’ fees to the

class’s monetary recoverylirfasihi at 785.

Court has no incentive to prenuaely dispose of the matter
District courts have also been accusepearpetrating the noble libat while ostensibly

protecting the class so as to perpetrate thealtusf fairness, they instead are motivated more by
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docket-clearing and fear ofbreke by colleagues on the bench as well as future noncooperation
from lawyers involved in the deéeeSusan P. Koniak & George M. Cohé&mder Cloak of
Settlement82 Va. L. Rev. 1051, 1127 (1996). In 1996, algtior the Federal Judicial Center
found that about 90% of all thiroposed settlements in clasgions terminated between 1992
and 1994 in the Eastern Districti®&énnsylvania, the Southern Dist of Florida, the Northern
District of Illinois, and the Ndhern District of California wee accepted without modification.
Thomas E. Willging et alEmpirical Study of Class Actions lHour Federal District Courts:

Final Report to the Advisory Committee on Civil RA81996). This high rate of approval
occurred despite objections tethmount of attorneys’ fees ane tinsufficiency of the award to
compensate class members for their losses. Catlyathis court is undaero dramatic pressure
to clear its docket at this time. Also, as naethe final fairness hearing, the judge ruling on this
motion to approve the settlement likely will not be the one presiding over the trial (Tr. 23-24;
86:21-87:2). Last, digtt court denials of settlement skactions, while infrequent, are hardly
anathemaSee, e.gln re Gen. Motors Corp. Pick-Up Truck Fuel Tank Products Liab. L.i&§.
F.3d 768, 822-23 (3d Cir. 1993 re Ford Motor Co. Bronco Il Products Liab. LitigCIV. A.

MDL-991, 1995 WL 222177 (E.D. La. Mar. 15, 1995).

Class counsel fees

A significant concern is that of the fi&nfuelfactors, none includkan examination of
the amount of compensation that the defendantdd pay class counsel. However, the Seventh
Circuit has required that the dist court consider whether tisettlement may have been the
result of collusive behavior. Fin¢rmore, the appellate court lso provided guidance that the
value of attorneys’ fees praions should not be ignored wheonsidering whether there was

collusion.SeeThorogood v. Sears, Roebuck & (827 F.3d 289, 294 (7th Cir. 2010);
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Thorogood v. Sears, Roebuck & G947 F.3d 742, 744 (7th Cir. 2008eynolds v. Beneficial
Nat. Bank 288 F.3d 277, 286 (7th Cir. 2002).

On one hand, the degree of the defendargksaverseness, includi how much it values
closing the book on its mistake pyecluding any further lawsuits not a part of whether the
class was adequately, reasonably, and fasippensated. Class members had their accounts
credited, their late fees reveds¢heir tax credit retroactivelypalied. Everything they asked for,
they got. Or so argues class counsel. Excegtttkie objectors and elwded individuals who
wrote to this court were coerrned about getting BANA'stantion. One objector was upset
because “a corporation like Bank of Americallewaed to get so big that the left hand has no
clue what the right hand is doiagd the hard working American Citizen suffers as the result.”
And although some class members had their acsauatited within four months, some still
have not had their accounts credited, two andfaybars later. The comemts of objectors and
excluded individuals did not ring gfratefulness thdheir accounts were fixed and that they
were receiving between $25 and $150 for their timgk effort, but rather disgust at being thrown
a pittance. Class counsel argtiest those objectorsho had suffered substantial negative
impact should have excluded themselves. The lack of many objectors must mean (or so the
argument goes) that the majority of classnhbers are satisfied witieir accounts being
returned to thetatus quoln fact, they might argue that madtthem weren’t even injured, as
otherwise more of them would have actuallyditdaims. But excluding themselves defeats the
very purpose of a class action. Even if a potéetialuded individual cod claim consequential
damages of a thousand dollars in increased mortgage payments, it would be unlikely to be worth
the cost to litigate.

BANA now admits it made a mistake. lddit acknowledge theerror to homeowners
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early on, maybe because it took some time fertlreaucracy to realize that a mistake had
occurred, decide what should be dpand start the remediation pess. (This is especially true
given that BANA didn’t receive the missing pagnts.) That delay, whether due to lethargy,
insouciance, or plain cautiousness, is ultimately what the objectors and excluded individuals
seem most angry about. The question is not whigther class action settlements should take
into consideration an ostensibly punitive compune the form of higher damages, but more
practically, what legal claim arlaims, if any, could even suppdrigher damages. Counsel has
not discussed those aspects ydtich, at least according torcespondence from class members,
it might consider addressing. Besides, this kihdeterrent might proply be the domain of

state and federal legislatorsregulators, not mass tort laBut seeDeposit Guar. Nat. Bank,
Jackson, Miss. v. Ropet45 U.S. 326, 339 (1980) (“The aggrega of individual claims in the
context of a classwide gus an evolutionary igponse to the existenceinjuries unremedied by
the regulatory aadin of government.”)

Regardless, high attorneys’ fees—thatikjgh multiple compared to the monetary
award to the class—might accomplish the detepearpose, even if indirectly. In theory,
everyone wins: class members are put batkeir original position, class counsel is
incentivized to root out monerongdoing and pursue new ciis on a contingency bas)i
tam-like, and the bank must pay some ten millioflats out of its pocket in injunctive relief
plus another two million to class counsel, presumably encouraging them to develop policies to
prevent similar debacles from occurring in the fut@ee, e.gRichard Posner, Economic
Analysis of the Law, 626-27 (5th ed. 1998) (“Tiest important point, on an economic analysis
[of class actions], is that theolator be confronted with the st3 of his violation—this achieves

the allocative purpose ofdhsuit—not that he pays them t® kictims.”) Taken without context,
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the additional two million in class fees would serve to make the settlement more attractive by
increasing the cost of the vagion. And yet somehow this doeet ring true. There must be

some point at which the recovery to the clasoisutweighed by attorneys’ fees that even if the
net cost of the two options is the same ®phtative wrongdoer, ttadlocation is not fair.

The terms of the settlement, despite skuperficially generous $500,000 cap, ended up
being a zero-sum framework whehe putative attorneys’ fees amd cannibalized the funds that
would otherwise have gone to the class. Preglyn BANA does not care who it pays so long as
it maintains its public image amecludes subsequent actions. @itwurts have dealt with the
problem of overcompensating the claiming slaseembers by capping each individual member’s
recovery and directing the resalbe paid to an alternatg presrecipient. There might be other
solutions.

The combination of a reversionary fund kesttent and a clear sailing clause has given
other courts reason to pause. Psms for clear sailing clauses

decouple class counsel’s financial inceasiirom those of the class, increasing

the risk that the actual distribution will be misallocated between attorney’s fees

and the plaintiffs’ recovery. They potentially undermine the underlying purposes

of class actions by providing defendants vathowerful means to enticing class

counsel to settle lawsuits in a manner detrimental to the class.

Int’l Precious Metals Corp. v. Water§30 U.S. 1223 (2000). One distrcourt was so disturbed

by the combination of these two features it opined that “the presence of [both a reverter clause
and a clear sailing clause] in any settlenagreement should present a presumption of
unfairnesghat must be overcome by the proponents of the settlengytvéster v. CIGNA

Corp., 369 F. Supp. 2d 34, 46 (D. Me. 2005) (emphasis in originaljténnational Precious

Metals Justice O’Connor reluctantly died certiorari in a challemgto an attorney fee award,

noting that because the district court appravedorder, petitioners waived any right to
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challenge the reasonableness of the fee al#&80 U.S. at 1223. THeylvestecourt took this
to mean that “the District Court must giverfieular scrutiny to reversionary fund agreements
with clear sailing clauses at this stage”, sifa@e a reversionary furgettlement with a clear
sailing provision is approved, it may well be inggdble for other courts taddress any apparent
unfairness in the misallocation thfe total payout between attornejeses and actual payments to
the class.’Sylvester369 F. Supp. 2d at 46. Again, while the present case does not utilize a
classic reversionary fund in which attorneyse$ are paid from a conom pool that directly
reduces the class’s recoveryurntdoubtedly did not escape eitlparty’s attention that every
dollar not claimed from the fund was one dotlzat BANA could use to pay class counsel’s
fees.

Although this court cannot know for certain hawch the class gained (due to BANA'’s
voluntary remediation) or lostifle to unconscious fesmeking) as a result of class counsel’s

efforts, it has nonetheless been charged as a fiddoiatlye class. In thable, this court finds
that the terms of the settlement are neitagrnor adequate to the class members.

81 International Precious Meta)ghe reversionary fund was $40 million, of which $6.5 million was
distributed, and $13 million in fees were awarded.
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IT IS THEREFORE ORDERED THAT:
(1) The Motions for Approval (#99 and #101) are DENIED.
(2) Parties are ordered to further neain with Judge David G. Bernthal.
ENTERED this 4 day of October, 2012
s/ Michael P. McCuskey

MICHAEL P. McCUSKEY
UNITED STATES DISTRICT JUDGE
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