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Thursday, 19 November, 2020 04:23:17 PM
Clerk, U.S. District Court, ILCD

UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

RYAN HAWKINS

Plaintiff,
V. No.: 20-cv-2193-MM M
NURSE PRACTITIONER DUPREE, et al.,

Defendants.

N N N N N N N N

MERIT REVIEW ORDER

Plaintiff, proceedingro seandin forma pauperispursues a 8§ 1983 action for deliberate
indifference to his serious medi needs at the Danville Cortemal Center (“Danville”). The
case is before the Court fongerit review pursuant to 28 8.C. § 1915A. In reviewing the
complaint, the Court accepts the factual allege as true, liberallgonstruing them in
Plaintiff's favor.Turley v. Rednoyr729 F.3d 645, 649-51 (7th Cir. 2013). However, conclusory
statements and labels are ingiént. Enough facts must be proviti® “state a claim for relief
that is plausible on its face&lexander v. United Stateg21 F.3d 418, 422 (7th Cir. 2013)
(citation and internal quotation marks omittedjhile the pleading staiard does not require
“detailed factual allegations”, it requires “necthan an unadorned, the-defendant-unlawfully-
harmed-me accusationWilson v. Ryker4d51 Fed. Appx. 588, 589 (7th Cir. 2011) quoting
Ashcroft v. Igbal556 U.S. 662, 678 (2009).

Plaintiff alleges that he has been sufferfirm upper back paisince November 2019.
On January 27, 2020, Plaintiff’ was seen by Defendant Nuesgiftsner Dupree. Defendant
Dupree prescribed a “strong paifi’pand muscle relaxers anddaered an x-rajWhen Plaintiff
was seen by Defendant for the x-ray two days |&kintiff informed him that he had not yet

received the medication which had been orddteappears that Defelant took no action as,
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when Plaintiff was seen by another practitiowes weeks later, he had still not received the
medication.

On an unidentified date, Plaifitspoke with a Jane Doe Nurse, complaining of the delay.
The Nurse responded that things were likely stlw@ to the holidays. Plaintiff claims, however,
that Jane Doe Nurse never documented in the régembmplaints or thiact that he had not
received his medication. In Mdr@and April 2020, Plaiiff spoke with Nurg Tina, complaining
of extreme pain, apparently still not havinge®ed his medication. Daidant Tina indicated
she would follow up, but she, too, took no actiom. May 29, 2020, Plaintiff saw another nurse
named “Dana” or “Donna.” This dividual indicated that sheauld look into the failure to
provide the medication, but still,ghmedication was not forthcoming.

Plaintiff assert that he conties in pain with restricted mement, alleginghat that he
has essentially received neatment at all and, though his problems persist, no diagnosis.
Plaintiff names N.P. Dupree attte three nurses. He also nanwgexford Health Sources, Inc.,
and Danville. Plaintiff requests compensatorgl ponitive damages as well as injunctive relief,
that his problem be diagnosenldasurgery be provided, if needed.

ANALYSIS
To state a claim for delibeindifference to a seriousedical need, Plaintiff must
plead sufficient facts to estaddt that that he (1) suffered froan objectively serious medical
condition; and (2) that the defendavas deliberately indiffererib a risk of serious harm
from that conditionSee Gomez v. Rand&80 F.3d 859, 865 (7th Cir. 201Bstelle v.
Gamble 429 U.S. 97, (1976Farmer v. Brennan511 U.S. 835, 837 (1994). Here, Plaintiff
states a colorable d¢ha against Defendants Dupree, Tinaldana (or Donna) as well as the

Jane Doe Nurse as he sufficiently pleadsttiey were deliberately indifferent to his
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complaints of pain and complaints that thedication which had beemdered from him was
never dispense&eePetties v. Carter836 F.3d 722, 727-28 (7th Cir. 20183,amended
(Aug. 25, 2016}“the Eighth Amendment ‘safeguardetprisoner against a lack of medical
care that ‘may result in pain and srihg which no one suggests would serve any
penological purpose.™)

Plaintiff also alleges that Wexford had amconstitutional policy under which a patient
was required to be seen three times by nurstaff before being referred to a physician.
Wexford may be liable for eonstitutionainjury underMonell v. Dep’t of Sdal Servs. Of City
of New York 436 U.S. 658, 691-92 (1978), but only if it had a policy or practice which resulted
in injury to plaintiff. McCauley v. City of Chicag®71 F.3d 611, 616 (7th Cir. 2011) (to
adequately pleailonell liability, allegations “must allow [theourt] to draw the reasonable
inference that the [defendant] established a paigractice” which caused the injury.) Here,
Plaintiff alleges that he expericed pain and restricted mavent because Defendants did not
provide the pain pills and musdlelaxants which had been prescribed for him. As a result, he
was allegedly injured by Defendantallures to act rather thandin having acted pursuant to a
Wexford policy or practice. Wexford DISMISSED without prejudice.

Plaintiff also names Danville, which is rmtnenable to suit under 81983. Danville is an
agency of the State of lllinois and enjoys 8tate’s Eleventh Amendent sovereign immunity
against federal court clas for money damagesSittig v. lllinois Dept. of Cor;.617 F. Supp.
1043, 1044 (N.D. Ill. 1985)Vynn v. Southwar®51 F.3d 588, 592 (7th Cir.2001) (Eleventh
Amendment bars federal couriitsior money damages against statison and Department of
Corrections). Furthermore, tiségatutory scheme of § 1983 proggirelief to one injured by a

“person” operating under color of law. A state @tstagency is not a “pens’ amenable to suit.
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Thomas v. lllincis697 F.3d 612, 613 (7th Cir. 2013ee Wright v. Porter Count2013 WL
11761909, *2 (N.D. Ind. Mar. 19, 208ismissing IDOC and theast Moline Correctional
Center as not persons amenestiol suit under § 1983). DanvilleDXdSMISSED withprejudice.

IT ISTHEREFORE ORDERED:

1. This case shall proceed solely on tlediberate indifference claims against
Defendant Dupree, Nurse Tina, Nurse “Dana”@onna” and the Jane Doe Nurse. Wexford is
DISMISSED though Plaintiff will hav80 days in which to repledus claims against Wexford,
should he wish. The pleading is to be captioAptended Complaint and te include all of
Plaintiff's claims without reference to a pripleading. All other claims will not be included in
the case, except in the Court's discretipon motion by a party for good cause shown, or by
leave of court pursuant to Federal Rule ofild?rocedure 15. Danville is DISMISSED with
prejudice.

2. Plaintiff files [10], a letter in with he requests the recruitmentpod bono
counse. Plaintiff’'s prior request had been defedhis failure to documera good faith effort to
secure counsel on his ow®ee Pruitt v. Mote503 F.3d 647, 654-55 (7th Cir. 2007).
Notwithstanding, Plaintiff files t letter without documenting amsych effort. [10] is DENIED.
In the event that Plaintiff renevwss motion for appointment obansel, he is to provide copies
of the letters sent to, and receivfrom, prospective counsel. Pldinis also advised that if he
requests relief of this @ot, he is to file it ag motion, not as a letter.

3. The Clerk is directed to send to each DefEnt pursuant to this District's internal
procedures: 1) a Notice of Lawsaitd Request for Waiver of Servic;a Waiver of Service; 3)

a copy of the Complaint; and d)copy of this Order.
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4, If a Defendant fails to sigand return a Waiver of Sace to the Clerk within 30
days after the Waiver is s the Court will take gpropriate steps to effefiirmal service on that
Defendant and will require that Defendant pay the full costs of formal service pursuant to
Federal Rule of Civil Procedure 4(d)(2). If a Defendant no longer vatrikee address provided
by Plaintiff, the entity for whiclDefendant worked at the time identified in the Complaint shall
provide to the Clerk Defendant's current waddress, or, if not knaw Defendant's forwarding
address. This information will be used only for purposes of effecting service. Documentation of
forwarding addresses will be m&med only by the Clerk and shall not be maintained in the
public docket nor disclosed by the Clerk.

5. Defendants shall file an answer withire prescribed by Local Rule. A Motion to
Dismiss is not an answer. Thaswer it to include all defees appropriate under the Federal
Rules. The answer and subsequent pleadings addtess the issues and claims identified in
this Order.

6. Plaintiff shall serve upon any Defendant who has been served, but who is not
represented by counsel, a copyewéry filing submiied by Plaintiff forconsideration by the
Court and shall also file a certiite of service stating the date which the copy was mailed.
Any paper received by a District Judge or Magistdatgge that has not been filed with the Clerk
or that fails to include a reqeid certificate of service wilbe stricken by the Court.

7. Once counsel has appeared for a Defendaintiff need not send copies of
filings to that Defendant or to that Defendactsinsel. Instead, the Clerk will file Plaintiff's
document electronically and sendtice of electronic filing talefense counsel. The notice of
electronic filing shall constitute notice to Deflant pursuant to Local Rule 5.3. If electronic

service on Defendants is not available, Pldimtifl be notified and instructed accordingly.
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8. Counsel for Defendants is hereby grantexvéeto depose PIdiff at Plaintiff's
place of confinement. Counsel for Defendants shall arrange the time for the depositions.

9. Plaintiff shall immediately notice the Cdwf any change in mailing address or
phone number. The Clerk is directedset an internal coureddline 60 days from the entry of
this Order for the Court to check on the g$adf service and entecheduling deadlines.
ITISFURTHER ORDERED THAT THE CLERK ISDIRECTED TO:

1) ATTEMPT SERVICE ON DEFEDANTS PURSUANTTO THE STANDARD
PROCEDURES;

2) SET AN INTERNAL COURT DEADUNE 60 DAYS FROM THE ENTRY OF
THIS ORDER FOR THE COURT TO CHEC®N THE STATUS OF SERVICE AND ENTER
SCHEDULING DEADLINES, AND,

3) ENTER THE STANDARD QUALIFIED PROTECTIVE ORDER PURSUANT TO
THE HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT.

LASTLY, IT IS ORDERED THAT IF A DEFENDANT FAILS TO SIGN AND
RETURN A WAIVER OF SERVICE TO TH CLERK WITHIN 30DAYS AFTER THE
WAIVER IS SENT, THE COURT WILL TAE APPROPRIATE STEPS TO EFFECT
FORMAL SERVICE THROUGH THE . MARSHAL'S SERVICE ON THAT
DEFENDANT AND WILL REQUIRE THAT DEFENDANT TO PAY THE FULL COSTS OF

FORMAL SERVICE PURSUANT TO FEDERARULE OF CIVIL PROCEDURE 4(d)(2).

ENTERED: 11/19/2020

sMichael M.Mihm
MICHAEL M. MIHM
UNITED STATESDISTRICT JUDGE




