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UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

TYLER WALKER, )
Plaintiff, g

V. ) No.: 15-cv-3318-SLD
JEFFERY KORTE, et al., g
Defendants. ;

MERIT REVIEW-AMENDED COMPLAINT

Plaintiff, proceeding pro se, files an amended complaint alleging excessive force,
retaliation an unconstitutional strip searahd failure to intervene at the Western lllinois
Correctonal Center (“Western”). The case is before the Court for a merit review pttsuzi
U.S.C. 8 1915A In reviewing the Complaint, the Court accepts the factual allegationsas tru
liberally construing them in Plainti#f favor. Turley v. Rednour, 729 F.3d 645, 649-51 (7th Cir.
2013). However, conclusory statements and labels are insufficient. Enough fadbe must
provided to “state a claim for relief that is plausible on its fadéekander v. United Sates, 721
F.3d 418, 422 (7th Cir. 2013)(&tion and internal quotation marks omittedYhile the pleading
standard does not require “detailed factual allegations”, it requires “morertheradorned, the-
Defendantaunlawfully-harmedme accusation.'Wilson v. Ryker, 451 Fed. Appx. 588, 589 (7th
Cir. 2011) quotingAshcroft v. Igbal, 556 U.S. 662, 678 (2009).

Plaintiff's original complaintarose froman April 12, 20140range Crush” tactical team
operation at Westeiin which teamsfrom six prisonsparticipated The complaint
stated claims oéxcessivdorce byDefendantMyers and DoeDefendants #3, #4 and #5; and

retaliation byDefendantsviountain, Rine, Albert, MilleandDodds® The Court notes that Doe

! plaintiff has newly identifiedoe Defendant #3 as K. Evens and Doe Defendant #4 as B. HaboehDefendant
#5 remains unidentified.
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Defendan#6 was dismissed at merit review though this is not reflected in the case caption.
Defendantd<orte and Goins were dismissed Riaintiff's failure to plead their personal
participation.

Plaintiff's amended complaimealleges excessive force by DefantiMyersas well as
former Doe Defendantvensand Habrich Plaintiff alsoreasserts an excessifggce claim
againsthe still unidentifieddoe Defendant5, who allegedly dug his fingers into the pressure
points behindPlaintiff's earswhile transporting him.

The excessive force clainagainst Defendantdyers, Evens,Habrichand Doe#5 will
proceed.The name$K. Evens” and B. Habrich’ are tobe added to the caption ptaceof Doe
#3 andDoe#4. Plaintiff is advised that it ibis respasibility to identify Dee Defendant#5.

Plaintiff also allegeshatDefendant€£vens andHabrichstripped him naked, though he
offered no resistanceRlaintiff claims thaDefendantdaughed ahim anddragged hirmaked
through thdacility where he was seen bgmale personnelA strip search which is maliciously
motivated, unrelated to institutional security, and without penologisafication violatesthe
Constitution. Whitman v. Nesic, 368 F.3d 931, 934 (7th Cir. 20043ee also, Calhoun v.

DeTella, 319 F.3d 936, 939 (7th Cir. 2003) (the Constitution forbids punishment that is “so
totally without penological justification that it results in the gratuitous imdiicof suffering.”)
citing Gregg v. Georgia, 428 U.S. 153, 173 (1976plaintiff's allegationsas to thestrip search
will go forward as tdefendant€Evens andHabrich butasan Eighth Amendmentlaim rather
thanthe Fourth Amendment clairasserted

Plaintiff reallegedfailure to intervene againgYarden Jeffrey Korteandasserts this
claim for the first timeagainstSergeant Robert Adams. Defendant Korte had originally been

dismissed foPlaintiff’s failure to allege his personal participatiorthe infringement Plaintiff


http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2013313984&serialnum=2004482453&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=8522C101&referenceposition=934&rs=WLW14.04

now claims that Defendants Korte and Adams were present, witnessed the alfagedcatad
stop it. To be liable for failure to interveneDafendanmust be aware that excessive force was
being used anldave had a realistiqgpportunity to intervene to prevent the harAbdullahi v.
City of Madison, 423 F.3d 763, 774 (7th Cir. 2008}ting Yang v. Hardin, 37 F.3d 282, 285 (7th
Cir. 1994). Plaintiff has alleged enough to state an Eighth Amendment claim for deliberate
indifference as to Defendark®rte and Adams. Warden Ke is to be reinstateghd Robert
Adams is to be added as a Defendant

Plaintiff has also named 42 additiomfendantsfrom six other prisonsyho were part
of the tactical teamPlaintiff identifies them by name but alleges no individual allegations that
they witnessed the abuse and failed to intervene. As indicabefeadanis not liable for
failing to intervene unless veas aware of the use of excessive force and had a realistic
opportunity tointerveneto prevent the harmAbdullahi at 774. It appears thaPlaintiff attempts
to assert that athct teanofficersin the facility were liable for failing to intervendde does not
plead sufficienfacts, howeverto establisithat any of these2individualswitnessed theise of
force, had a realisticpportunity to intervene, and failed to do stheseDefendantsare
DISMISSED

Plaintiff reassertshe claimthatDefendantdMountain, Rine, Albert, Dodds and Miller
harassed and threatened hinmataliation for his filing grievancesThis claim will go forward
as well as the excessive force claims agddesendants Myers, Evens and Habrich; ¢leems
of unconstitutional strip sear@gainstDefendants Evens and Habrich, d@hefailure to
intervene claim againfefendant¥Korte and Adams. Doe Defendant #6 and the 42 newly

named Defendantre DISMISSED.



IT ISTHEREFORE ORDERED:

1. This case shall proceed solely on éxeessive force claims against Defendants
Myers, Evens and Habrich; the unconstitutional strip search by Defendants Everabaot;H
the failure to intervene by Defendattsrte and Adams; and retaliation Bgfendants
Mountain, Rine, Albert, Dodds and MilleAny claims not identified will not be included ingh
case, except in the Court's discretion upon motion by a party for good cause shown, or by leave
of court pursuant to Federal Rule of Civil Procedure 15.

2. K. Evens and B. Habrich are to be substitutedoe Defendarg #3and #.
DoeDefendant #6 and the 42 newly nani@fendantareDISMISSED. DefendanKorte is to

be reinstated and Defendd®bbert Adams is to be addad a Defendant

3. The Clerk is directed to send waivers of service to Defendkrte and Adams.
7/28/2017 s/Sara Darrow
ENTERED SARA DARROW

UNITED STATES DISTRICT JUDGE



