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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
SPRINGFIELD DIVISION

BRET BRAY, individually and on behalf )
of all others similarly situated, )
Plaintiff, ;
V. )) Case N019-3157
LATHEM TIME CO., ;
Defendant. ;
OPINION

RICHARD MILLS, United States District Judge:

This is an action for alleged violations of the lllinois Biometric Information
Privacy Act, 740 ILCS 14/&t seq (“BIPA”).

Defendanimovesto dismiss for failure to state a claim and to join necessary
parties ando dismis for lack of personal jurisdiction.

l. BACKGROUND

Defendant Lathem Time Corp. (“Lathem”) designs and sells biorsdsed
timekeeping systems to employers to track time worked by hourly employees.
Plaintiff Bret Bray alleges that his former employ&tixson Lumber Sales of
lllinois, Inc. (“Hixson”), required him to use Lathem faciedcognition technology

on a timekeeping device (a “Lathem Device”) and that Lathem violated BIPA by
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collecting, storing, using, and/or disclosing his biometric infaimnavithout giving

the notices and obtaining the consertpuired by the statute. Bray filed a proposed
class action complaint in the Circuit Court for the Fourth Judicial Circuit,
Montgomery County, lllinois, seeking to pursue those claims for himsdlfoan
behalf of any individual working in lllinois who pposedly had their facial
geometries collected, captured, received, obtained, maintained, stored or disclosed
by Lathem, regardless of where they worked.

On June 18, 201%athemremoved thectionto this Court.

Bray alleges Lathem designs and sells bioimdtmekeeping systems to
employers throughout lllinois to track time worked by hourly employees. Because
employees clocking in or out must use biometriike their facial geometry-this
technologyeliminatesthe possibility ¢ “buddy punching” that could occur if a
traditonal punch card were used. It is not possible to “borrow” facial geometry to
clock in for a friend.

BIPA requires collectors of biometric data to inform the subject in writing
that biometric data is being collected or stored and receive that person’s written
consent. See740 ILCS 14/15(b). If the collector discloses the data, it must
generally—absent some exceptions not present-heeeeive consent for that as

well. See740 ILCS 14/15(d). Additionally, any entity in possession of biometric



datamust create a publicly accessiblaicy regarding the retention and destruction
of such dataSee740 ILCS 14/15(a).

Bray contends Lathem violated each odsth provisions. As an employee
from whom Lathem collected facial geometry while ignoring his rights under BIPA,
therefore, Brayrings this suit to enforce the statute on his own behalf and on behalf
of a class ofllinois citizens whose rights Latheim alleged to haveiolated inthis
way.

Lathem claims BIPA was not designed to apply to tpady technology
vendors like itself. Although BIPA ay give Bray a cause of action against his
employer, Hixsor-which he is pursuing in a separate action in state-eatidoes
not give him a claim against Lathem. Lathem contends he is attempting to assert a
claim that does not exist. Bray alleges thathkan collected his data and heéld
without obtaining his consent. Moreover, Lathem did not establistteation
policy. Bray further contends that BIPA applies to all “private entities” which would
include Lathem. Thus, Bray asserts he has allegesbé&ewlaim.

Lathem further alleges that, even if Bray could state a claim, the claim should
still be dismissed for failure to join numerous necessary parties: the employers of
the putative class memberBray contends this portion of the motiorpimature,
asthere is not sufficient information to determine the necessity of any additional

parties under Federal Rule of Civil Procedure 19.



Lathem further asserts it is a Georgsed seller of workplace timekeeping
devicesand software servicasith de minimisconnections to lllinois. Because of
these limited contacts with lllinois and because its®li#tted contact is a result of
the actions of third parties like Hixson, Lathem claims the action should be dismissed
for lack of personal jurisdiction. Bray contends Lathem’s business relationships
with lllinois citizens, from which his injuries arose, subject it to jurisdiction in
Illinois.

Il.  DISCUSSION

The Court will first considetathem’smotion to dismiss for lack of personal
jurisdictionbecause if there is no personamurisdiction the Court cannot address
the other motion See be2 LLC v. lvanp842 F.3d 555, 557 (74ir. 2011) (noting
that the entry of a judgment when the court lacks personal jurisdiction over the

defendant is void).

(A)

In considering a motion to dismiss under Rule 12(b)(2), the Court accepts the
Plaintiff's allegations concerning personal jurisdintionless the allegations are
refuted through undisputed affidavit§ee Swanson v. City of Hammpadl F.

App’x 913, 915 (7th Cir. 2011).



Federal courts sitting in diversity may exercise personal jurisdiction over a
nonresident defendant only if the fortstate court would have such jurisdiction.
See Hyatt Int'l Corp. v. Co¢®02 F.3d 707, 713 (7th Cir. 2012Because lllinois
permits personal jurisdiction if it would be authorized by either the lllinois
Constitution or the United States Constitution, the state statutory and federal
constitutional requirements mergeuBid, Inc. v. GoDaddy Group, In®623 F.&8
421, 425 (7th Cir. 2010). Under the Constitution, the inquiry is whether it is “fair
and reasonable” to require the nonresident defendant to answer the plaintiff;s claim
the entity must have contacts or ties with the state “such that maintenancsuwf the
does not offend traditional notions of fair play and substantial justineetnational
Shoe Co. v. Washingtp326 U.S. 310, 316 (1945) (internal quotation marks
omitted). A defendant must purposefully avail itself of the privilege of conducting
activities within a state, thereby invoking the protection of its |&see Burger King
Co. v. Rudzewicz471 U.S. 462, 4745 (1985). The contacts must create a
“substantial connection” with the state and not be the result of “random,”

“fortuitous” or “attenuated” contactdd. at 475

The plaintiff cannot be the sole link between a defendant and the f&@aen.
Walden v. Fiore571 U.S. 277, 285 (2014). While “a defendant’s contacts with the

forum State may be intertwined with his transactions or interactions with the plaintiff



or other parties,its “relationship with a plaintiff or third party, standing alone, is an

insufficient basis for jurisdiction.’ld. at 286.

(B)

The issue is whether lllinois has specific jurisdiction over Lathenorder
for there to be specific jurisdiction, “the defendant’'s contacts with the forum state
must show that it purposefully availed itself of the privilege of conducting business
in the forum state or purposefully directed its activities at the stdtexngton
Insurance Company v. Hotai Insurance Co.,. | 938 F.3d 874, 878 (7th Cir. 2019)
(internal quotation marks omitted). Next, “the plaintiff's alleged injury muge ha
arisen out of the defendant’s forenglated activities.” Id. Additionally, “any
exercise of personal jurisdiction must comport with traditional notions of fair play

and substantial justice.ld.

The Seventh Circuit has cautioned that courts “should be careful in resolving
guestions about personal jurisdiction involving onloentacts to ensure that a
defendant is not haled into court simply because the defendant owns or operates [an
interactive] website that is accessible in the forum staddtlin v. Spin Master

Corp., 921 F.3d 701, 706 (7tir. 2019) (citations omitted). The minimuoontacts



analysis “center on the relations among the defendant, the forum, and the litigation.”
Id. In order for there to be personal jurisdiction, the defendants must have targeted
the forum state.See id Lathem’s “suit related conduct must create a substantial
connection with the forum State” in order for there to be personal jurisdiciee.

Walden 571 U.S. at 284.

In support of its motion to dismiss for lack of personal jurisdiction, Lathem
has submitted the Declaration of Lance Whipple, its Vice President, Sales &
Marketing. When a defendant submits evidence disputing a court’'s exercise of
personal jurisdiction, the plaintiff must provide evidence supporting the court’s

exercise of jurisdictin. See Matlin921 F.3d at 705.

Lathem contends it does not have sufficient contacts with lllinois to justify
the exercise of specific jurisdiction. Moreover, Lathem alleges its sales and

interactive website are irrelevant to the jurisdictional anglysi

According to Mr. Whipple’s Declaration, Lathemas no offices or facilities
in lllinois. Itis not registered to do business in lllinois and has no Illinois employees.
Lathem has no real estate, accounts, other personal property or physicalgoésen
any kind in lllinois. Lathen does not interact with its customers’ employees, such

as Bray or any putative class membétsrelationship is solely with the employers.



Lathem alleges it does not target lllinois customers or their employeeg in an
way. Mr. Whipple states Lathem does not adverimslllinois, send sales or other
representatives here, maintain any sales or marketing programs for lllinois
customers, or geographically restrict the sales of its products and services. Lathem’s
suitrelated “contact” is limited to offering an optional weérvice, PayClock
Onling that is available to customers in lllinois. “If the defendant merelyabger
a website, even ‘chighly interactivé website, that is accessible from, but does not
target, the forum state, then the defendant may not be haled into court in that state

without offending the Constitution.be2 LLC 642 F.3cdat559.

Lathem notes it did not itself create any contact with lllinois. It is the result
of decisions by employers to (1) use Lathem Devices in the state, (2) enable the
facialrecognition feature, and (3) enroll in PayClock Online. The absence of any
one of these decisions by the employers would break the chain of events that led to
suitrelated contact with lllinois. As Mr. Whipple states, Lathem did not evén se
the Lathem Device to Bray’s employer, Hixson lllinois; instead it sold and shipped
themto Hixson Lumber Sales in Arkansas. Whipple notes that customers can move
and use the devices as they see fit, including across state lines. Accordingly, Lathem
had nothing to do with how the devices got to lllinois. As Lathem alleges, its contact
with Brayis purely happenstance and the result of the actions of third parties. Such

“random,” “fortuitous” or “attenated” contacts-which is based solely on the



actions of another entityvcannot support specific jurisdictiorSee Burger King

471 U.S. at 475.

Bray claims that Lathem could reasonably forettes its products and
services would be purchased and usdtlimois. Citing lllinois v. Hemi Group LLC
622 F.3d 754 (7ttCir. 2010), Bray contends that Lathem’s business appears to
include an expansive and sophisticated online venture and, when an entity holds
itself out to conduct business nationwide and essful in reaching nationwide
customers, personal jurisdiction exis&ee idat 760.In Hemi Group the Seventh
Circuit found significant that the online seller expressly stated that it would do
business with 49 states by saying it would ship to any state in the country except
New York. See id at 758 (“Although listing all forynine states by nameowld
have made a stronger case for jurisdiction in this case, inasmuch as it would have
expressly stated that Hemi wanted to do business with lllinois residents, thaultet re
Is the same.”). Mr. Whipple states that Lathem imposes no such limitatias on i
sales. Additionally, the issue Hemi Groupconcerned the defendant’s failure to
pay sales taxgee622 F.3d at 756, so the sale itself was amldtted cordct This
lawsuit concerns Lathem’s alleged collection, storage use and disclosure of

biometrics-not Lathem’s sales.

Bray citesuBID, Inc. v. GoDaddy Group, In®623 F.3d 421 (7tkir. 2010)

for the proposition that the Seventh Circuit found that personal jurisdiction existed

9



based on Interndiased activities. The defendant in that case had aired many
national commercials, including six straight years of Super Bowl&els.idat 427.
Its advertising activities included celebrity and sports sponsorships which
successfully reached lllinois custome&ee id Lathem has not targetellinois in

a remotely similar manner. AccordinglyBidis inapposite.

Bray also relies oMobile Anesthesiologists Chicago, LLC v. Anesthesia
Associates of Houston Metroplex, R.823 F.3d 440 (7tiCir. 2010), wherein the
Seventh Circuit states that “[a] defendant’s deliberate and continuous exploitation
of the market in a forum state, accomplished through its website as well as through
other contacts with the state, can be sufficient to establish specific gersona
jurisdiction” 1d. at 446. In this case, however, there are no contacts with the state
other than the website and that alone is not eno&ge id (“A plaintiff cannot
satisfy theCalder standard simply by showing that the defendant maintained a
website accessible to residents of tbeuin state and alleging that the defendant

caused harm through that website.”).

Bray also relies ohorberg v. Shutterfly, Inc152 F. Supp.3d 1103 (N.D. IlI.
2015) whereinthe plaintiff also asserts a violation of BIPA. Judge Norgle noted
that defendants iNorbergoperated multiple websites that provided digital photo
storage, sharing, and photo prints and novelty gifts, slphoto mugs and

mousepadsyhich wasavailable in all 50 states and internationaBee idat 1105.
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The photo sharing and printing services were offered directly to lllinois citizens,
while hard copy photographs and otheoductswere shipped directly toher
customers.See id The alleged statutory violation stemmed out of the defendants’
contact with lllinois residentsSee id Accordingly, the court denied the defendants’
motion to dismiss for lack of personal jurisdictionSee id This case is
distinguishable because Lathem’s only “contact” with lllinois occurs when its
customers—-employers, not end usergseach out to purchase its products and
services. Brag and the putative class membargury stems not from that contact

but from the employerssubsequent use of Lathem Dewcavhich take place
wherever and in whatever manner the employers choose. Accordingly, the injury
here does not stem from Lathem’s lllinois contacts and does not establish specific

jurisdiction.

The Court concludes Bray #$afailed to rebut Lathem’s evidence
demonstrating the lack of personal jurisdiction. Lance Whipple’'s Declaration noted
that Lathem is incorporated and headquartered in Georgia; does not have any real
estate, accounts, personal property, employees, or physical presence indidiasis
not target lllinois or purposely directly sales into the state through advertising and
marketing or the use of sales or service representatives; and did not even sell a
Lathem Device to Bray’s employer in lllinois. Because Bray has not refuted Mr.

Whipple’s statements, the Court accepts those statements asSese GCIU
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Employer Retirement Fund v. Goldfarb Corp65 F.3d 1018, 1020 n.1 (7@ir.
2009) (“[W]e accept as true any facts contained in the defendant’s affittaadts

remain unrefuted by the plaintiff.”).

Based on the random and attenuated nature of Lathem’s contacts with
lllinois—and the lack of any suitlated contaetthe Court concludes that personal
jurisdiction over Lathem would not comport with traditional notions of fair play and
substantial justice. Accordingly, Lathem does not have sufficient contacts with

[llinois to warrant the exercise of specific jurisdiction.

Ergo, the motion of Defendant LathenilTime Corp to dismissfor lack of

personajurisdiction[d/e 14] is GRANTED.

TheClerk will terminatehe Defendants motion to dismis for failureto

statea claim [d/e9].
The Clerk will enterJudgmentnd terminatethis case.

ENTER:March 26, 2020
FOR THE COURT:

/s/ RichardMills
Richard Mills

United States District Judge
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