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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
ROCK ISLAND DIVISION

LISA R. WILSON, )

)

Plaintiff, )

)

V. )
) Case No. 4:16v-04025SLD-JEH

DAVID JONES )

)

Defendant )

ORDER

Before the Court are Plaintifisa Wilsoris Motion for Leave to He an Amended
Complaint, ECF No. 3Gthe Magistrate Jge’s Report and Rcommendatioas to Wilsohs
motion, ECF No. 3gand Defendant David Jones’s Motifor Summary didgment, ECF No. 49.
For the reasons that follow, the Report amtédnmendatiors ADOPTED, Plaintiff’'s motion is
DENIED, and Defendant’s motion is GRANTED.

BACK GROUND"

Since 2011Wilson, who is AfricanAmerican,has worked for the City of Galesburg
(“the City”) in the“Handivan Division” of the City’'s Community Devgbment Department,
which provides curbside transportation for residents with special needs. Wpsaitisn is
classified as “Secretary I.” Her job dutieslude clerical work and dispatclAs to the latter

Wilsonfields calls from Handivan passergjabout when and where they want to be picked up

! At summary judgment, a court “constru[es] the record in the light rauetdble to the nonmovaand avoid|[s]
the temptation to decide which party’s version of the facts is motg tikee.” Payne v. Pauley337 F.3d 767, 770
(7th Cir. 2003). The facts related here are, unless otherwise notedfrtakelones statement of undisputed
materid facts, Mot. Summ. J., ECF No. 4®8om Wilson’s disputed material and immaterial facts ashditeonal
material facts, Resisputed Material Fact€CF No. 53; frondones’'seply thereto, Reply, ECF No. 54nd from
the exhibits to the motionsWhere the parties disagree about the facts, the Court views the eviderclgint th
most favorable to Wilsgrthe noamoving party, and drawall reasonable inferences in Havor. McCann v.
Iroquois Mem’l Hosp.622 F.3d 745, 752 (7th Cir. 2010) (citiAgdersorv. Liberty Lobby477 U.S. 242, 255
(1986)).
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and relays this information to the Handivan drivers. She does not providayttum guidance
to the drivers, who are free to select their own routes. Wilson Dep. 68:4-69:5, Mot. Summ. J.
Ex. A, ECF No. 49-1 at 18-19 (“I would call out to the driver and let them know that they have a
passenger ready or there’s been a change to their schedule. But they take whatetlesy
choose . . . I would just tell them, you have a passenger readytag€CBR or WaMart.”).

The Handivan vision receives federal funding through the Department of
Transportation and, consequently, must comply with applicable federal regulatioas. Thi
includesregulations promulgated by the Federal Transit Administration (“FTA’ansigg
prohibited alcohol and drug use, which mandate drug and alcohol testing of transportation
employees responsible faafsty-sensitive functios. 49 C.F.R. 8 655.1. These functions
include “[c]ontrolling dispatch or movement of a revenue service vehicle.” 49 C.F.R. § 655.4.
The City’s Handivans are revenue service vehicles.

In July 2012, Jones was hired by the City as the Human Resource and Risk Manager. In
this role, Jones was required to emrstlire City complieavith all federal, state, and local laws
and regulationsHe determinedVilson was the only Handivan employee not in the pool subject
to random drug testing. In February 2014, Jones condMilsdn, asking about her job duties.
She told Jones that she performed dispatch duties. Wilson Mem. Mar. 12, 2014, Mot. Summ. J.
Ex. B, ECF No. 49-2 (“I told him that I did clerical work and dispatchThereafter, Jones
determined that Wilson should be in the drug testing pother Cty employeeslisagreed
becausen yearsprior, the prevailing opiniomvasthat Wilson did not performeafetysensitive
functions because she did not provide toyrturn guidance In addition, two audits irecent
yearshad not found that the Handivaivi3ion was out of compliance with federal regulations

because Wilson was not in the drug testing pool.



Upon being added to the drug testing pool, Wilsadto submit to an initiatrug test.

She was informed that she would not hear anything unless the result was pésitvever, in
March 2014, Jones came to the Handivan office and informed another Handivan employee,
Allyson Andrewswho is also AfricarAmerican,of Wilson’s results, which were negatite.
Jonedestified hemistook Andrewdor Wilson, Mot. Summ. J. Undisputed Material Facts Y 38,
though Wilson disputes this assertion, Resp. Disputed Material Facts { 38.

Around this time Jones also made several racially offensia¢ements to various City
employees.With reference to adding Wilson the drug testing pool, Jones said to a coaork
“Well, don’t you think she should be tested? She’s black.” Main Dep. 16:1-2, Mem. Opp. Mot.
Summ. JEx. L, ECF No. 52-3. Jones also asked Wilson’s superifisbe ttought Wilson
would pass théest. Mannon Aff. 14, Mem. Opp. Mot. Summ. J. Ex. N, ECF No. 52-5. Jones
testifiedhe did not recall making either of these statements. Jones Dep. 70:21-71:10, 78:18—
79:8, Mot. Summ. J. Ex. C, ECF No. 49-3 at 19. Jafsstold Andrews that because there was
another City employee besides Wilson whose first name was “Lisa,” he walul¥ilson “the
black Lisa.” Andrews Aff. 11 9, 17, Mem. Opp. Mot. Summ. J. Ex. M, ECF No. 52-4.

In January 2017, the City Council passed a new policy on drug testingjis Tt first
iteration that list the Handivan Secretary | position as one subject to random drug té&3nng.
its passageWilson has been selected for testintpnes is no longer employed by the City.

PROCEDURAL BACKGROUND

On February 6, 2016, Wilson filed a two-count complaint against the City and Jones.

Compl., ECF No. 1. Jones was sued in his official and individual capacities. Count One alleged

a violation of 42 U.S.C. § 1981. Count Two alleged violations of Wilsocomstitutional

2 Jones testified that heerballytold Andrews the test was negativi@nes Dep. 46:313, Mot. Summ. JEx. C,
ECFNo. 493 at 13 while Andrews averred thdbnes handed her a physical copy of the restultdrews Aff. {10,
Mem. Opp. Mot. Summ. J. Ex. M, ECF No. 32



rights—it did not specify which rights—pursuant to 42 U.S.C. § 1983. Dafasdiled a

motion to dismiss Mot. Dismiss, ECF No. 3. In her response, Wilson clartiedallegations:

she claims that the drug test violated her Fourth Almemt right to be free from unreasonable
searches and seizures; that her Fourteenth Amendment right to equal pratettielaws was
violated by the City’s “underutilization of minorities,” coupled with the applicaof the drug

test to her alone, and Jones’s other alleged behavior; and that her freedom to make and enforc
contracts under § 1981 was impeded by the drug test and all of Jones'’s workplace Behavior.
SeeMem. Opp. Mot. Dismiss 4-6, ECF No. 8.

The Court granted Defendants’ motion, dismissing all claims against the Gith was
terminated as a defendar8eeOrder 9, ECF No. 10. The Court also dismissed Wilson’s claims
against Jones in his offidieapacity, as well as any frganding 8 198 claim against him in his
individual capacity.ld. at 7~8. The claims thatvent forward were those against Jones in his
individual capacity pursuant to 8 1983, including a 8 1981 claim, a Fourth Amendment claim,
and a Fourteenth Amendment equal protection clagmat 8.

On February 17, 2017, Magistrate Judge Jonathan E. Hawley entered a Rule 16
Scheduling Order, which set a March 19, 2017 deadline for amended pleadings for Wilson, and a
March 20, 2017 deadline for JoneSeeFeb. 17, 2017 Minute Entry (adopting the dates outlined
in the Discovery Plan, ECF No. 16). The Scheduling Order also set a discovery ddadline o
January 17, 2018, and a dispositive motion deadline of February 17, [20018.

On November 15, 2017, Wilson filed a motion for leavéile an amended complaint
pursuant to Rule 15(a)(2). Mot. Leave Amend, ECF No. 30. In support, Wilson cites several

“substantial change][s] in the circumstances of the parireganuary 2017, the City adopted a

3 Wilson did not specify that her § 1981 claim against Jones in his individueticawas brought pursuant to
§ 1983 but “8§ 1983 is the exclusive mechanism to vindicate violations of § 1981 bgigitliral state actor acting
in his individual capacity.” Order 5 n.4, 8 (quotikgCormick v. Miami Uniy.693 F.3d 654, 661 (6th Cir. 2012)).
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new policy on drug testing, which includes Wilson’s position among those subject to random
drug testing; Wilsolhecame aware of the new policy when Jones asked her to sigreifter;
in April 2017, she was tested pursuant to the new policy; also in April 2017, Jones resigned his
position with the City; and in May 2017, Jones’s original attorney withdrew aed attorney
was substituted inld. at 2-2. Wilson also asserts that, as of the date of filing, neither party had
been deposedd. at 2. Thismotion was referred tdudge Hawley pursuant to Rule 71, and a
Report and Recommendation (“R&R”), ECF No. 36, was entered December 7, 2017,
recommending that the motion be deni&tlilsontimely filed an objection to the R&R.
Objection, ECF No. 39. Thereatfter, Jones filed a motion for summary judgment. Mot. Summ
J., ECF No. 49.
DISCUSSION
l. Motion for Leaveto Filean Amended Complaint
Courts “should freely give [parties] leave” to amend their pleadings “wisticguso
requires.” Fed. R. Civ. P. 15(a)(2)[A] fter the expiration of the trial court’s Scheduling érd
deadline to amend pleadings,” however, “the moving party must show ‘good’cpusiant to
Rule 16(b). Trustmark Ins. Co. v. Gen. & Cologne Life Re of A24 F.3d 542, 553 (7th Cir.
2005). “In making a Rule 16(b) good-cause determination, the primary consideratiothe. . is
diligence of the party seeking amendmernlioto v. Town of Lisbar651 F.3d 715, 720 (7th
Cir. 2011). Also relevant is whether the amendment will prejudice the oppoaitg gnd
whether the amendment was necessitated by the opposing party’s actmhs®td act.See
6A Charles Alan Wight et al.,Federal Practice andProcedure§ 1522.2 (3d ed. 20)8Relief is

not warranted if the party seeking it has actied dilgently, if it is sought because of attorney



neglect or inadvertencer if the party seeking ftas failed to satisfactorily explain delays that
led to the need for modification of the scheduling ordeyr.

Judge Hawley recommends Wilson’s motion for leave to file an amended conbglaint
deniedbecause Wilson has not shown good cal®&&R 1, 4 (“[T]here is nothing in the record
to indicate . . . [she] faced impediments in filing her motion to amend at an earliéj.time.
Wilson’s lack of dligence is demonstrated by the months that passed between the time of the
“substantial change][s] in the circumstances” and her motion to athen@ity adopteds new
policy in January 2017; Wilson became aware of the new policy when Jones askesidmeit to
after its adoption; Wilsowas tested pursuant to this policy in April 2017; &vitson was aware
of Jones’s resignation since at least June 2017, evidenced by her FOIA reqtiesSeparation
Agreement, dated May 23, 2017, FOIA Requksm. Op. Mot. Leave Amendx. A, ECF
No. 35. Id. at 4-5. Nor does the substitution of defense counsel support her request to amend.
Id. at 4. Judge Hawley also concludleat Wilson cannot satisfy the more liberal standard for
amendment under Rulé(a)(2) either Id. at 5 He finds that the eight months between the
amended pleadings deadline and the November filing of her motion to amend amounts to undue
delay and that allowing the amendment, which would reintroduce the City as a defeddat, w
unduly prejudice the City, as well as Jon&sk.at 5-6.

Parties may objedb a magistrate judge’s recommended disposititnin fourteen days
of being served with a copy. Fed. R. Civ/ZR(b)(2). “[ T]he districtcourt judgemust make a
de novo determination only of those portions of the magistrate judge’s disposition o whic
specific written objection is madeJohnson v. Zema Sys. Cqrp70 F.3d 734, 739 (7th Cir.
1999). “If no objection or only partial objection is made, the district court judge re\heas t

unobjected portions for clear errorld. The district judgenay accept, reject, or modify the



recommended disposition, or return it to the magistrate judge for further proceefied) R.
Civ. P.72(b)(3).

Wilson objects to Judge Hawley’s conclusion that she was not diligent in filing her
amended pleading. Objection As diligence is the “primary consideration” in determining
whether a party has shown good cause under Rule $&@#lioto, 651 F.3d at 720, the Court
construes tld as an objeain to Judge Hawley’s finding that Wilson has not established good
cause. Accordingly, the Court will review this issue de ndveeFed. R. Civ. P72(b)(3).

To substantiate her objection, Wilson recounts various delays in opposing counsel’s
document production between March and September 2017, as well as attorney communications
related to the scheduling of depositions between August and December 2017. Objection 1-4.
Relief under Rule 16(ljan be appropriate where the amendment was necessitated by the
opposing party’s actions or failure to a8ee6A Chales Alan Wright et al.supra § 1522.2.

But Wilson does not identify how opposing counsel’s alleged delay in producing certain
documents precluded her from seeking amendment at an earlier date. None of thesaidoc
informed her of the “substantial changg[syhich she arguegistify the timing of her proposed
amendment, as well as the proposed amendment i&etVot. Leave Anend1-2. The City
adopted its new policy on drug testing in January 2@dilson became aware of the new policy
when Jones asked her torsigfollowing its adoptionWilson was drug tested pursuant to this
policy in April 2017 and Wilson was aware of Jones’s restgmasince, at least, June 2017.
These ten, seven, and five month delays, respectively, demonstrate a lageatdilsee

Alioto, 651 F.3d at 720 (affirming denial of leave to amend where the plaintiff waited eight

months past themended pleadingteadline and two months after receiving the defendants’



motionto dismiss, which allegedly triggered the plaintiff's amendment, because thiguteds
“insufficient diligence”).

Wilson also points tthe fact that Jonesbtained new counsel in May 2017 and that, as
of the date of her motion for leave to amend, neither Wilson’s nor Jones’s depositionsrhad bee
taken. Mot. Leave Amend42. Wilson cites no legal support for the proposition that either of
these circumstances demonstratesd cause. Finally, Wilson asserts, “[s]ince we filed this case
and continuing we have interviewed a number of potential withess who are employedg or w
employed by the City . . . and who have direct knowledge . . . of the information that was
relevant to our request to file an amended complaint.” Objections 4. She doesnfigt id
specific withessespecific information they had regarding her amendment, or explain why she
could not obtain this information before November 2017. The Court is still without an adequate
explanation for theightmonth delay. e Courtalsofinds that permittinggmendmentvould
prejudice the City, which was terminated as a defendant before discovaneocsd, as well as
Jones, who has abided by the Rule 16 Scheduling Order. Wilson has not established good cause.

Having reviewed de novo the contested portion of the R&R, the Court reviews its
remainder for clear error only5ee Johnsqri70 F.3d at 739. SpecificglJudge Hawley's
conclusion that Plaintiff also cannot satisfy Rule 15(a)(2)’'s more libenadlard for amendment.
Upon review, the Court finds no such error and the remainder of the R&R is ADOPTED.
Plaintiff's motion for leave to file an amended complaint is DENIED.

. Motion for Summary Judgment

Jones now moves for summary judgment as to all of Wilsemsiningclaims. Mot.

Summ. J2 (“Jones requests this Court dismiss with prejudice Wilson’s remaining 42 U.S.C.

88 1981 and 1983 claims . . . based on Wilson’s inability to show a constitutional deprivation or



because Jones is entitled tmaified immunity.”). But Jones provides legal argument only as to
theFourth Amendment clairpursuant to 8§ 1983 and Jones’s entitlemenuiified immunity
as to this claim These are the arguments the Court will addr&e=CDIL-LR 7.1(D)(1)(c)
(providing that a motion for summary judgment must include an argument section, including
citations to supporting authority, for each separate point oflaw).
a. Legal Standard on a Motion for Summary Judgment

Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.
56(a). At summary judgment, the court’s function is not to weigh the evidence andideterm
the truth of the matter, but to determine whethere is a genuine issue for tralhat is,
whether there is sufficient evidence favoring the-nmving party for a jury to return a verdict
in his favor. Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (198@)atel v. Allstatdns.
Co, 105 F.3d 365, 370 (7th Cir. 1997). The court must view the evidence in the light most
favorable to the non-moving party and draw all reasonable inferences in that fasudy.s
McCann v. Iroquois Mem’l Hosp622 F.3d 745, 752 (7th Cir. 2010) (citiAgderson477 U.S.

at 255). “A genuine issue for trial exists only when a reasonable jury could find foartige

* The Court’s Order on theotionto dismiss identified a similassueregarding Defendants’ supporting
memorandum Defendants moved to dismiss #ire complaintbut did not argue that the § 1983 claims against
Jones in his individual capacitgust be dismissedThus the Court found Defendants failed to support with
argument thie request for dismissal of the entire casel addressed only the arguments made. Orer 2

In the motion for summary judgment, Jones argues he is entitled tossyjudgment as to “Wilson’s remaining 42
U.S.C. 88 1981 and 1983 claims alleging Jones-thsted Wilson because she was black based on Wilson's
inability to show a constitutional deprivation or because Jones is entitledltfieguimmunity,” Mot. Summ. J. 2;
“[a]s the drug test was not a violation of Wilson'’s constitutiomgits, Wilson's claims under Section 1981 and
1983 must fail and the Court need not conduct any furtherringjid. at 11; and, in the argument section on
qualified immunity, Jones argues “Wilson also cannot show that Gafefbled to drug test a white employee
situated similarly to Wilson,Id. at 20. Jones’s brief's passing references to § 1981 do ficesulones’s brief
cites only Fourth Amendment case law and case law on the general principledifcfdjimmunity. And, although
his third argument uses equal protection language, he cites notsuppqual protection case law. Moreover, in
his Reply, Jones states that any allegations that Wilson was treated dlfehamt similarly situated white
employees are “a red herring” with “nothing to do with the case at bar.” R2plf¥he Court fails to understand
this argument as one of the clairhattwent forward follaing the motion to dismissas an equal protection claim
against Jones in his individual capacity pursuant to § 19880rder 5, 8.

9



opposing the motion based on the record as a whéligitone v. United State480 F.3d 859,
861 (7th Cir. 1999) (quotinBoger v. Yellow Freight Sys., In21 F.3d 146, 149 (7th Cir.
1994)).
b. Analysis

Jones argudse is entitled to summary judgment as to the Fourth Amendment claim
becausée had a legitimate purpose for placivgson in the drug testing pool, that s acted
pursuant t&-TA reguldions. Mot. Summ. J. 2, 12—1Th addition Jones argues Wilson’s
consent defeats her Fourth Amendment claim and, regardless, he is entitlediexdquali
immunity. Id. at 9-11, 17-20. In response, Wilsargues shehould not have been added to the
drug testing pool because she is not a dispatcher within the meaning of the FTAxegalad
that shevasadded to the pool because of her race. Mem. Opp. Sdnir8, ECF No. 52.

1. Fourth Amendment

The Supeme Court has held thedmpelled urine testing for drugenstitutes a search
under the Fourth Amendmengkinner v. Ry. Labor Exet#ss’'n, 489 U.S. 602, 617 (1989).
The Fourth Amendmemgenerallyproscribes unreasonable searches, that is, searches conducted
without a warrant supported by probable cause. U.S. Const. amend. IV. Buethessments
do not necessarily apply in the context of drug testiriljn the context of safety and
administrative regulationsthe SupremeCourt has upheld suspicionless searatlasre“special
needs, beyond the normal need for law enforcement, make the warrant and prabséle-
requirement impracticable.Bd. of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie Cnty. v.
Earls, 536 U.S. 822, 829 (2002) (quotation marks omitteek; alsdNat’l Treasury Emps. Union
v. Von Raap489 U.S. 656, 668 (1989) (“[I]n certain limited circumstances, the Government’s

need to discover such latent or hidden conditions, or to prevent their development, is\fyfficie
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compelling to justify the intrusion on privacy entailed by conducting such ssandthout any
measure of individualized suspicion.”). “[W]hen such a special need exists, duoulg s
‘balance the individual’'s privacy expectations against the government’s tetereetermine
whether it is impractical to require a warrant or some level of individualizgucsus in the
particular context.” Krieg v. Seybold481 F.3d 512, 517 (7th Cir. 2007) (quotMagt’l
Treasury Emg. Union 489 U.S. at 665)). This balancing test presents a question of law.
Shepherd v. City of Peoria No. 13¢v-1526, 2015 WL 2455084, at *4 (C.D. Ill. May 22,
2015) (citingBolden v. Se. Penn. Transp. Au#b3 F.2d 807, 822 & n.23 (3d Cir. 1991)).
Jones submits to the Court that it needdetermine whether a special need exists and, if
so, whether the balance between Wilson’s privacy expectations and the goverinmexeists is
such that random drugsting is constitutionally permissibléot. Summ. J. 12. Jonsaggests
that because Congress mandated drug tesfipersons who perform safety-sensitive functions,
and Wilson performa safetysensitive functionthe drug testing necessarily comports with the
Fourth Amendmentld. The Court disagres statutes and regulations do not automatically
relieve the government of its obligation to establish the presence of a spedand that the
government interests at stake outweigh the individual’s privacy expectaBee&onalez v.
Metro. Transp. Auth174 F.3d 1016, 1023 (9th Cir. 19989jécting a similar argument in a
Fourth Amendment challenge to the same regulations stating “[w]e cannoy diefgd tothe
administrative agency’s determination that dispatchers perform a ‘safesjtive function.”)
(citing Nat’l Treasury Emps. Unigl89 U.S. at 677—78, where the Supreme Court did not defer
to the Treasury Departmentietermination that employebandlingclassified materials
performed safetysensitive functions because the record raitfeslquestion whether . this

category of employedbhas been defined] more broadly than is necessasg® als@Gonalez v.

11



Metro. Transp. Auth.73 F. App’x 986, 988—-90 (9th Cir. 200@pnducting théalancing
analysis)

Neither party conducted this analysis in their respective summary judgnmefmdyrso
the Court will not conduct it eithedn addition the Court finds that such an analysis is
unnecessary to determine that Jones is entitled to qualified immasitys actions were not
cleaty unconstitutional in light oéxisting law

2. Qualified Immunity

Qualified immunity shields government officiglerforming discretionary functions
“from li ability for civil damages insofar as their conduct does not violate cleddylisbed . . .
constitutional rights of which a reasonable person would have knaderfow v. Fitzgerald
457 U.S. 800, 818 (1982). “[O]nce the public official raises the defense of qualified immunity,
the plaintiff bears the burden of showing (1) whether . . . she has asserted anvaflati
constitutional right, and (2) whether the applicable constitutional standardsleeny
establibed at the time in questionl’evenstein v. Salafsky64 F.3d 345, 351 (7th Cir. 1998).
A district court mayaddress these questions in either ordiéitler v. Harbaugh 698 F.3d 956,
962 (7th Cir. 2012) (citingpearson v. Callaharb55 U.S. 223, 236 (2009)jIf the right at issue
was not clearly established at the time of the violation, the Court may exerciserngsion not
to determine whether the defendant violated that plaintiff's constitutional rigtgputy v. City
of Seymour34 F. Supp. 3d 925, 932 (S.D. Ind. 2014).

A constitutional right is clearly established if “its contours [are] sufficyecigar that a
reasonable officlavould understand that whheis doing violates that righit. Estate of
Escobedo v. Bende800 F.3d 770, 779 (7th Cir. 2010) (quotation marks omittedonducting

its inquiry, the Court looks to controlling precedent from the Supreme Court and the Seventh
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Circuit. Abbott v. Sangamon Cnty., lIF05 F.3d 706, 731 (7th Cir. 2013). “[l]f there is no such
precedent [it] cast[s] a wider net and examine[s] all relevant case law to deterrethemnthere
was such a clear trend in the case law that [it] can say with fair assurance tieabtinition of
the right by a controlling precedentis merely a question of timeltl. (quotation marks
omitted). “But a case dicy on point is not required.ld. (quotation marks oitted); see also
Estate of Escobed600 F.3d at 779 (noting that “the unlawfulness must be apparent in light of
the preexisting law” (quotation marks omitted)).

In a 2007 casehe Seventh Circuit described a spectrum of cases addrésairty
Amendment challenges to random drug testing:

Courts have widely permitted random drug testing of public employees who work
with large, mobile equipment. Random drug testing is permitted in the aviation
industry, including testing of air traffic controllers, aircraft maintenance
personnel, flight crew members, and flight attendants. Courts have also upheld
random drug testing for employees in the rail, highway, and water trangportat
industries; including railroad safety inspectors, highway and motor caafiy s
specialists, and lock and dam operators. A number of courts have also upheld
drug testing of heavy equipment operators, sashforklift operators, tractor
operators, engineering operators and crane operators because of the threat to other
persons in the area.

At the same time, courtgve recognized an outer limit on the nature of the safety
threat that justifies random drug testingee, e.g.Burka v. N.Y. City Transit
Auth, 751 F. Supp. 441, 443-44 (S.D.N.Y. 1990) (holding that elevator operators,
carpenters, masons, plumbers, sign painters, and power distribution maintainers
are not in safety sensitive positiond)at’l Treasury [Emg.] Union v. Watkins

722 F. Supp. 766, 770 (D.D.C. 1989) (granting preliminary injunction against
randon drug testing of Department of Energy empley whose job duties
included driving cars and vans with documenigt’l Treasury [Emg.] Union v.

Lyng 706 F. Supp. 934, 947 (D.D.C. 1988) (granting a preliminary injunction to
Department of Agriculture employees who drove a daily shuttle busjlavam

and passenger cars).

Krieg, 481 F.3d at 518 (some citations omittesge alsaDimeo v. Griffin 943 F.2d 679, 684—-85
(7th Cir. 1991) (noting that “[rflandom drug-testing of transportation workers is temisys

upheld, whether they are railroad employees, truck drivers, airline pilots, dribeis” andthat
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“[i]t is desirable . . . not to multiply legal distinctions indefinitely” regardiegting some
employees but not others inheavily regulated industry with important state interasstake);

id. (holding that a rule requiring jockeys, drivers, and other participants in horseinatgsing
starters, assistant starters, and parade marghalgipnit to suspicionlesdrug testing did not
violatethe Fourth Amendment). Other courts have noted the unpredictable nature of the
balancing analysis for suspicionless drug testi@geGonzalez174 F.3d at 1020-21 (collecting
cases) (“The urine testing cases decided by the Supreme Court over the last aecgdad
both ways depending on their quite particularized factdédnsen v. Cal. Dep’t of Corrs920 F.
Supp. 1480, 1487 (N.D. Cal. 1996) (“As the cases have addressed new situations, it has becom
more apparent that the balancing test often is a subtle undertaking, requirtigesxef
judgment and discrimination that are not always-eeiflent or selexecuting—and therefore

not always predictable with confidence.”).

Although Wilson is not classified as a dispatcher, it is undisputed that her job duties
include dispatching the Handivans. She fields calls from Handivan passengers lareuand
when to pick them up and relays that information to drivers. Without this information, the
drivers would not know where to go or when to go there. In 2014, it was not clearly esthblishe
that a public employee with job duties similar to Wilson’s could not be subjected to raindgm
testing consistent with the Fourth Amendment. A case directly on point is not requitieel fo
constitutional standards to be clearly establisked,Abboft705 F.3d at 731, but the Court has
not found one sufficiently analogou¥he most applicable caseG®nzalezwhere the Ninth
Circuit heldthat a bus dispatcher could be randomly drug tested pursuant to the same FTA

regulations, though in the context of a large urban mass transit syGtamalez73 F. App’x at
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988-90 (noting that the dispatcher’s duties included responding to emergencies agd calli
police if needed).

ThatJones acted pursuant to valid FTA regulations also bears on the question of qualified
immunity. See Sherman v. Four Cnty. Counseling,@&87 F.2d 397, 401 (7th Cir. 1993)
(concluding that a police officer who acted pursuant to a facially valid@tatscheme was
entitled to qualified immunity) Wilson has cited no cases questioning the constitutional validity
of these regulations, the breadth of the FTA'’s definition of safetgitivefunctions, or any
cases where random drug testing has been invalidated as applied to a persomgefidotually
analogous job duties.See Estate of Escobedo v. Mari02 F.3d 388, 404 (7th Cir. 2B}

(“Once the defense of qualified immunity is raised, it becomes the plariiffden to defeat it.”
(quotation marks omitted)). The FTA has acknowledged the difficulty in line-dramithg

respecto employees that perfornisgatchin rural and smallirban settingsSeePrevention of
Alcohol Misuse and Prohibited Drug Use in Transit Operations, 66 Fed. Reg. 41996-01 (Aug. 9,
2001) (noting, in issuing its final rule, that the agency would not provide a universalioefaii
dispatcher, allowing empjers to determine whether a particular dispatcher performs safety
sensitive functions).

Wilson has not met her burden of defeating the qualified immunity defense. In 2014, it

was not cledy establishedhat adding Wilson to the drug testing pool exceatdedouter limit

®Wilson’s arguments center, not on Fourth Amendment case law, bahes's interpretation of ¢hFTA
regulations defining safetsensitivefunctions to include controlling dispatch of a revenue service vehigleson
argues that she does not control dispatch of a revenue service vehicle becausetstiassified as a dispatcher
Under FTA reglations,however,aperson’s job title is irrelevant to determining whether they are subjeahttom
drug testing; it is the functions the employee performs that are dettineinSee49 C.F.R. § 655.1 (explaining that
the regulations apply to “emplegs who perform safesensitive functions”)Prevention of Alcohol Misuse and
Prohibited Drug Use in Transit Operations, 66 Fed. Reg. 409298ug. 9, 2001) (noting that “the key
consideration remains the type of work performed rather than angytarjob title”). Wilson also argues that she
does not control dispatch of a revenue service vehicle because she does notymmbigutn guidance. Wilson
provides no evidence that this is an authoritative interpretation oédgiogation. Rather, thisas the City’s
interpretation before 2014.
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on the nature of the safety threat that justifies random drug testmigg), 481 F.3d at 518.
Accordingly,Jones is entitled to qualified immuniag to the FourtAmendment clain?. The
Court need not address Jones’s argument that Wilson consented to the drug test.
CONCLUSION

For the foregoing reasons, the Report and Recommendation, ECF No. 36, is ADOPTED,
and Wilson’s Motion for Leave to File an Amended Complaint, ECF No. 30, is DENIED.
Jones’s Motion for @mmaryJudgment, ECF No. 49, is GRANTED, though wl@ams remain.
Jones is entitled teummary judgment as to the FduAmendment claim. With respect to
Wilson’s equal protection claim and 8§ 1981 claim pursuant to § 1983, Jones did not provide the
Court withthe applicable lavar argument as to why Wilson’s claims fail in light of ithe
Court will not makehese arguments for hinTThus, the suit proceeds with two claims against
Jones in his individual capacity remaining.

Entered thislOth day of May, 2018.

s/ Sara Darrow

SARA DARROW
UNITED STATES DISTRICT JUDGE

® Wilson’s allegations about Jones'’s discriminatory motfeesadding her to the drug testing pool are not relevant
to the Fourth Amendment analysis, which is objecti8eeWhren v. United State§17 U.S.806, 813 (1996)

(“[T]he constitutional basis for objecting to intentionally discrimimgtapplication of laws is the Equal Protection
Clause, not the Fourth Amendment.”).
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