Martin v. United States of America Doc. 13
E-FILED
Tuesday, 26 June, 2018 04:11:03 PM
Clerk, U.S. District Court, ILCD

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OFILLINOIS

DARRIUS DONELL MARTIN, )
Petitioner %
V. ; Case N016-cv-4129JES
UNITED STATES OF AMERICA %
Respondent. : )

ORDER AND OPINION

Now before the Court iBetitionerMartin’s Motion (Doc. 1) tovacate, Set Aside, or
Correct Sentence under 28 U.S.C. § 2255. For the reasons set forthHegibaner’s Motion
(Doc. 1)is DENIED and the Court declines to issue a Certificate of Appealability

BACKGROUND?

On October 23, 201 arrius Martin was charged the United States District Court for
the Central District of lllinois ira five-count indictment alleging the following offenses: Felon in
Possession of a Firearm, in violation of 18 U.S.C. 88 922(g) af(@§2) (®unt 1);

Distribution of Heroin, in violation of 21 U.S.C. 88 841(a)(1) and (b)(1)(C) (Counts 2, 3, 4); and
Possession with Intent to Distribute Heroin, in violation of 21 U.S.C. 88 841(a)(1) and@))(1)(
(Count 5). R. 7. At the time Martin was charged with the above offenses, he was also on
supervised release in two other federal criminal casesnibed States v. MartjriNo. 99-40008

(C.D. 1lI.), Martin pleaded guilty tawonspiracy to distribute crack cocaineUnited States v.

Martin, No. 1240049 (S.D. Tex.)Martin was convicted of possession of shanks in the Bureau

1 Citations to documents filed in this case are styled as “Doc. __.” @iatiiothe record in the underlying criminal
case United States v. MartiiNo. 13cr-40060JES (C.D. Ill), are styled as “R.__."
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of Prisons. In 2013, petitions for revocation alleging a violation of superviseda&leas filed
in both cases.

On October 3, 2014, the Court held a change of plea hearing in Case No. 13AM0060.
written plea agreement was also filed. R. 15. Therein, Martin agreed to pldgda@bunts 1
and 2 of the Indictment, represented that he understood the elements for each charge to which he
was pleading guilty, and acknowledgéeter alia, that he faced a possible mandatory minimum
sentence of 15 years of imprisonment. As part of the plea agreement, Martwaated his
right to appeal his conviction or sentence, and further waived (with a limited iexgdps right
to collaterally attack hislpa agreement, conviction, or sentence.

11.The defendant is aware that federal law, specifically, Title 28, Section 129tsaff
a defendant a right to appeal a final decision of the district court and thatl federa
law, specifically, Title 18, United Stat€ode, Section 3742, affords a defendant a
right to appeal the conviction and/or sentence imposed. Understanding those rights,
and having thoroughly discussed those rights with the defendant’s attorney, the
defendant knowingly and voluntarily waives thehtitp appeal any and all issues
relating to this plea agreement and conviction and to the sentence, including any
fine or restitution, within the maximum provided in the statutes of conviction, and
the manner in which the sentencing, including any finerestitution, was
determined, on any ground whatever, in exchange for the concessions made by the
United States in this plea agreement, unless otherwise stated in this paragraph.

12.The defendant also understands that he has a right to attack his corasnction
sentence collaterally on the grounds that it was imposed in violation of the
Constitution or laws of the United States; that he received ineffective assistanc
from his attorney; that the Court was without proper jurisdiction; or that the
conviction and/or sentence were otherwise subject to collateral attack. The
defendant understands such an attack is usually brought through a motion pursuant
to Title 28, United States Code, Section 2255. The defendant and the detendant’
attorney have reviewed Semt 2255, and the defendant understands his rights
under the statute. Understanding those rights, and having thoroughly discussed
those rights with the defendant’s attornig defendant knowingly and voluntarily
waives his right to collaterally attack ehconviction and/or sentence. The
defendant’s attorney has fully discussed and explained the defendant’$orig
attack the conviction and/or sentence collaterally with the defendant. The défenda
specifically acknowledges that the decision to waive the right to challegdatar
claim of the ineffectiveness of the defendant’s counsel was made by the defendant
alone notwithstanding any advice the defendant may or may not have received from



the defendant’s attorney regarding this right. Regardless of agmce the

defendant’s attorney may have given the defendant, in exchange for the concessions

made by the United States in this plea agreement, the defendant hereby knowingly
and voluntarily waives his right to collaterally attack the conviction and/or
sentence. The rights waived by the defendant include his right to challenge the
amount of any fine or restitution, in any collateral attack, including, @iutmited

to, a motion brought under Title 28, United States Code, Section 2255, excepting

only tho® claims which relate directly to the negotiation of this waiver itself.
R. 15, at 11 11-1¢plea agreement)

In exchange for Martin’s plea of guilty, the United States made sewredssions. First,
the United States agreed to dismiss Counts 3 through 5 of the Indicithenty 23.

Additionally, the United States agreed that Martin would qualify for an adfenel reduction
pursuant to U.S.S.G. 8 3E1ld. at § 14. Finally, the United States agreed to allow Martin the
opportunity to provide subantial assistance to the United States in the investigation and
prosecution of others in exchange for the United States’ mfwtra@r agreement to a reduced
sentence at a later datd. at 1 1#18.

At the change of plea hearing, the Court engagea iextensive plea colloquy with
Martin, assuringinter alia, that he: (1) received a copy of the Indictment; (2) read and discussed
the plea agreement with his counsel, and was satisfied with his counsel; (3)agdigrstterms
of the plea agreement atitht no one threatened him or made promises or assurances not set
forth in the agreement; (4) understood and agreed to the appellate and cotlaiekalaivers;

(5) acknowledged the factual basis for the plea was true and a basis fealhas guilty (6)
understood the potential penaltiesface¢gand (7) understood that pleading guilty to the charges
would be an admission that he violated his supervised release in his two prior fedensll cri
casesR. 34.

After going over the terms of the plea agreement with Martin, the Court engettped i

following exchange:



COURT: Do you have any questions at all about the charges against you?

MARTIN: No.

COURT: Your rights to trial?

MARTIN: No.

COURT: The potential penalties?

MARTIN: No.

COURT: The consequences of your plea?

MARTIN: No.

R. 34, at 16. The Court then accepted Martin’s plea of guilty after finding thanMaas fully
competent and capable of entering an informed plea, that he was aware of the nat¢ure of th
charges and caequences of his plea, and that his plea was knowing and voluntary and
supported by an independent factual bddisat 17—-18.

OnJune 12, 2015, the Court held a combined sentencing hearthg two violation
petitions and his 2013 criminal case. R(88ntencing transcriptyVith respect to the 2013 case,
the only objection by the parties was whether Martin’s prior convictions quidtie as an
Armed Career Criminal under 18 U.S.C. § 924ifedhree or moréMartin’s prior convictions
qualified under the Act, he faced a mandatory minimum sentence of 15 years sbmy@nt.
The United States argued that Martin had four prior convictions that qualified Hiragah
Armed Career Criminalnder the ACCA and as a Career Offender under U.S.S.G. 8:4B).1
conspiracy to distribute crack cocaine; (2) aggravated assault involving desohargjrearm;

(3) attempted armed robbery; and (4) possession of shanks in a federal cotriestibuiEon.

The United States and Martin’s counsel agreed that the convictions for aggrasatdtizasl
conspiracy to distribute crack cocaine qualified as ACCAGaeter Offender predicateR. 33,

at 11-12. However, Martin’s counsel, Donovan Robertswgued that attempted armed robbery

and possession of shanks in a federal correctional institution did not qualify undetheither t

elements clause or residual clause of the AC&2€18 U.S.C. § 924(e)(2)(B); R. 33, at 12.



The Court agreed with the United States that all four of the prior convictionfeguak
predicate offensesd. at 27. With respect to the conviction for possession of shanks in a federal
correctional institution, the Court found that the offense qualified under the AC&s#kual
clause, 18 U.S.C. 8§ 924(e)(2)(B)(iigl. at 27—28Theattempted armed robbery conviction, the
Court found, qualified as a predicate offense under the A€€Aaments clause,

§924(e)(2)(B)(i).Id. at 28. The Court then adopted the Presentence Report (“PSR”), which
found that although Martin qualified as both an Armed Career Criminal and a Cé#eyeted

the Career Offender guidelineas higher and thus controlldd. at 28-29; R. 24, at § 31
(Presentence Repartynder the guidelines, Martin’s totalfense level of 31 and criminal

history category of IV resulted in a guideline range of 188 to 235 months of imprisoAftent.
considering the PSR, arguments from the parties, the probation officer’s rendatioe, and

the statutory factors set forth 18 U.S.C. § 3553(a), the Court imposed concurrent sentences of
188 months of imprisonment on Counts 1 and 2 of the 2013 case, concurrent with a sentence of
24 months of imprisonment in the 2012 revocation case. Additionally, the Court sentenced
Martin to 51 months of imprisonment in the 1999 revocation case, to be served consecutively to
thesentence in th2013 case. Thus, Martin’s aggregate custodial sentence was 239 months of
imprisonmentld. at 42. Written judgment was entered on June 19, 2015, adidecbappeal

was filed in any of the three cases.

Almost a year later, on April 20, 2016, the United States filed a sealed motion in the 2013
caseasking the Court to reduce Martin’s sentence under Rule 35(b) of the Federal Rules of
Criminal Proceduredrause Martin had substantially assisted the United States in the
investigation and prosecution of others since the time of his sentencing. R. 32. Theelbart

hearing on the United States’ motion where Martin was again representeshbydn



Robertson. Following the hearing, the Court agreed to reduce Martin’s sentence by 7€ mont
Martin’s new sentencie the 2013 case was reduced to 118 months of imprisonment, and his
total sentence was reduced from 329 months to 169 months of imprisonment. R. 38.

Three weeks after Martin’s sentence was reduced, he filed the instant § 22&&. Mot
Doc. 1. Therein, Martin argues thatunsel was ineffective because (1)induced Mrtin to
plead giilty based on erroneous advice and coerced Matrtin into pleading guilty in order to
concal his unpreparedness for trial; 2)led to properly investigate and familiarize himself
with the facts of the case so as to deprive Martin of a meaningful de(@h&aled to file a
notice of appeal after Martin requested he do so{@nthiled to review the plea agreement with
Martin until 10 minutes prior to the change of plea hearing, rendering his plea ihya#iti4-6.
Additionally, Martin alleges that (5) following the Supreme Court’s decisidohnson v.
United States135 S. Ct. 2251 (2015), his previous convictions can no longer be used to enhance
in sentence under the either the ACCA or U.S.S.G. § 4B1.1, and (6) the Court imposed an
unreasonablharsh sentence that was greater than necessary to satisfy the purpose @hgenten
under 18 U.S.C. § 3553(djl. at 7~8. Based on these alleged errors, Martin asks the Court to
vacate his sentence, reinstate the opportunity to file a direct appeal, anchasatewithout
the ACCA enhancement. at 13. The United States filed a Response opposing Martin’s Motion,
and Martin has filed a Reply. Docs. 5,This Order follows.

LEGAL STANDARD

A petitioner may avail himself of § 2255 relief only if hencow that there are “flaws
in the conviction or sentence which are jurisdictional in nature, constitutional mitorcey or
result in a complete miscarriage of justid®@dyer v. United State85 F.2d 296, 298 (7th Cir.

1995),cert. denied116 S. Ct. 268 (1995). A § 2255 motion is not a substitute for a direct appeal.



Doe v. United State$1 F.3d 693, 698 (7th Cir. 1995rt. denied116 S. Ct. 205 (1995);
McCleese v. United State&b F.3d 1174, 1177 (7th Cir. 1996). Federal prisoners may not use 8
2255 as a vehicle to circumvent decisions made by the appellate court in a directtapfeshl
States v. Frady456 U.S. 152, 165 (1982)o0e 51 F.3d at 698. Accordingly, a petitioner

bringing a § 2255 motion is barred from raising: (1) issues raisddegt appeal, absent some
showing of new evidence or changed circumstances; (2) nonconstitutional eguesitd have
been but were not raised on direct appeal; and (3) constitutional issues that waisedain

direct appeal, absent a showing atise for the default and actual prejudice from the failure to
appealBelford v. United State975 F.2d 310, 313 (7th Cir. 1998)erruled on other grounds

by Castellanos v. United Statez6 F.3d 717, 710-20 (7th Cir. 1994

Criminal defendants are guaranteed the right to effective assistance aflamder the
Sixth AmendmentWatson v. Anglin560 F.3d 687, 690 (7th Cir. 2009). The seminal case on
ineffective assistance of counsebisickland v. Washingtod66 U.S. 668 (1984). I8trickland
the Court stated that in order for a prisoner to demonstrate that counsel's perfodidammzie
meet the constitutional standard, the petitioneul have to show that “counsel’s representation
fell below an objective standard of reasonablenddsdt 687—-88Wyatt v. United State§74
F.3d 455, 458-59 (7th Cir. 2009). Courts, however, must “indulge a strong presumption that
counsel’s conduct falls within the wide range of reasonable professionthassidd. at 690.

A prisoner must also prove that he has been prejudiced by his counsel’s repogsbptati
showing “a reasonable probability that but for counsel’s unprofessional errorssuhefehe
proceeding would have been differert]” at 694. Absent a sufficient showing of both cause and
prejudice, a petitioner’s claim must fdilnited States v. Delgagd®36 F.2d 303, 311 (7th Cir.

1991). Thus, the Court “need not determine whether counsel’s performance was deffcient



examining the prejudice suffered the defendant as a result of the alleged deficiencies.”
Strickland 466 U.S. at 697 (“If it is easier to dispose of an ineffectiveness claim on the ground of
lack of sufficient prejudice, which we expect will often be so, that course should becidltpw
DISCUSSION
(1) Martin Knowingly Waived his Right to Appeal and Collaterally Attack his Sentence
Before the Court may consider any of Martin’s claimhmust first determine whether the
appellate and collateral attack waiwar his plea agreement avalid. “A defendant may validly
waive both his right to a direct appeal and his right to collateral review under 8§ 22 paudof
his plea agreementKeller v. United State$57 F.3d 675, 681 (7th Cir. 2011) (quotianes v.
United States]167 F.3d 1142, 1144-45 (7th Ci€99)). However, [a] guilty plea must be both a
knowing and voluntary actKey v. United State806 F.2d 133, 136 (7th Cir. 1986hus,
Martin’s guilty plea and the waivers contained therein will be enforced uritesglea
agreement wasivoluntary, the district courtlied on a constitutionally impermissible factor
(such as race), the sentence exceeded théostatmaximum, or the defendant claimeffective
assistance of counsel in connection with the negotiation of daagteement.Keller, 657 F.3d
at 681 (internal citations omitted).
(a) Martin’s Plea was Knowing and Voluntary
Martin alleges that the waivers contained in his plea agreement are invalidebecaus
As previously set forth in Martin’s § 2255 [Motion], trial counsel Robertson visited
with Movant only moments before the Rule 11 plea hearing was scheduled to be
conducted in U.S. District Court. Obviously, defense counsel Robertson waited to
the very last possible minute to discuss, explain and ensure that Movant understood
the language contained in the plea agreement, which of course would have been
impossible in such a short time span and the circumstances under which the plea
agreement was being presented to Movant Martin. Unrealistically, trial elouns

Donovan S. Robertson, Esq., spent a grand total of just “TEN MINUTES” with
Movant going over the entire plea agreement.



Moreover, defense counsel’'s advice should have permitted his client to make an
informed and conscious choice. Alarmingly, Movant was nererided this
opportunity by defense counsel! In a nutshell, Movant Martin didn’t have a clue as

to what he was actually pleading guilty to or the language contained in the plea

agreement. With all due respect, how could he?
Doc. 1-1, at 13-14.

Martin’s assertions that his plea was not knowing and voluntary are flatly contradicted by
the record. First, at the change of plea hearing, the Court engaged in an exieastatioquy
with Martin, assuringinter alia, that he: (1) received a copy of timelictment; (2) read and
discussed the plea agreement with his counsel, and was satisfied with his counseler&pod
the terms of the plea agreement and that no one threatened him or made promsseararess
not set forth in the agreement; (4) erstood and agreed to the appellate and collateral attack
waivers; (5) acknowledged the factual basis for the plea was true and a basgfea of
guilty; (6) understood the potential penalties he faced; and (7) understood that pigeitirig
thecharges would be an admission that he violated his supervised release in his twognabr fe
criminal cases. R. 34. After going over the terms of the plea agreement ariih,Nhe Court
engaged in the following exchange:

COURT: Do you have any questions at all about the charges against you?

MARTIN: No.

COURT: Your rights to trial?

MARTIN: No.

COURT: The potential penalties?

MARTIN: No.

COURT: The consequences of your plea?

MARTIN: No.

R. 34, at 16. The Court then accepted Martin’s plea of guilty after finding thanMaas fully
competent and capable of entering an informed plea, that he was aware of the nat¢ure of th

charges and consequences of his plea, and that his plea was knowing andyvahahtar

supported by an independent factual bddisat 17—-18.



If Martin’s assertionso the judge at the change of plea hearing were trasetim his §
2255 Motion must be falseJtidges need not let litigants contradict themselves so readily; a
motionthat can succeed only if the defendant committed perjury at the plea proseadiynbe
rejected out of hand unless the defendant has a compelling explanation for the ¢mmtradic
United States v. Petersofil4 F.3d 825, 827 (7th Cir. 200%et ratherthan providing a
“compelling explanation for the contradictiond’, Martin ignores the issue completely.

Martin argues that he did not understand the plea because his attorney onlynspent te
minutes going over it with him before the change of pleaiigakgain, if Martin needed more
time to review the terms of the agreement, he could have asked his attorneyaurtHferC
additional time. Instead, Martin responded in the negative when the Court asked himadf he
any questions regarding the charggainst him, his right to a trial, the potential penalties he
faced, or the plea agreemeRt.34, at 16. Moreover, there is no bright-line rule regarding the
amount of time an attorney must spend going over a plea agreement with hig\lieat.is
required is that defendant knowingly and voluntarily enter into the agreefegn806 F.2dat
136.The record in Martin’s criminal casefrom the change of plea hearing to the sentencing
hearing, as well agtters from Martin to the Couirt betweer—indicate that Martin knew the
nature of the charges against him, the terms of the plea agreement, and thal peteaities.
See e.g.R. 16 (letter from Martin arguing that his conviction for possession of a shank in prison
does not qualify as a violent felony under the residual clause of § 924(e)(2)); RtekrSrben
Martin complaining about counsel and stating that his case “could possibly hawevery
penalties if I'm found to be an Armed Career CriminaWartin’s plea was thus knowing and

voluntary.
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(b) Martin’s Attorney was not Ineffective in Negotiating the Plea

Martin also alleges that his attorney was ineffective in negotiating the plesnagnt.
Specifically, Martin states:

Further exacerbating and demonstrating the deficient legal representaiitemed

by defense counsel Robertson occurred when counsel permitted and actually

encouraged and induced Movant to accept the tendered plea agreement fly awar

of the fact several of Movant’s prior convictions would not qualify as predica
offenses when sentenced as an Armed Career Offender (AGICJAAQ attorney’s

failure to zealously challenge the use of a prior conviction to classifiaMa@s an

Armed Career Offendesic] or Career Offender when that conviction is facially

insufficient to satisfy the definition of a “crime of violence” under § 4B1.2

constitutes deficient performance un&rickland
Doc. 1-1, at 12Waivers in a plea agreement may be unenforceable if the defendant’s counsel
was ineffective in connection with the negotiation of the plea agreeKe»ni806 F.2d at 138. In
order to satisfy th&tricklandtest in the context of a guilty plea, the petitioner must show that
counsel’s performance fell below an objective standard of reasonablenekatamcetisonable
probability exists that, but for counsel’s errors, he would not have pleaded guiltyattihave
insisted on going to triald. (citing Hill v. Lockhart 106 S. Ct. 366, 370 (1985)).

Again, Martin’s claim lacks any support in the record. Fi&rtin’s counsel was not
ineffective when negotiating the terms of the plea agreement. In facteargdpom the
handwritten changes to the plea agreement that counsel recognized theasiggifin ACCA
sentence and thus insisted that the plea agreement not include a concessionitfaphitart
convictions qualified him for a mandatory minimum sentence of 15 ygeeR. 15, at 3By
doing so, Martin’s counsel was able to—and did in faatgde at the sentencing hearing that
two of Martin’s prior convictions did not qualify under the ACCeeR. 22 (sentencing

memorandum). Again, Martin’s own letters to the Court demonstrate that he undenstabe t

ACCA issue would be decided by the Court at senten8iegR. 19, at 2 (“I am in no way trying

11



to withdraw my plea, | have accepted responsibility for my crime and underistdrad t
punishment will be handed down. But as it stands right now my case carries a 15 year to li
sentence if the augment for the ACCA dowt go in my favor.”). The fact that the Court did not
ultimately agree with counsel’s arguments does not make c@upsgbrmance deficient
Because Martin cannot show that his plea was involuntahyabhis counsel’s performance was
deficientwith respect to negotiating the plea agreemia waivers therein are valid and must
be enforcedUnited States v. Quinter618 F.3d 746, 752 (7th Cir. 2010)unez v. United States
546 F.3d 450, 453 (7th Cir. 2008).
(2) Martin’s Remaining Claims afgeritless
Even if Martin did not waive his right to bring a § 2255 motion, his remaining claims are
meritless. Martin argues that his attorney was ineffective for failing to ineéstige facts of his
case and prepare for trial. Doc. 1, at 4. He do¢®lucidate what his attorney should have
investigated owhat preparation his attorney should have done for trial. On the other hand,
Martin’s attorney stated the essential facts of Martin’s case in a senteraimgramdum:
On September 16, 2013, the defendant, in a recorded telephone conversation,
offered to sell a MEG agent some heroin and a firearm in exchange for $300.00.
Later that day, the defendant transferred .5 gram of heroin to the undercawer age
and, at the same time, told him there waseafim in a bag under a park bench,
which the agent then recovered. The bag contained a Smith and Wesson .22 cal
model 63 revolver. PSR. par. 11. Three other heroin transactions tool place over the
next several weeks. PSR pars. 12, 14, 15. In total, theoffiergse involved 1.3 g.
of heroin. PSR. par. 17. The defendant admitted his conduct in anpasda
interview. PSR. par. 16.
R. 22, at 2. Given the confession, recorded phone call, and exchange of guns and drugs with an
undercover law enforcement offiG it isunlikely that additional (unspecified)vestigationor

preparation by counsel would have had a meaningful impact on Martin'sResgaerdless,

Martin’s conclusory allegation that his attorney should have conducted a more thorough

12



investigation is insufficient to establish ineffective assistance of col8esl.e.g Strickland v.
Washington466 U.S. 668, 691 (198§)In any ineffectiveness case, a particular decision not to
investigate must be directly assessed for reasonableness in all the cinces\sipplying a
heavy measure of deference to cousgekigments).

Martin also argues that his counsel was ineffective for failing to file a notappafal.
“A lawyer who respects his client’s formal waiver of appeal does not rendsatiebly deficient
service, and the waiver (coupled with the plea itself) showgttiretefendantlid not suffer
prejudice even if his lawyer should have filed a notice of appeal. Had an appealdokén f
would have been dismissed in short ofdEunez v. United States46 F.3d 450, 453 (7th Cir.
2008) Id. at 455 (“[A]lawyer has a duty to the judiciaro avoid frivolous litigatior—and an
appeal in the teeth of a valid waiver is frivoldydut seeGarza v. Statel62 Idaho 791, 796,
405 P.3d 576, 581 (201 ®ert. grantedNo. 17-1026, 2018 WL 534810 (U.S. June 18, 2018)
(presenting question of whether “the ‘presumption of mliegirecognized irRoe v. Flores-
Ortega,528 U.S. 470 (2000), appl[ieshere a criminal defendant instructs his trialresel to
file a notice of appeal but trial counsel decidestaato so because the defendaplea
agreement included an appeal waiver][.]").

Martin argues that his ACGAnhanced sentence is invalid following the Supreme
Court’s decision irdohnson v. United Statek35 S. Ct. 2251 (2015Johnsorheld that the
residual clause of the ACCA, § 924(e)(2)(B)(ii) is void for vaguenidsse, Martin was
designated as an Armed Career Criminal based on four prior convictions: (1yaonspi
distribute crack cane; (2) aggravated assault involving discharge of a firearm; (3)@#gdm
armed robbery; and (4) possession of shanks in a federal correctional insfltnédgnited

States and Martin’s counsel agreed that the convictions for aggravated asdaudhspiracy to

13



distribute crack cocaine qualified as ACCA and Career Offender prediBatg3, at 11-12.
However, Martin’s counsel argued that attempted armed robbery and posseskanksfils a
federal correctional institution did not qualify under either the elementseataussidual clause
of the ACCA.Seel8 U.S.C. § 924(e)(2)(B); R. 33, at 12. The Court agreed with the United
States that all four of the prior convictions qualified as predicate offddses.27. Following
Johnson Martin’s conviction for possession of shanks in a federal correctional institutisn doe
not qualify as a violent felony for the purposes of theCACHowever, Martin’s three remaining
prior convictions all still qualify as ACCA predicate offensgggering the 15/«ar mandatory
minimumfollowing Johnson

Specifically, Martin alleges that his prior conviction for attempted arieiery no
longerqualifies as a violent felony under the ACCA. At the time of his convictitimoiks
defined robbery as:

§ 18-1. Robbery.

(a) A person commits robbery when he or she takes property, except a motier vehic

covered by Section 18 or 184, from the person or presence of another by the use

of force or by threatening the imminent use of force.
720 LCS 5/18-1 (eff. 1962 through 200Httempt was defined as:

A person commits an attempt when, with intent to commit a specific offense, he

does any act which cotitsites a substantial step toward the commission of that

offense.
720 ILCS 5/84(a) Doc. 22, at 5 (Sentencing Memorandum). The offense of robbery has as an
element the use or attempted use of force. The completed diferssiedisputably falls under
the elements clause of the ACCA, § 924(e)(2)(BMi¥act, “the Seventh Circuit has repeatedly
held that robbery as defined by lllinois law is a crime of violence” tsecadalls within the

elements—and not the residualetauseof the ACCA.Mosley v. United Stateblo. 3:16€V-

00206-NJR, 2017 WL 4518337, at *2 (S.D. lll. Oct. 10, 2017) (citinged States v. SmitNo.

14



16-1895, 2016 WL 5867263, at *1 (7th Cir. Oct. 7, 2018)ited States v. Watsdfl; 376 Fed.
Appx. 605, 608 (7th Cir. 2010Ynited States v. Melterr5 Fed. Appx. 539, 545 (7th Cir.
2003);United States v. BedeB81 F.2d 915, 916 (7th Cir. 1992)nited States v. Dickerspf01
F.2d 579, 584 (7th Cir. 1990 oreover, “[wlhen a substantive offense would be a violent
felony under § 924(e) and similar statutes, an attempt to commit that offenseaalsolént

felony.” Hill v. United States877 F.3d 717, 719 (7th Cir. 2017). Thus, Martin's attempted armed
robbery conviction remains as a valid qualifying pecate offense under the ACCA, regardless

of Johnson

Martin also challenges his designation as a Career Offender underGJ§481.1.

However, challenges tadvisory guidelines calculations, including Career Offender designations
are not subject to gaieness challenges on collateral reviemo decisions from the Seventh
Circuit, Hawkins v. United Stateg06 F.3d 820 (7th Cir. 20131é&wkins ), andHawkins v.

United States724 F.3d 915 (7th Cir. 2013)éwkins I), preclude reliefor Martin because

together they hold agtitioner may not seek on collateral review to revisit the district court’s
calculation of his advisory guidelines range.

Finally, Martin argues thahe Court imposed an unreasonably harsh sentence that was
greater than necessaoydatisfy the purpose of sentencing under 18 U.S.C. § 3553(a). Doc. 1, at
8. But Martin's sentence was at the bottom of the guideline range, and far shertr@ximum
sentence allowed by statute. Because Martin’s sentence was not greater thanbglstaiede,
his appeal and collateral attack waivers are valid and thus preclude thisSgaitdeller 657

F.3d at 681.
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CERTIFICATE OF APPEALABILITY

Where a federal court enters a final order advierskee petitioner, “the district court
must issue or deny a certificateagfpealability.” Rule 11(a) of the Rules Governing Section
2255 Proceedings for the United States District Colic®btain a certificate, the petitioner
must make “a substantigh@wing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).
“Where a district court has rejected the constitutional claims on the merits, thegheguired
to satisfy 8§ 2253(c) is straightforward: The petitioner must demonstrate dasanedle jurists
would find the district court’s assessment of the constitutional claims debatainengy.” Slack
v. McDanie] 529 U.S. 473, 484 (2000). When a district court denies a petition on procedural
grounds, in order to obtain a certificate, the petitioner must show both that “junistssoh
would find it debatable whether the petition states a valid claim of the denial o$t#wional
right and that jurists of reason would find it debatable whether the district caudonact in its
procedual ruling.” Id. at478.

The Court declines to issue a certificate of appealability here because it is atabtieb
that Petitioner Martin failed to make a substantial showing of the denial of @womsal right
with respect to his ineffective assiste andlohnsorclaims and it is not debatable that Martin
knowingly and voluntarily waived his right to seek relief under § 2255tlardfore forfeited
his right to adjudicate that claim in a federal habeas cdocbrdingly, the Court declines to

issue a Certificate of Appealability.
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CONCLUSION
For the reasons set forth above, Martin’s Motion (Do¢s DENIED and the Court

declines to issue a Certificate of Appealability.

This matter is now terminated.
Signed on this 26tday ofJune, 2018.
s/ James E. Shadid

James E. Shadid
ChiefUnited States District Judge
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