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INTHE
UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
ROCK ISLAND DIVISION

TODD ALLEN,
Plaintiff,

V. Case No4:17cv-04066JESJEH

CITY OF MOLINE, et al .,
Defendans.

ORDER
Now before the Court atbe Defendarst Partial Motion to Dismis®laintiff's

Complaint(D. 11)! and hePlaintiff's Response in Opposition (D. 12). For the reasehsorth
below, the Defendants’ Motion (D. s DENIED in part andSRANTED in part.
BACKGROUND

The Plaintiff, Todd Allen, filed his @mplaint inFebruary 2014against the City of
Moline and the following individualsAlderman Stephanie AgrAlderman John Zelnio,
Alderman Mike Wendt, Alderman David Parker, Kevin Irby, and Scott Houzenga. (Dhg).
Plaintiff seeksdamages pursuant to 42 U.S.C. § 1983 (“§ 198BEping volations of hig=irst
and Fourteenth Amendment rights and Conspiracy by all Defendantsle further alleges
defamation by Parkelby, and Zelnio.

The Plaintiff has beenfaefighter for the City of Molinesince 1993 and isurrently
serving as a Battalion ChieDefendants Irbyand Houzenga are also City of Moline firefighters.
Defendants Acri, Zelnio, Wendt, and Parker served as elected alderman fay thieMbline

during all relevant timesThe Plaintiff's nowwife, Heather Allen (“Heather”), began working

1 Citations to the Docket in this case are abbreviated as “D. __.”
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for the City d Moline fire department in 2004vhen the Plaintiff was already serving as
Battalion Chief

The Plaintiff allegeshe Defendantsetaliated against him whe(l) Houzenga filech
lawsuit against him; (2) Houzenga, Irby, “and others” defamed hinri¢8¥enga threatened
him in front of his son; (4) an unknown person vandalized his house and broke some of his
windows; (5) Houzenga called an unidentified employee “Todd’s boy” after thentifiet
employee accused Houzenga of cheating on a vedaked test-resulting in Houzenga and Irby
retaliating agaist the employee; (Galse and defamatory statements about\wane published
and (7)the Defendants madecusations aniditiated investigations into hinforging
timekeeping records. (D. 1 at pp. 8}1

The Plaintiff clains that Heather was subjected to sexual harassment at the fire
department until she was constructively discharged in 2010. He says he reportedHeathe
complaints up the chain of command and attempted to ensure they were addreésdidintiff
asserts thatdouzenga was one of the individuals sexually harassing Heather. According to the
Plaintiff, Houzenga filed a lawsuit against him in 2012, alleging intentional infliction
emotional distress, which was dismissed in 2014.

In March 2016, the City conducted mmitial investigation into allegations of timekeeping
irregularities within the fire department. The Plaintiff's timekeeping and udexofifne were
investigated. While the Plaintiff was not found to have engaged in any misconduct, the
department’s payroll system was found to be flawed, resulting in unintentionkégpiag
errors, clerical errors, and inadvertent miscoding.

In the wake of the imastigation, the Plaintiff allegebat Irby falselyaccused him of

engaging in miscondti@nd stealingime off. He saydrby provided this false information to the



City Council. Irby, Acri, Wendt, and Parker initiated a second investigationiméieéeping
irregularities within the department, hiring the law firm afnle & Waterman to cwluct it. The
Plaintiff claimsthe second investigation was used by the Defendants to influenCetlse2017
mayoral election. Acri was running in that election as a vimitsandidate.The Plaintiff insists
he hadno affiliation with Acri's candidacy for mayor.

The Plaintifffurtheralleges that in approximately October 2016, Zelnio made fal
statements that tetole time off from the City. He alsdaims that sometime arouttbvember
2016, Irby made the same allegation and falsely stated that the Plaintiff bHdian
Additionally, the Plaintiff claimghat in January 2017, Parker fdistold peoplethat a City
employee waired for approvingthe Plaintiff’'s inaccuratémekeeping records.

During the second investigatiamo timekeeping irregularitiegn attorney from Lane &
Waterman interviewed the Plaintiff. The attorney mentioned the Plaintiff's goioplaints
about Houzenga and Irliharassing hinand asked questions about Heather

TheDefendants now move to dismiss the Plaintiffs Complaint, pursuant to Federal Rule
of Civil Procedure 12(b)(6) The Defendants argue that eatlthe Plaintiff's counts are faulty.
Specifically, they claim: (1) Count | fails to state a claim, or, in the alternaiivef the
individual Defendants are entitled to qualified immunity; (2) Count Il only statdgim for
retaliatory investigation and fails to state a claim against Zelnio or Houz@)@xunt Il is
barred by the intracorporate conspiracy doctrine or otherwise faildecagtdausible entitlement
to relief; and (4) the claims in Count IV are barred by absolute privilege. (D. 11 aipp. 6-

LEGAL STANDARD
In reviewing the Defendants’ Motisnto Dismiss pursuant to Federal Rule of Civil

Procedure 12(b)(6), the Court accepts the Plaintiff's factual allegati®risue. Erickson v.



Pardus, 551 U.S. 89, 94 (2007). Allegations stated in the form of legal conclusions, however, are
insufficient to survive a motion to dismis$AcReynolds v. Merrill Lynch & Co., Inc., 694 F.3d
873, 885 (7th Cir. 2012). A complaint must contain a short and glatement of the plaintiff's
claim, sufficient to show entitlement to relief and to notify the defendants dfe¢lgations against
them. Fed. R. Civ. P. 8(a)(Zgl Atl. Corp. v. Twombly, 550 U.S. 544, 5557 (2007). This
standard is met if the g@intiff describes in sufficient factual detail enough to suggest a right to
relief beyond a speculative leveld.; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009EEOC v.
Concentra Health Srvs., 496 F.3d 773, 776 (7th Cir. 2007). In short, “the plaintiff must give
enough details about the subject-matter of the case to present a stbptdedbgether. In other
words, the court will ask itsetiould these things have happened, didtthey happen.”Svanson
v. Citibank, N.A., 614 F.3d 400, 404 (7th Cir. 2010) (emphasis in original).
ANALYSIS

In Count I, the Plaintiff alleges thatl of the Defendants violated his First and/or
Fourteenth Amendmenmights. (D. 1 at pp. 13-15)Specifically, he claims his right to familial
association was violated by the Defendants’ retaliatory &dtsThe Defendants argue that
Count | fails to state a claim, or, in the alternative, the individual Defendanéstitled to
qualified immunity. (D. 11 at pp. 6-8)[he partieshavedivergent starting point®r their
analyses of the issue. The Defendants assert thatlthproper aalysisis “under the due
process clause of the Fourteenth Amendment, as opposed to the First Amendidnahpyg. 6.
The Plaintiff on the other hand]aims te has sufficiently pled prima facie case on Guntl
under the First Amendment, @ifernativédy, under the Fourteenth Amendment. (D. 12 at pp. 2-

6).



The Plaintiff’'s claim in Count | is “based on retaliatory action by Defendantsi$
relationship wih his wife and his support for her sexual harassment complaintd[dt pg. 5.
In his view, his reporting Heather’s sexual harassment complaints and offerisigpipert
during the process were expressions that are protected under the First Amteridrad®laintiff
finds his scenario analogousdne analyzed by the Sixth CircuitAakinsv. Bd. of Educ. Of
Magoffin County, Ky. 982 F.2d 952 (6th Cir. 1993). Aukins, the wife and secretary of a high
school principal was allegedly fired for supporting her husband, who opposed the actions of a
superintendentld. at 956. The Sixth Circuit found that the plaintifhad a liberty interest in not
being denied employment for exercising her First Amendment right to freedassadiation.”
Id.

Unlike in Adkins, the Plaintiffhereis not alleging he was deniemployment for
exercising his First Amendment rights. Rather, he is claiming that supportingéhresulted
in retaliationagainst himresulting in higight to familial associatiobeing volated The
Seventh Circuit has yet to recognize a First Amendment familial association Saen.
Norman-Nunnery v. Madison Area Technical College, 625 F.3d 422 (7th Cir. 2010). While
Norman-Nunnery acknowledged that the Second Circuit applied the First Amendment to a
similar claim inAdler v. Pataki, 185 F.3d 35 (2nd Cir. 1999), the Seve@ttcuit declined to do
so inNorman-Nunnery because the Plaintiff's claim failed for lack of evidendirman-
Nunnery, 625 F.3d at 434The Seventh Circuit previously suggested, howetreat familial
association claimsimilar to the one raised here arnis&ler the Fourteenth Amendment, not the
First. Montgomery v. Stefaniak, 410 F.3d 933, 937 (7th Cir. 2005).

Here, nuch like inNorman-Nunnery, at this phase of the litigatiahe Court does not

have sufficient evidence to determine whether the retaliatory acts alledfeel Bhaintiff were



done because he supported Heather and reported her allegations of sexual tiarassme
Accepting the Plaintiff's allegations as trimwever,it is still possible for him to prove that the
retaliation he allegeswas done as a reswit his support for Heather. figer all, discovery is still
on-goingin this matter Once discovery has closed, paties will be better able to make their
respective arguments, and the Court determine the appropriate frameworkHainki&’s

claim on this issue.

The Defendantalso contendhat they are entitled to qualified immunitythe
alternative. (D. 11 at pp. 7-8). The Plaintiff merely dismisses this arguménval®us.” (D.

12 at pg. 7). Qualified immunity only fails to attach when an official’s conducttesolelearly
established statutory or constitutional rights of which a reasonable person waeikhban.”

Whitev. Pauly, 137 S. Ct. 548, 551 (2017The specific details of the incidents at issue are not
presently before the Court. This makes conducting a constitutional analysis wénte e
impossible for the time being. Again, accepting all of the Plaintiff's allegat®trsi@a and

assuming the Defendants engaged in the retaliatory behavior as a resuRlafrthf's support

for Heather, at lest some of the allegations touch upon statutory or constitutional rights of which
the Defendants should hareasonablknown the Plaintiff was entitled. As such, the

Defendants’ Motion to Dismiss Count | is DENIED.

Next, he Plaintiff allegesn Countll that the Defendantiirtherviolated his First
Amendment rights. (D. 1 at pp. 15-17). In this instance, he claims they violated higdrige
non-affiliated with a candidate.’ld. at pg. 16. The Defendants argue that Count Il only states a
claim for retaliatory investigation and fails to stataims against Zelnio or Houzenga. (D. 11 at
pp. 8-9). The Plaintiff counters thafount Il is properly plead because the First Amendment

protects against retaliatory acts that chill speech and his Complaint suffigksattis claims



against Zelnio and Houzenga. (D. 12 at pp. 7-T®e retaliating act here being malicious
prosecution.

“It is undisputed that political nonaffiliation is a right protected under the first
amendment.”"Hermesv. Hein, 742 F.2d 350, 353 n. 3 (7th Cir. 1984) (citElgod v. Burns, 427
U.S. 347 (1976) anBranti v. Finkel, 445 U.S. 507 (1980))Section 1983 creates a species of
tort liability for the deprivation of any rights, privileges, or immunities setbsethe
Constitution. Manuel v. City of Joliet, Ill., 137 S. Ct. 911, 916 (2017].he Defendants’ claim
that “no malicious prosecution claim may be brought in lllinois under § 1983[]” i®Bntir
reliant on their citation tdlewsome v. McCabe, 256 F.3d 747, 751 (7th Cir. 2001), which was
abrogated bylanuel. 137 S. Ct. at 920it is well established that the Constitution protects
citizens from malicious prosecuti@amd that a plaintiff can state a claim for malicious
prosecution under 8§ 198%eee.g. Sheed v. Rybicki, 146 F.3d 478, 480 (7th Cir. 1998).
Although there is some questian to whether theiis a federal tort of malicious prosecution.
Seee.g. Albright v. Oliver, 510 U.S. 266 (1994). dilg the Plaintif could have counterclaimed
in state courin response to the suit brought against thereby Houzenga.See735 ILCS 5/2-
608. Therefore, a state remedy was available to him, which precludesconmsiprosecution
claim here.Julian v. Hanna, 732 F.3d 842, 845 ({7 Cir. 2013).

The Defendants furtheraim that the Plaintiff's remaining alleged retaliatory acts consist
of the Defendants making false allegations or defamatory statenm@ne of which violate the
Constitution. (D. 11 at pg. 8). Indeed, libel and slander are not prohibited by the Constitution.
SeeDavisv. Chicago, 53 F.3d 801, 804 (7th Cir. 1995). Accordingly, the Plaintiff's § 1983

claimthat his First Amendment right to political naffiliation was violatedin so far as it is



based on libel and slander, is unsustainablexefore, the Defendants’ Motion to Dismiss
Count Il is GRANTEDIn part as to malicious prosecution and libel and slander.

Ultimately, the Defendant@soarguethatonly Irby, Wendt, andParker are alleged to
have engaged ianconstitutional actions and therefore Count Il should be dismissed against
Zelnioand Houzengautright. (D. 11 at pg. 9). A valid § 1983 claim requires the defendant’s
personal involvement in the alleged constitutional deprivati#®nnger v. Rowe, 616 F.2d 993,
1000-01 (7th Cir. 1980). This is not, howee, a strictlyinterpreted standardit is sufficient for
the deprivation o& constitutional righto occur at a defendant’s direction or with their
knowledge and consenCrowder v. Lash, 687 F.2d 996, 1005 (7th Cir. 1982). The allegations
against Zelnio and Houzeagncluce the claim thatHouzenga conspired with others—Zelnio
among them—toetaliate against the Plaintif{D. 1 at pg. 6). As such, the Plaintiff's Count Il
claim against Zelnio andouzenga is sufficiently pled and survives the Defendants’ Motion to
Dismiss. The DefendantMotion to Dismiss Count Il itherefore DENIED in pars totheir
claim that Zelnio and Houzenga are not alleged to hagaged in unconstitional acts, in this
instance, interfering witthe Plaintiffs First Amendment rightto political nonaffiliation.

In Count I, the Plaintiff alleges thall of the Defendants conspired against him. (D. 1
at pp. 17-19). The Defendants argue that Count Il is barred by the intracorpoisteacy
doctrine or otherwise fails to staségplausibleclaim entitling himto relief. (D. 11 at pp. 9-10).
The Plaintiff responds by asserting that the intracorporate conspiracindatdes not apply in
this instance. (D. 12 at pp. 10-11).

Under the intracorporate conspiracy doctrine, an agreement between or anmaagage
the same legal entity is not an unlawful conspiracy, provided the agents atiedhir official

capacities.Ziglar v. Abbasi, 137 S. Ct. 1843, 1867 (2017Jhe Plantiff claims that he alleged



in his Complaint thathe Defendants “discriminated and retaliated against [him] based on their
personal bias.” (D. 12 at pg. 11) (citing D. 1 1 22, 23, 25, 28, 35g3)/(ahis is a drastic
misrepresentatioaf the Complaint.

The paragraphs cited by the Plaintiff contain no reference to the Defendastsig
biases. Indeed, the Plaintiff does not reference their biases or agendhsrariy his
Complaint. Moreover, he ignores his oexplicit allegationgo the contrarythat the
Defendants were acting within their official capaciti€®r example, the Plaintiff alleged in his
Complaint that the “City of Moline is responsible for the acts of Defendants Zednio, Wendt,
Parker, Irby, and Houzenga who were acting within the scope of their agetheynployment
with the City of Moline and pursuant to a policy, custom, and/or pattern of harassment,
discrimination, and retalimmn.” (D. 1 at pg. 4). He went on to specify that “Defendants Acri,
Zelnio, Wendt, P&er, Irby, and Houzenga have acted under color of state law at all material
times hereto.”ld. The Plaintiff even reiteratas response to the Defendants’ Motion to Dismiss
that the Defendants were acting “under color law” during the course oftlegjed conspiracy.
(D. 12 at pg. 11-12).

Since theywereacting within the scope of their employment with the @itlysuant to a
policy, custom, and/or pattern of harassmeistrimination, and retaliatiomccording to the
Plaintiff, the Defendantsannot be said thavesimultaneoushacted outside their official
capacities.As a matter of law, the Plaintiff's allegations cannot constitute an unlawful
conspiracy on the part of the Defendants. As such, the Defendants’ Motion toD@ouist 111
of the Plaintiff's Complaint is GRANTEDThe Court need not address the Defendants’

remaining arguments pertaining to Count IIl.



Finally, in Count 1V, the Plaintiff alleges Bendants Irby, Zelnio and Parker defamed
him. (D. 1 at pp. 19-22)The Defendants argue the Plaintiff’'s defamation claims are barred by
absolute privilege. (D. 11 at pg. 10). The Court agrees with the Defendants.

Under lllinois law, government offials have absolute immunity from defamation claims
broughtagainst statementghich are reasonably related to the officigéib responsibilities.
Novoselsky v. Brown, 822 F.3d 342, 349-50 (7th Cir. 2016). The Defendants are thus immune
from liability only for communicationsnadewithin the scope of their official functions and
duties. As discussed previously, the Plaintiff insists that the Defendantaeti@gewithin the
scope of their employment at all relevant tim@3. 1 at pg. 4). Acceptingné well plead facts
from the Plaintiff's Complaint as true, the Defendants’ allegedly defametonynunications
were reasonably related to their job responsibilities. Accordingly, tfenDants are entitled to
absolute immunity from defamation claifmsoughtagainst any otheir allegedcommunications.
Thus, the Defendants’ Motion to Dismiss Count IV of the Plaintiff's ComplainRATED.

Given the facts presentedtime Complaint, which the Court must accept as thes,

Plaintiff has sufficientlypled Count | and a portion of Count Il. As a matter of law, however, he
has not sufficiently plead portions of Count Il or any portio@o@int Il orCount IV.

CONCLUSION
For the foregoing reasonfie DefendantsMotion (D. 11) is DENIED in part and

GRANTED in part.
It isso ordered.

Entered on November 21, 2017

s/James E. Shadid
James E. Shadid
Chief United States District Judge
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