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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

LUIS ALBERTO )
HERNANDEZ-BARAJAS, )
Petitioner, ;
V. )) Case No. 18-cv-4087-JES
UNITED STATES OF AMERICA, ))
Respondent. ;

ORDER AND OPINION

This cause is before the Court on Petitrdngis Alberto Hernandez-Barajas’ Motion to
Vacate, Set Aside, or Correct Sertetnder 28 U.S.C. § 2255 (Doc.11A hearing on the
Motion is not required becausén& motion, files, and records thfe case conclusively show that
the prisoner is entitled to no reliefMutchings v. United State§18 F.3d 693, 699—-700 (7th Cir.
2010) (quotation omitted). BecauBetitioner is not entitletb relief, the § 2255 motion is
DENIED.

. BACKGROUND

In February 2016, Hernandez-Barajas wagbd in a Superseding Indictment with
Conspiracy to Distributersl Possession with Intent to Distribute Methamphetamine and
Marijuana, in violation of 21 U.S.C. 8§ 846 (Count and Possession wilthtent to Distribute
Methamphetamine, in violation of 21 U.S&% 841(a)(1) and (b)(1)(A). R. 8.

On February 15, 2017, Hernandez-Barajdsred a guilty plea to Count 2 of the

Superseding Indictment without a plea agreem8eeR. Feb. 15, 2017 Minute Entry. At the

1 citations to documents filed in this case are styled as “Doc. ___.” Citations to the record in the underlying
criminal caseUnited Statey. Hernandez-BarajgdNo. 15-cr-40081 (C.D. Ill.), are styled as “R.___.”
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change of plea hearing, HernazeBarajas and an imgeter for HernandeBarajas were sworn
in. Plea Tr., R. 22. While anterpreter was used at the hiagr Hernandez-Barajas testified
that he was able to “speak, read and writg anderstand English” “abb@0 percent,” and that
he had no difficulty communicatingitl his counsel about the cadd. at 5. The Magistrate
Judge found that Hernandez-Barajas was comp&temderstand the preedings and to enter
into a knowing pleald. at 6. Hernandez-Barajas stated tiatvas not fully satisfied with his
counsel’s representation and advice, but heudsed his decision to enter a plea of guilty with
counsel and was satisfied with counsel’s reprasiem regarding his desire to enter a plish.at
6-7. The Government read the essential elements of the offenses and the maximum and
minimum potential penalties involvedd. at 7-11. The Magistta Judge explained the
constitutional rights that Hernandez-Basawould be waiving by pleading guiltyd. at 11-15.

Defense counsel advised the Court that@overnment had proposed a plea agreement
whereby Hernandez-Barajas wdydlead guilty to Count 2 and the Government would dismiss
Count 1. Plea Tr., R. 22 at 15. Defense celasplained that Hernandez-Barajas was
unwilling to enter the plea agreent because he did not wantgioe up his appeal rightdd.
Hernandez-Barajas then acknowledgjeat he did not wish to emtato the plea agreement and
had discussed this with his attorndg. The Court explained #t there were potential
immigration consequences resadfifrom his conviction, and Herndez-Barajas said he that he
was “aware of that.ld. at 16-17.

Hernandez-Barajas also acknowledged higatinderstood that undgome circumstances
he would have the right to aggl any sentence this Court impds Plea Tr., R. 22 at 19. The
Government recited the evidernitgvould present if the matter were to proceed to trial, and

Hernandez-Barajas agreed “in sutd'the Government’s evidencéd. at 19-23. After some
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discussion regarding the specifiaisthe two counts charged,jshiCourt found it could not accept
a guilty plea to Count 1, but would considerhndez-Barajas’s guiltglea to Count 2 if
Hernandez-Barajas wanted to proceed with a plea on that dduat.23-25. Hernandez-
Barajas reiterated that he didnt to go forward with a guiltglea as to Count 2 only, and after
reviewing the factual basis agdestioning Hernandez-Barajas abatiat he did, the Magistrate
Judge accepted Hernandez-Barajas’s plea to Coudt at 26-28. The Magistrate Judge then
filed his report and recommendatitinthe district judge. R.14. Count 1 remained set for trial
pending sentencing on Count 2. This Court accepted his guilty plea on March 7, 2017. R.16.

A presentence investigatioaport (“PSR”) was prepared by the United States Probation
Office. PSR, R. 19. The PSR stated theas a statutory mininm term of 120 months’
imprisonment and a maximum of liféd. at  82. The PSR calculated the total offense level as
31 and a criminal history category of Ill, resulting in a sentencing guidelines imprisonment range
of 135 months’ to 168 months’ imprisonmend. at  83.

The sentencing hearing was held on Ddwen?, 2017. R. Dec. 7, 2017 Minute Entry.
The Government moved to dismiss Colirtf the Superseding Indictmeritd. Hernandez-
Barajas’ counsel made objections to the P8¢ch were either denied by the Court or
withdrawn. Id. The Court sentenced Hernandez-Bargpake mandatory minimum sentence of
120 months’ imprisonment, five years of supseed release, and a $100 special assessrent.
The written judgment was entered on DecembeRQ@17. R. 26. No direct appeal was filed.

Hernandez-Barajas filed this timely MotitmVacate, Set Aside, or Correct Sentence
Under 28 U.S.C. § 2255 (Doc. 1) on May 4, 201lgging his Sixth Amendment rights were
violated because he received ineffective aasc of counsel. Specifically, Hernandez-Barajas

alleges: (1) his counsel was ineffective becdawespushed him to sign a guilty plea and never
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discussed the impact of his guiltlea on his appeal rights; (2) his counsel was ineffective for
telling him that if he qualified for the safetylve he could get a sentence lower than 120
months’ imprisonment; (3) his counsel wasfieetive for making him “go through the motions”
and have an interview with agents when he maligible for the safety valve; and (4) his
language barrier and lack of knowledge of thvesl&indered his ability to fully understand the
proceedings.

The Government filed its Response (Doc. Hernandez-Barajas did not file a timely
Reply. This Order follows.

IIl. LEGAL STANDARD

A person convicted of a federal crime magva to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. § 2255. Rehekr § 2555 is an extraordinary remedy because
a § 2255 petitioner has already had “an opportunity for full procédsibnacid v. United
States476 F.3d 518, 521 (7th Cir. 2007). A petitiongay avail himself of § 2255 relief only if
he can show that there are “flamsthe conviction or sentence gh are jurisdictonal in nature,
constitutional in magnitude or resultancomplete miscarriage of justiceBoyer v. United
States55 F.2d 296, 298 (7th Cir. 199%krt. denied116 S. Ct. 268 (1995). Section 2255 is
limited to correcting errors that “vitiate thensencing court’s jrisdiction or are otherwise of
constitutional magnitudé Guinan v. United State§ F.3d 468, 470 (7th Cir. 1993) (citiggott
v. United State997 F.2d 340 (7th Cir. 1993)).

A 8§ 2255 motion is not a substigufor a direct appeaDoe v. United State$1 F.3d
693, 698 (7th Cir. 1995¢ert. denied116 S. Ct. 205 (1995)icCleese v. United Statess F.3d
1174, 1177 (7th Cir. 1996). Federal prisonery ma use 8§ 2255 as ahiele to circumvent

decisions made by the appellataurt in a direct appealJnited States v. Fragy56 U.S. 152,
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165 (1982)Doe 51 F.3d at 698. Accordingly, a patitier bringing a § 2255 motion is barred
from raising: (1) issues raised on direppaal, absent some showing of new evidence or
changed circumstances; (2) non-cdngsbnal issues that could habeen but were not raised on
direct appeal; or (3) constitutional issues that were not raised on direct appeal, absent a showing
of cause for the defaudind actual prejudice from the failure to appdzlford v. United States
975 F.2d 310, 313 (7th Cir. 1992)erruled on other grounds If§astellanos v. United States
26 F.3d 717, 710-20 (7th Cir. 1994). “[I]t is gerigraroper to raise arguents of ineffective
assistance of counsel for the first time on dehal review in a § 2255 petition because such
claims usually. . . involve evidence outside the recoflbraith v. United State$813 F.3d
1001, 1007 (7th Cir. 2002).

The Sixth Amendment guarantees criminal ddémnts effective assistance of counsel.
Strickland v. Washingto@66 U.S. 668, 684-86 (1984). Und&rickland’sfamiliar two-part
test, Petitioner must show both that his attorney’s performance was deficient and that he was
prejudiced as a resul¥inyard v. United State804 F.3d 1218, 1225 (7th Cir. 2015). Courts,
however, must “indulge a stronggsumption that counsel’s conddiais within the wide range
of reasonable professial assistance.Strickland, 466 U.S. at 690. A prisoner must also prove
that he has been prejudiced by his counsegliesentation by showing faasonable probability
that, but for counsel’s unprofessional errding, result of the proceeding would have been
different.” Id. at 694. Absent a sufficient showingladth cause and prejudice, a petitioner’'s
claim must fail. United States v. Delgad636 F.2d 303, 311 (7th Cir. 1991).

In the plea-bargaining phase, “reasonably cetequt counsel will ‘attept to learn all of
the facts of the case, make an estimate ofedylikentence, and communiedhe results of that

analysis before allowing #iclient to ptad guilty.” Gaylord v. United State829 F.3d 500, 506
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(7th Cir. 2016) (citingMoore v. Bryant348 F.3d 238, 241 (7th Cir. 2003)). Mistakes, nor
omissions, in an attorney’s advice do not necdgsarnstitute ineffective assistance of counsel.
Galbraith v. United State813 F.3d 1001, 1009 (7th Cir. 2002)l]n order to satisfy the
‘prejudice’ requirement, the defendant must slhioat there is a reasdvla probability that, but
for counsel’s errors, he would not have pleageiity and would have insisted on going to
trial.” Hill v. Lockhart,474 U.S. 52, 59, 106 S.Ct. 366 (19&Be also Wyatt v. United States
574 F.3d 455, 458 (7th Cir. 2009). The defendardtralso show thdb reject the plea
agreement and go to trial would haween rational under ¢éhcircumstancesPadilla v.
Kentucky 559 U.S. 356, 372 (2010).

[ll. ANALYSIS

A. Hernandez-Barajas Did Not Waive His Appeal Rights.

Hernandez-Barajas first claims that his coudsgtinot discuss hisgpeal rights with him,
and that he did not know that by pleading guiltywses giving up his appeahd collateral attack
rights. Pet. at 4 (Doc. 1). However, HernendBarajas is incorrect—hmeaded guilty without
a plea agreement and did not waive any of his appeaillateral attackights. Moreover, his
allegations regarding his counsedidvice is contrary to the recb At the change of plea
hearing, his counsel told the Cobtinat Hernandez-Bajas elected to rejethe Government’s
proposed plea agreement that included appelfateallateral attack waivers for the very reason
that it included such waivers. Plea R.,22 at 15. At the hearing, Hernandez-Barajas also
directly acknowledged that he had reviewedptaposed plea agreement, had discussed it with
his counsel, and decidedrngject the agreementd. Later in the hearing he was advised by the
Court that he had the rigtd appeal his sentencéd. at 19. He was again advised of his appeal

rights at the end of his sentang hearing on December 11, 201SeeR. Dec. 11, 2017 Minute
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Entry. The Court finds that the record shows thattounsel did discu$ss appeal rights with
him and that he did not give @my appeal or collatal attack rights.Therefore, Hernandez-
Barajas has not shown that courspkerformance was deficient.

Hernandez-Barajas has also not allegedmejudice. As he did not give up his
appellate rights, anything heshied to appeal could have besmpealed. Accordingly, this
ground for relief must be denied.

B. Hernandez-Barajas Was Not Denied Eective Assistance of Counsel with

Regard to his Safety Valve Eligibility Under 18 U.S.C. 8§ 3553(f).

As Hernandez-Barajas’ second ground forefelhe argues thabansel was ineffective
because counsel told him “if” he qualified for the safety valve, he would have a lower sentence.
The Court finds nothing faciallgeficient about this advicdJnder the “safety valve” of 18
U.S.C. § 3553(f), the Court may impose a secgemithout regard tthe statutory minimum
sentence proscribed under § 841 if certain conditions arelfhidérnandez-Barajas qualified, he
would have been eligible for a lower sententlerefore, counsel’s statements to Hernandez-
Barajas was not wrong.

Moreover, even if there was some confusiotoass eligibility pror to the change of
plea hearing, during his changepdéa hearing, it was clear hewd be subject to the ten-year
minimum imprisonment sentence. At the changpled hearing, the Government stated that the
minimum sentence would be ten years in prison¢tvis 120 months), ta maximum of life in
prison. Plea Tr., R. 22 at 10. Defense couageted and Hernandez-Barajas acknowledged that
he understand the potential minimum and maximum senteittest. 10-11. Defense counsel
also provided an estimate of Hernandez-Baradsisory guidelinesftense level as 31, with a

criminal history category of I, resultirig a sentencing range of 121 to 158 months’
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imprisonment.Id. at 18. Accordingly, prior to pleadirguilty Hernandez-Barajas was aware of
the potential penalties he faced.

The PSR concluded that he had five crimimatory points: 1 froma 1999 conviction for
unlawful possession of cannabis in Rock Isl@udinty, lllinois; 2 from a 2012 conviction for
obstructing justice, driving undéme influence of alcohol, andiding while license revoked in
Henry County lllinois, and 2 because he coniithe instant offense while under a criminal
justice sentence in Henry County lllinoiSeePSR, R.19 at 1 40-46. The PSR found that based
upon a total offense level of 31 and a criminatdny category of Ill, his guideline sentencing
range was 135 to 168 months’ imprisonment. PSR, R. 19 at  83.

At the time of Hernandez-Bajas’ sentencing, a tindant only qualified if he did not
“have more than 1 criminal history point, @stermined under the sentencing guidelines.” 18
U.S.C. 3553(f)(1) (West 2010). With five ciimal history points, Hernandez-Barajas was
ineligible for the safety valve, and the Cbwas required to sentence him to a statutory
minimum of 120 months’ imprisonment. The@t sentenced Hernandez-Barajas to a below
guidelines sentence of 120 mbstimprisonment—which was below defense counsel’s estimate
for his guidelines range at the cigg of plea hearing as well.

As his ineligibility for thesafety valve was a result of his prior convictions, there was
nothing counsel nor Hernandez-Barajas could ltave to make him qualify, even if counsel
initially incorrectly thought Hernandez-Barajasutd qualify for the safety valve. The advice
that he might qualify for the safety valvertanly does not fall dew the “wide range of
reasonable professional assistancéu’ Tian Li v. United State648 F.3d 524, 527-28 (7th Cir.
2011);Mosley v. Atchisqr689 F.3d 838, 847-48 (7th Cir. 20X2pting there is “significant

latitude for permissible attorneynduct”). Hernandez-Barajhas not shown that his counsel’s
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performance was deficient.

Even if Hernandez-Barajas could show calisperformance was fieient, he has not
alleged any prejudice. Toque prejudice, Hernandez-Barajasst show that there was a
reasonable probability that he would not havegelaguilty he if knew he would be ineligible
for the safety valveHill v. Lockhart,474 U.S. 52, 59, 106 S.Ct. 366 (1970) (“[I]n order to
satisfy the ‘prejudice’ requirement, the defemdaust show that there is a reasonable
probability that, but for counsel’s errors, Wweuld not have pleaded guilty and would have
insisted on going to trial.”\WWyatt v. United State§74 F.3d 455, 458 (7th Cir. 200®)nited
States v. Cieslowskd10 F.3d 353, 359 (7th Cir. 2005) (“Theestion. . . is whether the mistake
affected the decision to plead guilty.”). Heriernandez-Barajas has not even alleged that he
would not have pleaded guiltfurther, as the Government notes, the evidence against him was
overwhelming “consisting of statements fromiaformant who obtained a significant amount of
methamphetamine from Hernandez-Barajasaacbewarrant executed at Hernandez-Barajas’s
home where agents found approximately a poundethamphetamine buried in his backyard in
a bag with Hernandez-Barajas’s fingerprint graitd finally, HernandeBarajas’s extensive
post-arrest statement in which he admitted to years of drug trafficking with others and possession
of the methamphetamine found in his backyal&sp. at 11-12 (Doc. 4); R. 22 at 19-23.
Hernandez-Barajas did not submit a reply providivgCourt with any reason to find that there
was a reasonable probability that he would hgvee to trial. Accordingly, the Court finds this
ground for relief is without nté and must be denied.

Relatedly, in Hernandez-Barajas’ thirdbgnd for relief, he objects to counsel making
him go “through the motions of it” and have “emterview with the agents” when he was

ineligible for the safety valve. It is nottaely clear what interview Hernandez-Barajas is
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referring to, but the Court presumes that HedearBarajas is referring to the safety valve
requirement that the defendambvide “to the Government aliformation and evidence the
defendant has concerning the offense or offenses that were part of the same course of conduct or
of a common scheme or plan.” 18 U.S8G553(f)(5). Assuming that he provided this
information, the Court understands that it rhaye been frustrating to have fulfilled this
requirement of the safety valve when he was$aan, ineligible for the dared relief. However,
as explained above, Hernandez-Barajas hashwtn there was any pugjice that arose from
any advice regarding his potentaigibility for the safety valve, as Hernandez-Barajas has not
shown a reasonable probability that he would rgore to trial. Therefre, this ground must
also be dismissed.

C. The Record Contradicts Hernandez-Barajas’ Claim That a Language Barrier

Prevented Him from Fully Understanding the Proceedings.

Finally, in Ground 4, Hernandez-Barajas alletfeat his limited knowledge of the laws
and his language barrier prevented him framderstanding all of the proceedings, and that,
combined with “the poor legal advice,” causeah o waive his appeal rights and sign a plea
waiving those rights. Pet. at 8 (Doc. 1). Hoee Hernandez-Barajas stated at the change of

plea hearing that he could “speak, read, anttvand understand English” “about 90 percent.”
Plea Tr., R. 22 at 5. When asked if he hadl dray difficulty communicting with counsel about
his case, he stated “not at alld. Regardless, an interpretersygrovided to Hernandez-Barajas
at every Court hearing. Even withe interpreter, Heandez-Barajas still elesd to give all of

his responses in EnglisiteePlea. Tr. R. 22 at 2 (“Althoughtierpretation was provided, all of

the defendant’s responses were giveRnglish by the defendant himself.”).

Further, as the Court discussed abdlernandez-Barajas neither signed a plea
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agreement nor waived his appellate rightecadxdingly, the prejudicbe alleges from his
alleged inability to understand the proceedingsrdit happen. This claim must be denied as
well.
V. CERTIFICATE OF APPEALABILITY

If Petitioner seeks to appl this decision, he must first obtain a certificate of
appealability. See28 U.S.C. § 2253(c) (providing that arpapl may not be taken to the court of
appeals from the final order in a § 2255 protegdnless a circuit juste or judge issues a
certificate of appealability). A certificate of agbability may issue only if Petitioner has made a
“substantial showing of the denial a constitutional right.”28 U.S.C. § 2253(c)(2). Here,
Petitioner has not made a substrghowing of the denial of @onstitutional right. The Court
declines to issue a certiite of appealability.

V. CONCLUSION

For the reasons stated, Petitioner Luis Albbéternandez-Barajas’ Motion to Vacate, Set
Aside, or Correct Sentence Under 28 U.S.C.852Doc. 1) is DENIED. The Court declines to
issue a certificate of appealiitly. This case is CLOSED.

Signed on this 24th day of June 2019.

s/ James E. Shadid
James E. Shadid
United States District Judge
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