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Monday, 30 November, 2020 02:24:43 PM
Clerk, U.S. District Court, ILCD

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
ROCK ISLAND DIVISION

JAMAAL APPLEWHITE, )
Plaintiff, ;
V. ; Case No. 4:18v-04106SLD-JEH
DEERE & COMPANY, INC, g
Defendant. ;
ORDER

Before the Courare Defendant Deere &ompany, Inc.’s (“Deere”) Motion for
Summary Judgment, ECF No. 53, and Plaintiff Jamaal Applewhite’s Motion for Summary
Judgment, ECF No. 56; Supplement Attachments, ECF No. 57, filed as a motion to supplement;
Motion to Supplement, ECF No. 67; Motion for Discovery Sanctions, ECF No. 80; and
unopposed Motion for Oral Argument, ECF No. 83. For the reasons that follow, Deere’s Motion
for Summary Judgment SRANTED IN PART AND DENIED IN PART and Applewnhite’s
Motion for Summary Judgment BENIED, Supplemat Attachments is MOO,TMotion to
Supplement is GRANTED, Motion for Discovery SanctionBENIED, and Motion for Oral

Argument is DENIED.

! Applewhite spells judgment with an extra “e” in the title of his motion, but thet@allirefer to the motion as
Motion for Summary Judgment in accordance with the spelling in Federal Rule of ©rédRre 56 Additionally,
Applewhite submitted one continuously paginated document including his memorandum ofuaywdrt.s The
Court refers to the whole document as his Motion for Summary Judgment.

1

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilcdce/4:2018cv04106/73287/
https://docs.justia.com/cases/federal/district-courts/illinois/ilcdce/4:2018cv04106/73287/85/
https://dockets.justia.com/

4:18-cv-04106-SLD-JEH # 85 Page 2 of 51

BACKGROUND ?
Factual Background?®
a. Applewnhite’s Role at Deere
Applewhite was initially hired by Deere in 2006. He held various engineering and supply
management positions until March 2014. He perforthedgobs satisfactorily. From
approximately March 2014 to March 2015, he took an unpaid leave of absencedieoen Ble
was rehired by Deere as a Cost Management Specialist in March 2015. He worketymunha
of Deere’sSouthwest Office Building {he SWOB”) in Moling, lllinois. In this role,
Applewhite was responsible, among other duties, for cost anatpgesis. He was also
responsible for leading a software deployment project called “CART,” whaghreal close
collaboration with the information technology lead on the project, Christine Sivertsen, w
worked in Moline, as well as team members from India, Europe, North Carolina, andHewa
reported to Mark Matter.
Matter oversaw a customer service organization that, among other functions,eaipport

Deere business segments in India. United States based team members beganangrasas e

2 At summary judgment, a court “constru[es] the record in the light most favdeatiie nonmovant and avoid([s]
the temptation to decide which party’s version of the facts is more likely tReyhe v. Pauley337 F.3d 767, 770
(7th Cir. 2003).The facts related here are, unless otherwise noted, taken frera'&#atement of undisputed
méterial facts, Def$ Mot. Summ. J2-14; Applewhités statement of undisputed material facts,Mbt. Summ. J.
9-25; Deere’sstatement of disputed material and immaterial facts and additional materigDisics Resp. 1632,
ECF No. 63 Applewhite’sstatement of disputed material and immaterial facts and additional material
facts,Pl.’s Resp7-42, ECF No.65; Deerés reply toApplewhite’sadditional material facts,

Def.’s Reply3-33, ECF No.73; Applewnhités reply to Deere’sadditional material fact$l’s Reply 3—6, ECF

No. 75; and from the exhibits to the filings.

3 The Court disregards alleged facts from both parties that are not supported \igl¢éheescited, alleged facts
where no evidence is cited, and alleged facts where the cited evidence was not piowdition, in many
instanceApplewnhites dispute é an alleged factails toreference angvidence that actually disputes teserted
fact, instead allegingadditional facts thanerelyrelate to the fact. That is napermissiblevay to dispute a fact
and contravenes the purpose of the statemeanttdrial facts SeeCurtis v. Costco Wholesale Coy807 F.3d 215,
219 (7th Cir. 2015) @A litigant who denies a material fact is required to provide the admissible ewitheat
supports his denial in a clear, concise, and obvious fashion, for quéckmeé of the coutj. The Courtalso
disregards suctisputes.
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5:00 AM to accommodate for international thpene differences. Applewhite’s “physical
presencén Moline, where other team members worked, was important for collaboration and to
ensure alignment with other SWQised employees and the Deere business segments they
serviced.” Matter Decl. 1,£CF No. 53-7
b. Applewhite’s Requestto Telework

Matter discussed the schedule and attendance requirements for the podition wit
Applewhitebefore he startedApplewhite “requested permission to work remotely from
Chicago, where he resided” prior to starting in the rade{ 5. Matter“advised [Applewhite]
that [he] specifically did not include a telework option in the Cost Management I&tgoia
posting, but that [he] would evaluate [the] request over the coming momthsWhile
considering the request, Matter granted “a number of [Applewhite’s] ad hoc eguieseéwork
from Chicago . . . for various personal reasons, . . . includ[ing] [Applewhite’s] desire to spend
time with friends and to make personal air travel more conveni&htf 6. A telework
agreement allowing Applewhite to work remotely on Mondays was finalized in October 2015.
Mattercontinued to consider additional requests on a casabg-basisFor example, Matter
allowed Applewhite to telework for approximately six days in a row in December 2015.

c. Applewhite Misses or is Late to Meetings

Matter “start[ed] . . . get[ting] feedback frdmme] Information Technology Group that”
Applewhite was “late and missing meetings thatljad] scheduled, or . . . rescheduling them
very, very early in the morning for early morning meetings” sometime between summer 2015
and November 2015. Matter Ddfxcepts 25:14-21, Def.’s Mot. Summ. J. Ex. B, ECF No. 53-

4. Matter discussed Applewhite’s attendance issues with Human Resources Mzlagger

4 Both parties submit declarations without identifying them with exhibit letters. ©he €ites to them by title and
docket number only.
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Knupp. Knupp advised Matter to document the issues so he could address them with
Applewhite. Matter “started docuenting [Applewhite’s tardiness] probably in November of
2015.” Id. at 25:11-12. He documented at least Ymstances where Applewhite failed to
attend or arrived late tmeetings in November and December 2015: November 20, 2015 (arrived
fifty minuteslate); November 23, 2015 (missed a meeliagause he failed to wake)up
December 11, 2016nissed a meeting because he overslept);December 17, 2015 (missed a
team meetinyg

Applewhite attests that “[t]ardiness to meetings, and starting and eméetings late
were common practice within Matter's team and Deere as a whole.” Applewhitefidgcl.
ECF No. 65-7. There is no mention of tardinesabmenteeism iApplewhite’s 2015
performance reviewBut Matter testified that he did not include corants regarding tardiness
or absenteeisnm the 2015 performance revidvecauset “clos€d] at the end of October” and
he “felt it was something [they] needed to have a discussion about before [he] wouli] have
impact [Applewhite’s] rating.” Matter Oe Excerpts 47:20-48:6, Def.’'s Resp. Ex. A, ECF No.
63-2. Matteralsotestified that he and Applewhitalked aboufpplewhites timeliness “in the
yearend review for 2015” which occurred at the end of October or beginning of Noverdber.
at26:4-27:5.

d. Applewhite Requests FMLA Leave
Sometimeon or before December 18, 2015, Applewhite asked Knupp for information on

usingFMLA leaveto care for his mother, Zinda, who lived near Chicago. Knupp gave him the

5 Deere also argues that Applewhite oversleptraisded a meeting on November 6, 208&eDef.’s Mot. Summ.
J. 4. It cites to Matter’s declaration, in which Matter states that on that datlewiite “informed [him] in a text
message that he missed a meeting because he overslept.” Matter DRt fh& text message attached to
Matter’'s declaration does not say anything about missing a meeting. It‘tdagdviark. | overslept! I'm headed
in now.” Nov. 6, 2015 Text Message, Matter Decl. Ex. A, ECF Ne7 %3 9.

4
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contact information for Amber Davis, a member of Deere Disability Ser¢iD&S”). Davis
sent Applewnhite a notice of eligibility and information on what he needed to provide to qualify
his leave as FMLA leaven employee’s request for FMLA and a Department of Labor
Certification form.

On December 23, 2015, Applewhite submitted the required papenieriadicated that
he planned to use approximately sixty days of unpaid leAwaedical certificatiorcompletel
by Jolanta McNamara, Zinda’s psychotherapist, indicated that Zinda suffered frorssdepre
symptoms and that her condition had an indefinite probable duration. It stated that hesrconditi
caused episodic flangps andhat shevould require care during such flangs. It estimated that
Zinda would have sixty flare-ups per two months, each with a one-day duration. The
certification form specifically asks for an “estimate] [tife frequency of flareips and the
duration of related incapacity that the patient may have over th& meanths.” Dec. 23, 2015
Certification of Health Care Provider 4, Pl.’s Dep. Ex. 15, Def.’s Mot. Summ. J. Ex. ANBCF
53-3 at 68—71.

On January 5, 201®eere approved Applewhite’s leawith aneffectivedate of
December 23, 2015, the date of submission. Davis instructed Applewhite to report his FMLA
hours to DDS and Matter, “not to work while using the FMLA bepg&ind that FMLA leave
was to be used only for FMLA-qualifying need.” Davis Decl. § 4, ECF No. 53-9. Davis
provided Applewhite witta statement of employee responsibilities, which stateddibyalewhite

was responsible for “follow[ing] [his] unit's normal procedures for reporting@matss” and
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“report[ing][his] FMLA time to [DDS] by email . . . within three business days of returning
from leave.” FMLA Employee Responsibilities, ECF No. 57-2 at®40.

On January 6, 201&pplewhite informed Matter that his FML-Aeed required him to be
in Chicago on January 7 and 8 and over the next few months. Knupp and her supervisor, Heidi
Ciha, worked with Matter to establish telework privileges to support ApplewhitelstReds.
On January 8, Matter sent Applewhite an email proposing an expanded telework schedule: for
the nextthirty days, Applewhite could telework from Chicago as much aseckediterward, he
could telework two days per week. Applewhite accepted the proposal.

e. Applewhite is Late to Meetings

Applewhite was late to at least three meetings in January and February. After
Applewhite arrived an hour late to a CART planning meetivigtter informed him that his
“presence for the[] very detailed discussions [wa]s very important” ani/iser “expect[ed]
[him] to be part of the[] meetings.” Feb. 8, 2016 2:09 PM Matter Email, Pl.’s Dep. Ex. 20, ECF
No. 53-3 at 76. Applewhite responded saying that his “tardiness wasn’t planned, but [he] joined
as soon as [he] could.” Feb. 8, 2016 9:36 PM Applewhite Email, Pl.’s Dep. Ex. 20, ECF No. 53-
3 at 76. Applewhite states that iveas not informed he wdsxpected. . .to attendhe CART
requirements meetings” until Matter’'s February 8 emapplewhite Decl. { 9.

Applewhite and Matter had at least two phone calls to discuss Applewhitefsetssdo
meetings. In the latexall, Matter explained that, because most of the meetings Applewhite was
tardy to were the first meetiagf the day, there did not appear to be any valid business

justification for his tardiness. Applewhite summarized theioah email. He wrote that Matter

5 Applewhite attached hundreds of pages of documents to his summary judgment motiorkhibhis ESeePl.’s
Ex. A, ECF Nos. 571 & 57-2. Referring to these each as Exhibit A in citations provides no useful assigtanc
locating the documents, so the Court cites to them with an identifying title and theCEgénerated page number.

6
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had “noticed [his] tardiness over the last month for early morning meetings” and that others
working on the CART project were concerned about his commitment because of his $aaines
CART meetings. Feb. 23, 2016 3:47 PMptewhite EmailPl.’s Resp. Ex. D, ECF No. @hat
46-47. He wrote that he would work on it, but “[u]nfortunately, [his] personal situatidh ha
[him] up very late often.”ld. Matter responded, confirming that “he ha[d] noticed [Applewhite]
arriving late to meetingwhile teleworking since the start of the fiscal year” and that “[i]f it
appear[ed] the telework option cause[d] the[] issues, [he waoekl] to reevaluate.” Mar. 4,
2016 2:27 PMMatter Email,Pl.’s Resp. Ex. D, ECF No. 65-5 at 46.
f. Teleworking and FMLA Usage

During the period that Applewhite was allowed to telework as much as desired, he took
FMLA leaveonly three times: a full day on February 9; four and a half hours on February 10;
and two hours on February 16SeeMay 9, 2016 9:07 PM Applewhite Email, PI.’s Dep. Ex. 19,
ECF No. 53-3 at 75 (listing all FMLA hours he had taken since January 7, 28fi&) that
period ended on February @ pplewnhite requested that Matter allow him to telework more
than the allotted two dayser weekhroughout February and March 2016. Matter granted
Applewhite the ability to telework nmg times throughout this period and into April 2016. For
example, Applewhite was permitted to telework the entire week of February 29, 2016. And
“[t]he only days that [he] was[ not] allowed to telework [in March 2016] [we]re Math, 8th
and 9th.” Pl.’s Dep. 154:21-22, Def.’s Mot. Summ. J. Ex. A, ECF No. 58pBlewhite

reportel using FMLA leave on February 25 and 26 but then not again until March 23.

" He also claimed FMA leave on January 7, but that was prior to the telework arrangement being formalized.
8 Applewhite claims this fact is both disputsgePl.’s Reply 5, and undisputeseePl.’s Resp. 6 (listing Deere’s
fact 28 as undisputed); Def.’s Mot. Summ. J.igiflg as fact 28, “The thirthusinessday period during which
[Applewhite] could telework exclusively from Chicago ended February 19, 2016.”). laglis he argues that “the
period began on January 30 and ended on approximately February 8.” Pl.’s Reply 5. tdencitegidence that
supports the assertion that the period began or ended on those dates.

7
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On March 6, Applewhite emailed Knupp to ask whether “there [was] anything that
protects [him] from having to shar[fis] family’s personal information with Deere empé®s
(other tharfDDS]).” Mar. 6, 2016 11:39 PM Applewhite Email, ECF No. 57-2 at 34. He
explained that, “[a]fter telling [Matter] about [his] approved intermittentAMlleavd and how
the situation is sporadic and unpredictable, [Matter] pressed [him] for additieiaélls
regarding [his] leave.d. Hewrotethat Matter “seem[ed] to award [him] with more telework
days as [he] share[d] specifics, but since [their] last meeting [he] toldgiVittat [hehad]
shared as much as [he was] comfortablisly.” Id. Knupp responded that Applewhite did not
need to share the specifics of his case, but reiterated that it waspussibility to inform his
manager when he needexdtake time off under his approved FMLA case.

On April 8, Matter notified Applewhite that he needed to adhere to the telework schedule
he proposed in January: two days teleworking and three days in the office. On Monday April 11
or Tuesday April 12, 2016, Applewhite notified Matter thatieed[ed] to take FMLA the rest
of the week and maybe all [the] next week.” Apr. 12, 2016 18N3Applewhite Conversation
with Matter,Pl.’s Dep. Ex. 31, ECF No. 53-at 86(listing instant messages from 3:51 PM
through 4:10 PM presumably on April 11). On Friday April 15, Applewhite adWwsiter and
Knupp that “things at home [we]re getting much better,” but that his plan was to tefesrark
Chicago the following Monday and Tuesday and take FMLA leave Wednesday through Friday.
Apr. 15, 2016 9:26 PM Applewhite Email, Pl.’s Dep. Ex. 32, ECF No. 53-3 at 87.

On Monday April 18, Knupp emailed Kevin Curran from DDS asking for guidance. She
explained that since Applewhite had been told he needed to adhere to the two-day telework
schedule, he “ha[d] not been in the Moline office” and had edtiffatter for two weeks in a

row “thathe would be working from Chicago on Mon-Tues and taking FMLA the remainder of
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the week,” though he hadtaally called into a meeting orhursday April 7. Apr. 18, 2016 6:44
PM Knupp Email, Pl.’s Resp. Ex. D, ECF No. 65-5 at 43-84e wrote that “[e]ssentially he
[wa]s using his FMLA to stay up in Chicago; however, getting his work time in at off-business
hours and not claiming or taking FMLA timeltl. She asked for guidance becaiiseas

“getting extremely challenging to manage on [their] end.”

She also emailed Ciha telling her that she and Doug Rathburn, Matter’s supenispr, “fe
[Applewnhite] no longer deserve[d] a flex work schedule.” Apr. 18, 2016 6:49 PM Knupp Email,
ECFNo. 57-2 at 32-33. She wrote that after “discussing his performance gaps, his
communication style and overall the way he ha[d] handled things with [Matter], hiatehhis
stakeholders,” they agreed he needed to be in MoltheCiha responded reminding Knupp to
ensure that in any follow up with Applewhite, they reminded him that “his choice of FBILA i
only for FMLA qualifying reasons.” Apr. 18, 2016 6:54 PM Ciha Email, ECF No. 57-2 at 32.
Knupp responded: “I asked [Curran] about that last week — he told me that [Applewhite] does not
have to give us any proof or reasoning when he asks to take FMLA — we as a comparof go off
their ‘word’ since it's an unpaid benefit/approved FMLA case. Seems saatingtf Apr. 18,

2016 6:58 PM Knupp Email, ECF No. 57-2 at 32.

On Tuesday April 19, Matter, after consulting with Knupp and Ciha, informed
Applewhite that, as of April 25, his telework privileges were revoked. He reminded Apdew
that the position was Moline-based and unless he was using vamabMLA leave, he was
expected to be present at the SWOB in Moline.

To DDS, Applewhite reported using FMLA leave Tuesday April 12 through Friday April
15 and Wednesday April 20 and Thursday April ie claimed FMLA leave for the entire

workweek of April 25.
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g. Recertification Request

On April 21, DDS requested that Applewhite submit a recertification of his FNbad
from Zinda’s healthcare provider. Ciha explained in an email to Applewhite thabfpany
disability services requested [a] recertification” was that “the pattern géusdicate[d] [they]
may need to look at something other than intermittent.” May 5, 2016 8:2CIAMEmail ECF
No. 57-2at 68 Davis sent Applewhite an email with a notice of eligibility and a statement of
Applewhites responsibilities for taking FMLA leave attached. The statement of reigldies
informed Applewhite that he needed to return certain docurfenegjuest for FMLA, a
Department of Labor Certification form with sufficient certification to supp@teave request,
and sufficient documentation to establish the relationship between he and his famibgmne
“within 15 days of receipt of this letter or first day of missed Womkhichever is most recent.”
FMLA Form 1, Pl.’s Dep. Ex. 35, ECF No. 53-3 at 90-9flinformed him that “[f]ailure to
return the required paperwork within the 15 day timeframe may delay the leave orsitmre
the leave being denied, resulting in an unprotected abseltceThe notice of eligibility stated
that heonly had eight hours of FMLA leave availabig, which was incorrect. Applewhite
emailed Dauvis for clarification on May 16, and she responded the next day stating thcht he ha
over 400 hours of FMLA leave remaining.

On May 3, Davis reminded Applewhitéavemail to submit the materials. That same day,
Ciha reiterated via email (following a meeting) that it was important for Applewhiez&otify
becauséwithout that recertificationhis current approved leave [would] expire[]” Briday
May 6. May 3, 2016 11:47 PM Ciha Email, Pl.’s Dep. Ex. 38, ECF No. 53-3 at 94-96. On May
4, Applewhite requested an extension of time to submit the matenad®iningthat McNamara,

Zinda’s healthcare provider, could not fill out the paperwork until after an appointménay

10
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13. Curran only granted an extension to May 10. Applewhite asked if he could take unpaid time
off while the recertification was outstanding. Ciha offered him unpaid time to takeokter to
her appointment on May 13, but stated thaerewas otherwisénot in a position to offer [him]
further unpaid, nor=MLA time off.” May 6, 2016 7:37 AM Ciha Email, ECF No. 57-2 at 25.

On May 17, Applewhite submitted tihecertificationmaterialsvia email. Davis
responded the next day stating that she could not approve the request because “there [wa]s not
enough sufficient information on frequency and duration of [the] need for FMLA.” May 18,
2016 1:54 PM Davis Email, ECF No. 57afl64. She stated that “[i]t is understandable that in
some instances time off will be unknown due to flare upfiowever the answers provided
were not sufficient enough to be reviewedd. The medical certification indicated that Zinda
would have episodic flare-ups, but where it asked the provider to estiméteqirency of the
flare-ups, McNamara wrote: “TBD.'May 13, 2016 Certification of Health Care Provider 4,
ECF No. 57-1 at 59-62. Applewhite asked McNamara to revise the forense8a revised
form directly to Deere. In the revised certification, MohN&ra estimated thainda would have
two flareups a week with each flatg lasting one day. Davis informed Applewhite via email
on May 20 that he had “been approved for 2x per week, lasting 1 day in duration to help care for
[his] parent.” May 20, 2016 5:54 PM Davis Email, Davis Decl. Ex. C, ECF No. 53-9 at 12. On
May 24, Deere contacted McNamara to confirm that the certification was compleigreed s
by her.

While his recertification request was pending, Applewhite used FMLA leave gr2Ma

May 5, and May 6.

11
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h. Start Time

Matter states that he instituted a flexible start time for Applewtatéowing him to
begin work between 6:00 AM and 8:00 AMfe]n or befoe May 97 Matter Decl. 1R0.
Applewhite asserts that the start time was instituted on May 17, explainirngitrab May 17,
he “and [Matter’s] other direct reports[] began the workday when [they] decidgmblewhite
Decl. 1 7°

On May 16, Applewlte sent Matter a text message at 9:06 AM stating that he would not
be in until afternoon. He arrived at 1:20 PM. In an email sent on May 18, Applewhite indicated
thathe was late becaube had an “[u]rgent personal/family matter c[olme up last min[ute],
May 18, 2016 7:56 AM Applewhite Email, ECF No. 57-2 at 17-HL8,it isunclear whether
Applewhite informed Matter that was the reason helatasprior toMay 18

On May 17, Matter sent Applewhite an email following an in-persortingeeHe wrote
that in the meeting, he “conveyed the seriousness of the situation from Monday, 16Négy.”
17, 2016 9:46 PMatter Email, ECF No. 52 at 1819. He wrote that the “fact that
[Applewhitgl came in late to work, especially as [lugdl not arrive until near 1:20pm, and
without sufficient prior notificatiorfiwa]s not acceptable arfd/als considered an unexcused
absence/tardy.ld. Further, he wrote that the team’s “expected working hours are starting
between 6am and 8am, though [they] on occasion start earlier to meet with teamsnember
India.” Id. Finally, heinstructed Applewhite"Going forward, | expect you to start your day in
the office between 6 am8 am,” but “[o]utside of a specific meeting that startisMeen 6am

and 8am, | will allow you the freedom to flex your start time between 6am and &m.”

9 The Court notes that at Matter’s deposition, Applewhite asked Matter wheatviimld have been acceptable for
him to provide notice that he walibe late on May 16. Matter Dep. Excerpts 618 ECF No. 531. Matter asked
whether “that date [was] within the expected 6:00 a.m. to 8:00 a.m. stdratichépplewhite responded that it
was. Id. at 61:13+13. This suggests Applewhite himself bedéie\it started prior to May 17.

12
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On May 18, Applewhite was thirty minutes late to the SWOB and provided no prior
communication or explanation todter.
i. Mid-Year Review
On May 24, Matter and Applewhite met in person for Applewhite’s 201 6yeéal-
review. During their meeting, Matter noted many instances of unexcused tardinebsaratsa
throughout the course of the year, and that these instances had been observed by Applewhite’s
colleagues as wellMatter reminded Applewhite that he needed to make every effort to be in the
office on time.
In the written performance review, Matter reiterated Amtlewhite had some
performance gaps and had “been tardy to many meetings and ha[d] . . . unexcused absences and
tardiness to work throughout the course ¢éficurrent . . . year” and that Applewhite’s
colleagueshad observed his tardy arrivals and aloss as well2016 Performance Management
Appraisal 7, Matter Decl. Ex. F, ECF 53-7 at 21-29. In his comments, Applewhite
acknowledgedhat”[t]ardiness Hal] been an issue,” but wrote that tefd] not impactedhis]
ability to perform.” Id. at6.1° Applewhite received no raise in conjunction with this review.
j.  June FMLA Leave and Written Warning
On May 31, Matter received a text from Applewhite at 6:20 AM indicating he had an
FMLA situation and would not be able to make it in. On June 1, he received another text
messagetating that Applewhite would need to take FMLA leave that day. On Juree 2, h

received a text message7:19 AMfrom Applewhite indicating thaApplewhiteneeded to take

10 Applewhite now vaguely claims “that FML-£elated tardiness was the issue as it impacted how he was perceived
by others.” Pl.’s Resp. 7. He cites to a portion of the performance review knéhasked for his review to based

on his performance and not the perceptions of otlees2016 Performance Management Appra&alt is not a
reasonable inference from his request that his performance not be judged ondapgqgnsrof others that he was

only acknowledging thaMLA -related tardiness was an issue for him.

13
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FMLA leavethat day too.Applewhite arrived at the offica 4:30 PM on June.2Deere denied
ApplewhiteFMLA leavefor June Zecause “he had already used the two weekly occurrences of
FMLA leave that [DDS] had approved.” Matter Decl. | His tardy was considered
unexcused.

Applewhite was issuedwritten warning on June 6 for excessive absenteeism. Knupp,
along with Deere security personnel Jeffrey Chishohat, with Applewhite to discuss the
warning and inform him that his ongoing deficiencies indicated a lack of dependability. The
warning statd that the concerns were outside of the certified time he was granted FMLA leave.
It instructed him to take corrective action, including abiding by the start time Msiiédalished,
and warned that failure to comply would result in termination. Applewhite refused tdsign t
warning. Applewhite attests that during the meeting Knupp “refused to explain Deere’s
definition of ‘excessive,” and that she refused to respond to his questions about why his
“FMLA -related travel was not being honored as being protected under the FMLA.” Applewhite
Decl. T 21. He followed up with an email asserting that his tardiness on June 2 was “due t
travel time from [his] approved FML” and that the warning was “a violation of flykt.” June
9, 2016 4:42 PM Applewhite Email, ECF No. 57-1 at 95.

Applewhitealsorequested a meeting with Curran and Chisholm to discuss the warning
and ask questions. Specifically, he highlighted his concern that Ketgrgnced his “late
arrival” on June 2, which he stated “was protected under the” FMLA.” June 6, 2016 11:34 PM
Applewhite Appointment Request, ECF No. 57-2 at 10. He referenced the MaytifiBation
from McNamara which estimated that Zinda’s episoctauld last three days per week. Amd h

provided a summary of his FMLA usage and work history from May 31 through June 2

14
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(including that he worked at the SWOB from 1:30 PM to 7:30 PM on June 2 and teleworked
from 9:30 PM to 11 PM).

Curran declinedhe meetingproviding follow up in an email. He explained that the
certification DDS was working from was the corrected certification Mo&la sent on May 20,
which “state[d] a frequency of 2 times per week and not 3.” June 7, 2016 Bt4£uAan
Appointment Declination, ECF No. 57a24-5. He then asked for clarification about the hours
Applewhite provided in his meeting request because they conflicted with the hours hedréport
DDS. Id. Finally, Curranstated that “[t]he other issues” Applewhite listed “with start times and
working remote are HR issues and not” DDS issues.Applewhite responded, indicating that
“[t]heform [he] provided stated 3 times per week,” but acknowledged “there was a sgconda
form that was sent directly to [Deere] from [hispm’s doctor.” June 7, 2016 9:57 AM
Applewhite Email, ECF No. 57-2 at 4. He asked for that to be forwarded toHerfurther
noted that he “ha[d] no issues with either start times or working remote,” explainingstieaid,
he was concerned that hasweing denied his FMLA rights because he “as soon as [he] drove
back from [his] approved FMLA duties, [he] attended worlkd” Curran forwarded him the
May 20corrected certification later that day. He explained that the correctaddame from
thed[octo]r after the one tha®pplewhite] sent in and was signed [ner] so [Deere wds
using” it. June 7, 2016 3:35 PM Curran Email, ECF No. 57-2 at 4. Later in the day, Curran
emailed Applewhite again, stating: “If you have any other questions, please let us know.” J
7, 2016 5:47 PM Curran Email, ECF No. 57-2 at 2.

On Friday June 10, Applewhite informed Matter that he was taking FMLA leave that day.

He reported it to DDS the next day. On Monday June 13, Applewhite informed Matter via ema
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that ke needed to take FMLA that day as well. Matter reported this to DDS the same day.
Applewhite reported taking a full day of FMLA leave on Tuesday Jurees ldell.

On June 15, Applewhite was twelve minutes late to waik emailed Matter later in the
day explaining that he “came later than planned” because of “weather (it wag sorthad that
[he] couldn’t see and was afraid to drive) and travel from Chicago.” June 15, 2016 3:28 PM
Applewhite Email, Pl.’s Dep. Ex. 44, ECF No. 53-3 at 100. Appleditests thd{d]uring the
early morning[] of . . . June 15 of 2016, from approximately midnight to 5 AM, [he] was helping
[his] mother with her serious health condition at her home” and that he “notified &esoen
as feasible.”Applewhite 2nd Decl. § 8, ECF No. 754 Applewhite asked Ciha and Knupp
what time he had clocked that dayso he could “accurately report [it] to” DDS, June 15, 2016
11:11 AM Applewhite Email, ECF No. 57-1 at 91, but his question was not answéatier
had also emailed Applewhite on June 14 stating that he saw that Applewhite indicated on his
calendar that he was taking FMLA leaingesday June 14 and Wednesday June 15. June 14,
2016 12:52 PM Matter Email, Matter 2nd Decl. Ex. A, ECF No. 73-8 diter wrote that
DDS informed him that Applewhite was only approved for two FMLA absences per week and
“[s]ince [Applewhite] took FML on both Monday and Tuesday, 13 and 14 June, 15 June is not
available for FML.” Id. He suggested it “could be an oversight as [Applewhite] updated the
meeting notice, byhe] wanted to be sure [Applewhite]as] aware.” Id. Applewhite
responded the afternoon of June 15: “It was an oversightuné 15, 2016 1:57 PM

Applewhite Email, Matter 2nd Decl. Ex. A, ECF No. 73-8 at 5.

11 Applewhite asserts that he attached “copies of email exchange[s] between [hintgd2¢fean where it approved
[his] morning absences so that [he] could help [his] mother, in the morning, befotmgravevork in Moline,”
Applewhite 2nd Decl. { 8, but no such exhibits were attached to the declaration.
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Laterthat day Knupp scheduled a meeting with Applewhite and terminated him for
excessive tardiness and absenteeism. Knupp testified that the decision to eephevhite
“was made by [theiR leader at the time of the hierarchy tfshite]was in. It was a decision
between [hers§| [Ciha], and Dan Allen had ultimate decision on that.” Knupp Dep. Excerpts
10:19-22, Pl.’s Resp. Ex. A, ECF No. 65-2. Likewise, @dsdified that terminating
Applewhite “was a joint decision between [her]self, . . . Allen, and . . . Knupp,” though she also
testified that she and Allen were the ultimate decisionmak@itsa Dep. Excerpts 10:11-14, 23—
24, Def.’s Mot. Summ. J. Ex. C, ECF No. 53-5.

Il. Procedural Background

Applewhite brings suidgainst Deerpursuant to the Family and Medical Leave Act
(“FMLA”), 29 U.S.C. 88 2601-54. Am. Compl., ECF No. 30. He assertslawos: first, he
alleges that Deere retaliated against fomexercising his rights under the FMLA in violation of
29 U.S.C. § 261(@)(2), id. 11 6180; second, he alleges that Deere “discourfigiea] from
fully using his FMLA leave’and interferedvith his rights under the FMLA in violation of 29
U.S.C. § 261fa)1), id. 71 81-86.

Deere moves for summary judgment on both claims, arguing that the undisputed record
shows Applewhite was terminated for excessive absenteeism and tardimdstedro his
FMLA usage and thaheclaimed acts of interference are tiiparred and fail as a matter of law
because he cannot show he was denied FMLA benefits to which he was entitlésiMDef
Summ. J. 1-2. Applewhitdsomoves for summary judgment, arguing that there is no genuine
dispute of any fact and that he is entitled to judgmentnaateer of law because Deere interfered
with his rights under the FMLA and “Deere retaliated against him for opposinghades

unlawful under [the] FMLA.” Pl.’s Mot. Summ. J. He filed hisexhibits in a separate
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document.SeePl.’s Ex. A, ECF Nos. 57-& 57-2. He later filed a motion to supplement his
summary judgment motion with a table clarifying the motion’s citatidviet. Supplement;1
Correlation Tbl., Mot. Supplement Ex. A, ECF No. 67-1.

Applewhite also filed a motion for sanctions, arguingt Deerdailed to respond to
discovery requests. Mot. Sanctions 1. Finally, Applewhite filed an unopposed motion for oral
argument, arguing that “oral argument would allow the Court to come to a decision, knowing
that the [p]artiegwere given equalpportunity to argue.” Mot. Oral Argument 1.

DISCUSSION
l. Motion for Sanctions

Applewhite asks the Court to impose sanctions on Deere for failure to respond to
discovery requests. Mot. Sanctions 1. He explains that Deere redasciederymaterials
claiming attorneyclient privilege 1d. He agues that Judge Hawley granted his “motion seeking
... help obtaining non-redacted versions of the material,” but that Deere continuesetéarefus
produce non-redacted versiond. (citing 2nd Motion Hearing Concerning Discovery Dispute,
ECF No. 41).Deere argues that “Magistrate Judge Hawley held that [Applewhite] had waived
any challenges to Deere’s privilege assertions by failing to raise the issug [@jiduly 2019
hearing and denied [Applewhite’s] requested relief.” Resp. Mot. Sanctions 2, ECF No. 82.

On August 21, 2019, Applewhite requested a hearing to discuss discovery disputes. 2nd
Mot. Hearing 1-2. One dispute was over whether Deere had “produced redacted discovery with
inadequate privilege basisltl. at2. Judge Hawley granted the motion for a hearing and
scheduled a status conference to discuss the disggedug. 22, 2019 Text Order; Aug. 27,
2019 Text Order (rescheduling the originally set conference at Applesvhéiguest)Aug. 29,

2019 Text Order (rescheduling the conference due to a conflict in Judge Hawley’s calendar)
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The conference was held on September 4, 2019. Sept. 4, 2019 Minute Entry. Applewhite
reiterated his argument that Deere improperly redattedments. Sept. 4, 2019 Hr'g Tr.
18:13-22, ECF No. 81Deere noted “that this was not the first time this issue ha]d] been raised
by” Applewhite, explaining that it was “raised . . . in filings before [a] July 25th hearingat
21:5-8. Deere argukthat the issue was “resolved or waived because [Applewhite] did not
address it during . . . [the] first hearindd. at 21:9-11. Applewhite agreed that the documents
had been produced atiththe raised the issywior to the July 25, 2019 hearing,ttargued that
he had not had a chance to addressatijumenat that hearingSeed. at 21:19-22:11. Judge
Hawley held that he would not “go back and revisit issues that could have been raiset earlie
Id. at 24:56. He explained that “the time faaising thafissué ha[d] passed” and he was “not
going to consider that issueld. at 24:16-18.

Applewhite’s motion does not identify any authority for imposing sanctions. He cites to
Federal Rule of Civil Procedure 37(a)(4), which provithed“an evasive or incomplete
disclosure, answer, or response must be treated as a failure to disclosg, @n®spond.”He
also does not identify what kind of sanctions he seBlegjardlessthe Court finds Applewhite is
not entitled to sanctions because he has not shown that he filed a motion for disclosuas that w
grantedseeid. 37(a)(5); that Deere disobeyed a discovery oideB87(b)(2); or that he is
otherwise entitled to sanctionsder any provision of Rule 37.0The extent Applewhite is
seeking a court order requiring Deere to produce these documents, the time for hint tw objec
Judge Hawley'’s ruling has long pass&ke id.72(a) (requiring a party to file an objection to a

magistrate judge’s order within 14 days of the order). The Motion for Sanctions KEDEN
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Il. Miscellaneous Motions
a. Supplements
Supplement Attachments, filed asation to supplements MOOT because it is not a
motion; instead, it is the attachment#jgplewhite’s summary judgment motion. The Motion to
Supplemenis GRANTEDasunopposed. The Court used the table Applewhite provides to
locate the materials he cites in his motionsummary judgment.
b. Oral Argument
Applewhite askfor oral argument so heanhave an equal opportunity to argue his
motion He argue that Deere filed a reply in support of its motion for summary judgment that
exceeded the limit provided by the Local Rul&&ot. Oral Argument 1. The Court reserved
ruling on the motion and granted Applewhite the opportunity to file a supplemental reply,
allowing him additional pages so that he would have the same number of pages to argue his
summary judgment motiaimatDeere used to argue itsotion SeeJuly 20, 2020 Text Order.
No supplemental reply was filed. This suggéisédéthe written materials already in the record
adequately explain his argument. The Court finds that oral argument is unnecessary and would
not assist it in making its decisiomhemotion for oral argumentherefore,3 DENIED. See
CDIL-LR 7.1(D)(4) (“The Court may take the motion for summary judgment under advisement
without oral argument or may schedule argument with appropriate notice to the parties.”
I1I. Motions for Summary Judgment
a. Legal Standard
Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of &lvR.FEiv. P.

56(a). Atthe summary judgment stage, the court’s function is not to weigh the evidence and
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determine the truth of the matter, but to determine whether there is a genuirferissale—that
is, whether there is sufficient evidence favoring the non-moving party for a factfincturn a
verdct in its favor. Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (198@atel v. Allstate
Ins. Co, 105 F.3d 365, 370 (7th Cir. 1997). The court must view the evidence in the light most
favorable to the non-moving party and draw all reasonable inferences in that party’s favor.
McCann v. Iroquois Mem’l Hosp622 F.3d 745, 752 (7th Cir. 2010) (citiAgderson477 U.S.
at 255). “A genuine issue for trial exists only when a reasonable jury could find for the part
opposing the motion based on theargcas a whole.Pipitone v. United State480 F.3d 859,
861 (7th Cir. 1999) (quotinBoger v. Yellow Freight Sys., In21 F.3d 146, 149 (7th Cir.
1994)). “The ordinary standards for summary judgment remain unchanged on cross-motions for
summary judgment . . . .Blow v. Bijora, Inc, 855 F.3d 793, 797 (7th Cir. 2017). The court
simply “construe[s] all inferences in favor of the party against whom the motion under
consideration is made.Metro. Life Ins. Co. v. JohnspR97 F.3d 558, 56162 (7th Cir. 2002)
(quotation marks omitted).
b. Analysis
The Court considers the motions together, construing the facts in the light most favorable

to each pastin turn. The Couraddresses interference first.
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i. Interferencel?

The FMLA makes it unlawful for aamployer “to interfere withrestrain, or deny the
exercise of” a right created by the FMLAR9 U.SC. § 2615(a)(1)* FMLA regulations “make
clear that the ways in which an employer may interfere with FMLA benefitscadenited
simply to the denialfdeave. Interference also encompasses ‘us[ing] the taking of FMLA leave
as a negative factor in employment actions’ and ‘discouraging an employee from using such
leave.” Preddie v. Bartholomew Consol. Sch. Cpif29 F.3d 806, 818 (7th Cir. 2015)
(alteration in original) (quoting 29 C.F.R. § 825.220(c), (b)).

Applewhite argues that “Deere violated the FMLA by denying, discouraging and
preventing him from invoking several of his entitled FMLA rights.” Pl.’s Mot. Summ. 3 29.
His briefing alleges vde-ranging violations and is not particularly focused or organizieel—

never clearly lays out what specific acts he believes constitute FMLA intedexeddis theory

2 Throughout the briefing, Applewhite seems to conflate his interferantestaliation claimsSee, e.g.Pl.'s Mot.
Summ. J. 29 (arguing, right after stating that the law prohibits an employeirfrenfering with an employee’s
FMLA rights, that “Deere’s most obvious and recent instance of retaliatiamredc. . . when it terminated
Applewhite’s employment”)Pl.’s Resp. 48 (stating, in the retaliation section of his brief, “Deere rgwesaithat &
increase in FMLA use, connected to its truncated telework privileges, jsistifiecertification request, which, it
argues, legitimizes some [of] its FMLA interference behaviors that occaftexdMay 6”). The bounds between
interference and retatian claims are not entirely clear, particularly when it comes to alleged widaghination.
Cf. Kauffman v. Fed. Express Cqr26 F.3d 880, 884 (7th Cir. 2005) (“A claim under the FMLA for wrongful
termination can be brought under either a discratiim/retaliation or interference/entitiement theory; the difference
is that the first type of claim requires proof of discriminatory or retaliatoryptimtéile the latter requires only proof
that the employer denied the employee his or her entitlemedés the Act.”),Carlson v. Sexton Ford Sales, Inc.
No. 4:15¢cv-04227, 2017 WL 4273618, at+8 (C.D. Ill. Sept. 26, 2017) (explaining that the Seventh Circuit has
not always been clear about the bounds of interference and retaliation claimsl@andiuat statutory provisions
such claims arise). The Court has attempted to consider Applewhite’s atgumthe most appropriate context.
13 The parties do not dispute that Deere is a covered enmaogeApplewhite is an eligible employe8eeDef.’'s
Resp 21-22.

1 Somewhat confusingly, he then says: “Importantly, the law prohibits an employemterfiering [with]any

right contained in the FMLA, and Deere interfered vaiteastone of the rights.” Pl.’'s Mot. Summ. J. 29 (citation
omitted);see alsdPl.’s Resp. 54 (“Plaintiff only needs to prove that Defendant violated the FMLi& mgulations
in one way. However, Plaintiff . . . proves that Defendant actually committedesver . violations, which
prejudiced him.”). To get relief for an FMLviolation, Applewhite must prove itSee, €.g.29 U.S.C. §
2617(@)(1)(A)@() (“Any employer who violates section 2615 . . . shall li@dito any eligible employee affected
for damages equal to the amount of any wages, salary, employment benefits, asroffersation denied or lost to
such employee by reason of the violation.”). Proving one FMLA violation does not entitte helief stemming
from all of his alleged acts of interference.
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of interference for eachct heslips what might balleged acts of interferengato the middle of
paragraphs about other issusmePl.’s Resp. 55, ECF No. garguing that all acts related to his
termination are timely, including revocation of teleworking privileges, issuancaroirvgs, and
implementation of a start timegndherefers to retaliation in the sections which purport to be
about interferencand vice versaee e.g, Pl.’s Mot. Summ. J. 2%uprafootnote 12. But the
Court has gleaned the following alleged acts of interferéooe the briefing. First, Applewhite
argues that he was terminateasbd on absences that should have been considetedl [Ellve

on May 16, June 2, and June ¥5g.,Pl.’s Mot. Summ. J. 29 (“Deere wrongfully based . . . its
decision to terminate Applewhite’s employment on outcomes that resulted fromiés ear
violations of his FMLA rights.”); Pl.’'s Resp. 60-61. Second, he argues that “Knupp instructed
Matter to disguise negative FMLA feedback commentsiis] performance reviews.Pl.’s

Mot. Summ. J. 29Third, he argues that Deere’s recertification request was invidict 30.
Relatedly, he argues that Deerdédi@m to an improper deadline to submit the recertification
materials.ld. He also argues that the recertification completed by McNamara on May 13 was
sufficientand Deere should not have sought a revised recertification. Pl.’s Resp. 60. Fourth, he
argues that Deere “discouraged [him] from taking leave by refusing him privilegesrthizirly
situated employees enjoyed just one . . . day after returning from helping take care of his
mother,” presumably referring to the requirement that he start work by 8:00 AM. BL's M
Summ. J. 31. Fifth, he argues that Deere failed to answer his questions about FMLAdeave
Sixth, he argues that Deere failed to provide him with an FMLA eligibilityce when he first

told Matter that he needed to care for his mother in February 2015, Pl.’'s Resp. fadledrtd
provide required notices when it dentdch FMLA leave,seeg e.g, Pl.’s Reply 10, ECF No. 75

(arguing that Deere should have provided a notice of eligibility when it designated his May 16
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tardiness unexcused). Seventh, he argues that revoking his telework privileges violated the
FMLA. SeePl.’s Resp. 55.
1. Statute of Limitations

Deere argues that all claims based on acts that ocdawoggekars before Applewhite
filed his complaintare barred by the statute of limitations. Def.’s Mot. Summ. J. 22-24. 29
U.S.C. § 2617(c) provides that an action for a violation of 8 2615, which includes the prohibition
on interference;may be brought . .not later than 2 years after the date of the last event
constituting the alleged violation for which the action is brought.” 29 U.S.C. § 2617(c)(1). A
threeyear statute of limitations apes “[ijn the case of such action brought for a willful
violation of [8] 2615” Id. § 2617(c)(2).

Here, Applewnhite’s original complaint was filed on June 11, 2018. Compl., ECFRo. 1.
Most of the alleged acts of interference occurred prior to June 11, 2016. In fact, the only acts
Applewhite complains of that occurred after June 11, 20&6isJune 15 tardy and the resultant
termination andDeere’sfailure to provide a required noti@dter denying him leave on June 15.
Applewhite argues that some of his alleged acts of interferereaseation of telework
privileges, the warnings for the May 16 and June 2 absences, and the implementation of a work
start time—constitute“progressive disgline” and thus aré&he same termination violation.”
Pl.’s Resp. 55But seePl.’s Mot. Summ. J. 29—-30Although these earlier impermissible
activities may be inappropriate for the basis of this Action, they must be codsideleast, as
relevant spplementary evidence.”).

Unfortunately for Applewhite, iBarrett v. lllinois Department of Correction803 F.3d

893, 898-99 (7th Cir. 2015), the Seventh Circuit rejected the argument that progressive

15 Deere argues that the Complaint was filed on June 12, 2018, but the docket refiéctsathéiled on June 11,
2018, but entered by the Clerk of Court on June 12, 2018. The difference is immaterial.
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discipline constitutes one continuing violation orttb@amehow the statute of limitations does not
begin to ruruntil the plaintiff is later terminatedThe court irBarrettconsideed“the FMLA'’s
statute of limitations in the context of an absenteeism policy based on a system aispregre
discipline.” 1d. at 895¢ Under the defendant-employer’s policy, an employee could be fired if
she accumulated twelve unauthorized absences of drkt 894. The plaintiff was fired in
October 2010 because she had accumulated twelve absences over a period of sevdn years.
She filed a lawsuit in January 2012, claiming for the first time that three of thiecass(which
occurred in 2003, 2004, and 2005) were protected by the FNdLAat 894—-95. The court held
that at least “[w]lhen an FMLA plaintiff allegéisat his employer violated the Act by denying
qualifying leave, the last event constituting the claim ordinarily will be the empoyggection

of the employee’s request for leavdd. at 897. h the case at hanthe employer rejectetie
plaintiff's claims that heabsenceshould not have been considered unexcused shortly after the
absences occurresip her 2012 lawsuit was filed far too latel. The plaintiff argued that
“although shecould havdiled suitat the moment she was denied leave, she wasgiredto

file suit until several yearster, when she was fired for accumulating too many unauthorized
absences” and that “[tlhe termination of her employment . . . was the last eveittitogshe
FMLA violation.” Id. at 899. The Seventh Circuit rejected this argument, explaining that the
statutory text does not allow for there to be two “last” events (the denedad bnd a later
termination), andhatthere is no tolling rule contained within the statute which would “hold the
limitations period in abeyance indefinitely and revive a stale denil@laok claim years later,

when the employee is fired based in part on the contested absa&hce.”

18 The court was considering only an FMLA interference claim based on denial ofieaweglaim of rettion.
Barrett, 803 F.3d at 896, 897 n.6.
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Applewhite’s claim is similar to the plaintiff's iBarrett, particularly to the extent he
claims absences outside the statute of limitattmmgributed tdhis termination.Essentially, he
is arguing that he would not halseen fired absent these earlier events which he claims violate
the FMLA. Certainly,Barrett applies to the absences for May 16 and June 2, for which
Applewhite claims he should not have been reprimanded because the leave should have been
protected as FMLA leaveSee, e.gPl.’s Reply 7-8 (“[Deere’s] unreasonable and confusing
recertification request, and. . failure to request recertification and provide any FMLA notices
for [Applewhite’s]absencesn May 16, June, and June 15 prejudiced [Applewhite].”).
Applewhitealsoclaimsthat revocation of his teleworking privileges and implementation of the
start time is part of the “progressive disciplinieatis related to his terminatiorSeePl.’s Resp.

55. Presumably, he means that if not for being required to work at the SWOB and being required
to arrive by 8:00 AM, he would not havedn deemed absent or lad@d therefore he would not

have been terminatedrhe Court sees no readdarretts principles should not apptp these

acts of interference too, and Applewhite does not ad@asstt Thelast actionof the alleged
violations would be the date his privileges were revoked and the date the start time was
implemented (both of which predate June 11, 2016).

Applewhite alsoargues that t]he threeyear statute of limitations applies because
several of [Deere’s] FMLA violations were willful.” Pl.’s Resp. 55. Foranse, he argues,
Knupp “advised [Matter] to disguise negative comments about his FMLA leave, and indtude it
his performance appraisalsld. at 56. He also argues that Matter “deliberately violated 29
C.F.R. [8] 825.300(c)(5)" by refusing to answer any quesiio@smeeting where he issued a

warning to Applewhite regarding his absenckks. Finally, he argues that DDS “refused to
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participate in a meeting” intended “to clarify his healthcare certificationsfyratteged
violations, and prevent future deficienciedd.

Applewhite offers no legal support for his apparent argument thatdm@rovesome
willful violations, then the thregear statute of limitations applies to allegedviolations. In
Barrett, 803 F.3d at 897, the Seventh Circuit explained that each time the employer found the
plaintiff's absences unauthorized, “an actible FMLA claim accrued and the limitations clock
started to run.”ld. The CourtreadsBarrett as standing for the proposition that each alleged act
of interference or restraint is its own FMLA claim subject to its own statute of limitations
Applewhitetherefore needw show that the thregear statute of limitations applies to each
alleged act. This understanding is consistent with the statutory language, which allaws for
threeyear statute of limitations “[ijn the case of [an] action broughaferliful violation of
section 2615.” 29 U.S.C. § 2617(c)(2mphasis added)

As for thealleged violationie has arguedere willful, the Court finds that Applewhite
haseither failed to establish a genuine issue of fact as to whether there wastiarviol
whether it was willfuand certainly, therhe has failed to estabh that he is entitled to
judgment as a matter of 1aw*T o benefit from the thregear statute of limitations in
§ 2617(c)(2), a plaintiff must show that h[is] employer either knew the FMLA prebikig
conduct or showed reckless disregard for whether it dsépra v. U.S. Dep’t of Trans|888
F.3d 330, 334 (7th Cir. 2018).

With respect to the argument that Knupp instructed Matter to disguise negativertsmm
about Applewhite’s FMLA usage in his performance review, the Court finds that belied by
the record. Applewhite is referring to an email exchange between Madt&mapp. Matter

forwarded Knupp “a comment from feedback [he] had requested.” May 12, 2016 Matter Email
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ECF No. 572 at 23. The comment was: “[Applewhite] has told the CART team several times
that he is on FMLA . . . but is also continuing to work. . . . [H]is issues seem to be negatively
impacting his overall work performance. | would prefer he dedicate himsedinfigllto his
FMLA needs and return once he is able to be committlell. The parties seem to agree that
Matter was seeking Knupp’s advice on how to address the comment in Applewhitevs. revi
Knuppforwarded him an email she sent to herself: “No refereméLA at all.... Talk about
the quality of his work, quality of his communications — the things he was abletodo -. . ..
Paraphras the feedback below to show that [Applewhite] was disengaged and not confimitted.
May 13, 2016 3:52 PM Knupp Email, ECF No. 57-2 at 23. Certainly if Knupp was instructing
Matter to include negative comments based on Applewhite’s FMLA leave in higvréiehide
it, that would suggest that she knew the FMLA prohibited that conduct.t Butat a reasonable
inference fom this email alone that Knupp was telling Matter to disguise negative Fiéis&d
comments; instead, skas telling him not to use tHeEMLA as a factor, and instead to focus on
work-performance issuedn any case, the comment at issue was not included in the review.
Applewhite selectively cites to a comment Matter included in his review that heotvas n
engaged.SeePl.’'s Resp. 37. T&ncomment actually relates to Applewhite’s engagement in
meetings See2016 Performance Appraisal Review 8 (feedback from colleagues inc¢hated
“[i]t appears [Applewnhite] is not always engaged in discussions as on occasditwe [@oes not
repond[sic] when asked a question in a meeting or on topics specific to his role as business
lead”). Applewhite points to no other comments he alleges are based on his FMLA use.
The Court also finds the argument thtterwillfully refused to answer his questions
unsupported by the evidence. 29 C.F.R. § 825.300(c)(5) provides that “[e]mployers are . . .

expected to responsively answer questions from employees concerning their rights and
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responsibilities under the FMLA.Applewhite claims that Matter dbkrately violated this
provision, pointing to a June 1, 2016 email Matter sent to himself outlining talking points for a
meeting he planned to have with Applewhite the next day which stated: “Do not offer any
answers to his questions.” June 1, 2016 7:17 PM Matter Email, Pl.’'s Resp. Ex. D, ECF No. 65-5
at 21. TheCourt doubts that the mere statement that he was intending not to answer questions
suggests he knew the FMLA required employers to answer questions or that he showssd reckl
disregard for whethraefusing to answer questions would violate the FMLA. Applewhite
certainly makes no legal argument on this isdRegardlessApplewhite cites no evidence that
he actually asked Matter any questiah®ut his FMLA rights or responsibilities during that
meeting thaMatterdid not answet! Applewhite similarly argues th&urranfrom DDS
willfully declined a meeting with him that he scheduled to get answers to his questiaria. B
the email declining his meeting request, Curran responded with information regarding
Applewhite’s entitlement to leaveApplewhite points to no authority holditigat he was
entitled to a meetingThe email and Curran’s further responses addressed all of Applewhite’s
concerns that related to the FMLA. Applewhiter®to no questions that were not answered.
Curran even offered to answer any further questions Applewhite had. éuedver, agairthe
Court doubts thahefact of denying the meeting is itsel#idence of willfulness, as that is
defined bySampra

In sum, all of Applewhite’s interference claims based on actions that odquroe to
June 11, 2016 amthertime-barredor meritless.Deere is entitled to summary judgment on

these claims.

17 Applewhite writes in his response that he “was so shocked by the blatant disrelgiardgifts, that he, literally,
protested, ‘[t]his is a violation of my right.”” Pl.’s Resp. 56 (brackets inwaiyyi There is no accompanying cite to
the record which supports that he said that to Matter. Instead, he appears tortgefprotthe email he sent to
Knupp after she met with him on June 6 regarding the written warning.
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2. June 15 Claims
The only claims that remain, ther)ateto Applewhite’s June 1&bsencand subsequent
termination.
a. Leave and Termination
Applewhitefirst argues that he watkenied leave on June Ad waderminatedas a
result “A claim under the FMLA for wrongful termination can be brought umitber a
discrimination/retaliation or interference/entitlement theory; the difference is ehétghtype of
claim requires proof of discriminatory or retaliatory intent while the la&guires only proof
that the employer denied the employee hisentitlements . . .” Kauffman v. Fed. Express
Corp., 426 F.3d 880, 884 (7th Cir. 2005). Hauffman the plaintiff had incurretivo
disciplinary strikes by December 20@hd then was aent for three days due to illnedd. at
882. He tried to claim FMLA leave, but the employer rejected his claim and thus hednaurr
third drike and was firedld. The facts arat least similar here-Applewhite had previous
unexcused tardies and absences, but then was late on a day he claims he should have been
entitled to FMLA leave and was firedthoughApplewhite also asserts a retaliation claim and
argues he has evidence of retaliatory intérite Court will address both theorieSee infra
Section HI(b)(ii)(2)(e).
Deere does not dispute that the June 15 tardy factored into Applewhite’s termination.
See, e.gDef.’s Mot Summ. J. 19 (“Th[e June f&dy] was the final straw that led to
[Applewnhite’s] termination, and it had nothing to do with the FMLA.”). The parties do dispute,
howeverwhether Applewhe was entitled to or even requested FMLA leave on that day.
Applewhite makes a number of arguments as to why he was entitled to FMLA leave on June 15,

some of which rely on alleged FMLA violations that are tinaered(like arguing that the
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recertificaton process was improper and his leave was proper under the original certification), so
the Court cannot consider themde also, however, argues thaten under McNamara’s last
certification,he was entitled to leave for two reasons:

1) his leave use was consistent [with] the need for care described in the

controlling certification because his absences were not so far in excess of the

estimated frequency and duration; and 2) [Deere] should have allowed him three

.. . days to report his unforeseeable leawvel requested a recertification if it

determined his FMLA leave was in excess of what he was entitled
Pl.’s Reply 9-10 (footnotes and quotation marks omitted).

Deere makesnvo arguments as to why Applewhite was not entitled to leave on June 15.
One is that Applewhite didot request FMLA leave that dageeDef.’s Reply 49, ECF No. 73.
There is evidence in the record that Applewhite was traveling from Chicago toeMwold that is
why he was lateThere is also the email in which Applewh#ieggested it was an oversight that
he changed his calendar to indicate that he was taking FMLA lealigenl5. But the Court
does not view this as dispositive in light of Matter’s instruction (which Applewhdéban told
numerous times) that Applewhite could not take any FNiave over two times a weelSee
June 14, 2016 12:52 PM Matter Emdilthat is incorrect-as Applewhite argues it+sand
Applewhite had a qualifying need on June 15, then Deere interfered with or denied hi$ &ttem
exercise his right to FMLA leave. Moreover, Applewhite also sent an email to @iharapp

asking for the time he clocked in so he could report it to DDS, indicating he was intending to

assert FMLA leavé® And Applewnhite states thae was caring for his mother the morning of

¥ ndeed, a document titled “Taiheet for communication to Jamaal Applewhite” for the June 15 termination,
which Deere produced (though the Court has no information about the document’s authag distlking point
that Applewhite came in late because of travel from FMLA duties, because he waantitd@cause it was raining.
SeeTalk sheet for communication to Jamaal Applewhite 1, ECF Nd. &789-90. It states that Applewhite had
exhausted his FMLA time for that week because he took leave on Monday and Tuesday, sdyhis.“faa]s in
violation of the expectations . . . clearly laid out for [himld.
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June 15 and that he “notified Deere as soon as feasible.” Applewhite 2nd Dedhgi@ is a
genuine issue of fact as to whether Applewnhite requested FMLA leave.

Deere’s second argumaatthatit was justified in denying any leave over two times a
week because the medical certification stated that Applewhite “required two Eltukrences
weekly.” Def.’s Reply 50 seeDef's Respl10 n.6 (“Deere does dispute any suggestion by
[Applewnhite] that'returning from the FMLA leave he reported on June 14, 2016, was protected
leave on June 15. Itis undisputed [Applewhite] had utilized, on June 13 and June 14, the two
FMLA occurrences for which he was approved that weekl’gt21 (disputing that Applewhite
returned from leave on June 15 and had intent to report FMLA leave for that morning and stating
that it is undisputed that Applewhitead reported using two days’ FMLA leave that week”).

Applewhite argues that Deere could not tise certification as an absolute limit on his
entitlement to leave, citinp Hansen v. Fincantieri Marine Group, LL @63 F.3d 832, 841 (7th
Cir. 2014). In Hansen the plaintiffallegedthat hisemployer interfered with his rights under the
FMLA and terminated his employment in retaliation for exercising FMLA rightsat 833. In
May 2011, the plaintiff requested FMLA leave for depression and his physician provided a
certification stating that he would have episodic flare-ups with an estimmatpéricy of four
episodes every six months with two to five days of incapacity for each episbd¢.834. He
subsequently requested and was approved for FMLA leave based on eight flare-ups throughout
the beginning of the summeld. His employer denied his ninth and tenth requiestieavein
July becauséhefrequency exceedashat was listed in theertification. Id. at 834-35. The
plaintiff was then fired because he had accumulated too many absences and vielated th
employer’s attendance policyd. at 835. In litigation, the employer argued that the plaintiff's

“entitlement to intermittent FMLA leave is limited to the precise frequency and dustéited in
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the certification.” Id. at 841. But the Seventh Circuit “reject[ed] the argument kleaddtimates
in the certification act as limitations on the frequency and duration of episodesi¢bran
employee may be entitled to intermittent leave under the FMIA.at 843. The court noted
that the employer “should have sought recertification when the frequeftboye g@iaintiff’s]
absences exceeded what was estimated in his certification, rathemntpgndgnying him
leave.” Id. at 842.

Deere argues that it did just whédnserrequires because it requestetecertification.
SeeDef.’s Reply 50. But the Court finds that unsupported by the record. Deere does not argue
that it asked for recertificatian April (prior to denying Applewhite leave in Jurtggcause
Applewhite’s absencesxceededhe original certification; instead, it argues that his usage
pattern and the frequency of his absences chaaggdhat it had information casting doubt on
the validity of the certification and Applewhite’s need for leave. Def.’s Resp. 36E3ONB.

63. Deeredid not seek a recertification to confirm that any more than two days was inconsistent
with Zinda’s medical needs. Nevertheless, to the extent Applewhite argues treshate

request another recertification before denying him leave, the Court disagreesgulatoms

are permissiveSee?9 C.F.R. 825.308(c). And irHansen 763 F.3d at 843-45, the Seventh
Circuit did not find that the employer could not prevail on the FMLA clagoause it failed to

seek recertificationnstead, lhe cout went on to address whether the plaintiff had established a
genuine issue of faeis to whethehe was entitled to leave on the days in question.

The Seventh Circuit founithat the plaintiff had sufficient evidence to “raise[] a material
issue of facks to whether he was unable to perform the functions of his job because of his
serious health condition on the ddyesswas absent.1d. at 845. The court found that threedical

certification, and other documents from the physician, “could raise annnéofa lack of

33



4:18-cv-04106-SLD-JEH # 85 Page 34 of 51

medical necessity for absences exceeding the estimated frequency, [but] aasihealnle
inference cfould] be drawn: the documents simply do not address the medical neceissity of
July absences.1d. at 843 The court found that “theertified need for intermittent leave could
support a jury finding that [the plaintiff's] chronic serious health condition renderedriaivie
to work on the days in questionld. Moreover, the plaintifhadtestified “that his depression
prevented him from working on the days in questidid.”at 845. Theourt alsonoted that the
physician could testify at trial regarding tbstimates in the certificatiorid. at 843, 845.

The Courtlikewisefinds that there is a genuine dispute of fadibashether Applewhite
had an FMLA-qualifying need for leave on June 15. This precludes summary judgment in either
party’s favor. The lastcertification provided by McNamara estimated that Zinadald have
episodic flareups and would require care during those flare-ups. She estimated the frequency of
theflare-ups as two times per week lasting one day each. That could stippmfierencehat
any claimed=MLA time past two days was not necessary to care for Zinda. But liansen
thecertification provides only an estimat® the certification could support the opposite
inference too. The Court cannot choose between competing inferences when ruling on either
party’s motion. Seed. at 843 (“It appears that the district court chose between competing
inferences, drawing adverse inferences against Hansen, which was impropsuairtiey
judgment stage.”).

Additionally, McNamara has declared that she used the word “day” in her cédifga
“to describe the period, initiated at the onset of [Zinda’'s] flare ups, ending twamnty-f. hours
later, not necessarily ending by midnight the same day or at the conclusion of . . . Applewhite’s
... workday.” McNamara Decl. 1 6, ECF No. 65-8. Bagalso declared that Applewhite’s use

of intermittent leave on June 15 was “not inconsistent with [Zinda’s] need for carer feerous
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health condition.”ld. { 8. And Applewhite has stated that he was caring for his mother the
morning of June 15. Deere does not dispute that travel time can be protected if it i;méona re
related to the need to care for a family memi&zeDef.’s Reply 48—49.From all of this
evidence, a jury could find that Applewhite was caring for his mother on the morning of June 15
and he therefore had a qualifying reason for le&kcourse, as explained above, there is also
evidence which suggests Applewhite was late because of rain and travel and tbelahpet]
taking FMLA leave that dgyso viewing the evidence in the light most favorable to Deere, a jury
could find that Applewhite was not entitled to leave.
b. Notice

Applewhite also claims that Deere failed to provide a required notice when itldeme
leave on June 155eePl.’s Reply 7-9 & n.4. Presumably, he is referring to the notice
requirements set forth in 29 C.F.R. § 825.300. An employer is required to notify an employee
within five business days whether leave will be designated as FMLA-qualifidng.
§ 825.300(d)(1). “Only one notice of designation is required for each FMLA-qualifying reason
per applicable 1-Pnonth period, regardless of whether the leave taken due to the qualifying
reason will be a continuous block of leave or intermittent or redutediste leave.”ld. But
“[i]f the employer determines that the leave will not be designated as Fiyiahfying (e.qg. jf
theleaveis not for a reason covered by FMLA or the FMLA leave entitlement has been
exhausted), the employer must notify the employee of that determinakibr'If the leave is
not designated as FMLA leave because it does not meet the requirements of the Aatice to
the employee that the leave is not designated as FMLA leave may be in the form oka simpl
written statement.”ld. § 825.300(d)(4). As the Court has explained, there is a genuine issue of

fact as to whether Applewhite requested FMLA leave for Jénelf he did, then it appears that
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Deere violated 825.300(d)(1) and § 825.300(d)(2) by not notifying him in writing that it would
not count the leave as FMLA leavat least it has not pointed the Court to any written notice.
Because a genuine issue of fact remains, neither party’s summary judgmentwibte

granted.

In sum, the Court grants summary judgment to Deere, and denies Applewhite’s motion
for summary judgment, on all interference claims except those related to ¢hth Alnsencend
terminationand any required notice related to the June 15 absence. It denies both motions as to
those claims.

ii. Retaliation®

TheFMLA prohibits an employer from “discharg[ing] or in any other manner
discriminafing] against any individual for opposing any practice” prohibited by the FMLA. 29
U.S.C. § 2615(a)(2). Similarly, the FMLA makes it unlawful for an employeriszharge” or
“discriminate” against an individual for taking part in proceedings or inquiries undEMbA.

Id. 8 2615(b). The Seventh Circuit analyzes thé3dLA discrimination claims under the rubric
of retaliation see Nicholsown. Pulte Homes Corp690 F.3d 819, 825 (7th Cir. 2012), and
evaluates them in the same way tedhliation claims urel other employment statutes are
evaluatedBuie v. Quad/Graphics, Inc366 F.3d 496, 503 (7th Cir. 2004).

In Ortiz v. WernelEnterprises, In¢.834 F.3d 760, 765 (7th Cir. 2016), the Seventh
Circuit explained that the only question on summary judgment for an employment discrimination
claim is whether there is sufficient evidence in the record to permit a reasdmetfihder to
conclude that a proscribed factor caused the complained of adverse &etgohlourning v.

Ternes Packaging, Ind., In@68 F.3d 568, 571-72 (7th Cir. 2017) (applying that standard to an

9 The Court does not read any of Deere’s filings to move for summary judgment onvAjpele retaliation claims
based on the statute of limitations.
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FMLA retaliation claim). Ultimately, then, to survive summary judgment on his FMLA
retaliation claim, Applewhite must show that he engaged in a protected activity, thdfdned
an adverse action, and that the adverse action was causally connected to the aohrersenact
v. Ford Motor Co, 872 F.3d 833, 841 (7th Cir. 201%P).
1. Protected Activity

Deeredoes not dispute that Applewhite engaged in protected activitgebuts to
suggest that his onlyrotected activityvas taking or requesting leave, either in the form of a
request for leave on a specific date or the recertification of his need for Bes@ef.’s Mot.
Summ. J. 17-18 (suggesting the protected activity is the first day of Applewhite’s leave and
arguing that even if “protected activity is measured from the date of [his}ifieegion request
in May 2016 or his FMLA leave in June 2016, the undisputed record and Seventh Circuit
authority foreclose any reasonable inference” that the termination was becth@ssedactions).
However, Applewhite also argues that he opposed what he believed toWwailiptactices a

number of times.SeePl.’s Resp. 45. For instance, he complained to Knupp that Matter was

20 Applewhite siggests he is “using a variant of the McDonluglas method of proof” to prove his retaliation
claim. Pl.’s Resp. 42; Pl.’s Mot. Summ. J. 32 (“[A] claim such as ApptelglFMLA retaliation claim is assessed
under the burdeshifting framework established in McDonnell Douglas.”). He cites teobutrcuit case law.See

Pl.’s Resp. 42 (citinparby v. Bratch 287 F.3d 673, 679 (8th Cir. 2002)); Pl.'s Mot. Summ. J. 32 (cRiogpv.

Gilhuly, 755 F.3d 185, 193 (3d Cir. 2014))he McDonnell Douglasurdenshifting framework remains a viable

way of presenting evidence andiscrimination or retaliation claim in the Seventh Circuit, but it is not the only way
to prove such a cas®rtiz, 834F.3d at 76. “TheMcDonnell Douglagramework is just a formal way of analyzing

a discrimination case when a certain kind of circumstantial evideagilence that similarly situated employees

not in the plaintiff's protected class were treated betteould permit a jury to infer discriminatory intentFerrill

v. Oak CreelFranklin Joint Sch. Dist.860 F.3d 494, 43%00 (7th Cir. 2017) (quotation marks omitted). To state a
prima facie case undétcDonnell Douglador a retaliation claim, the plaintiff ast show: “(1) [[he engaged in a
statutorily protected activity; (2) [Jne performed h[is] job according to kjisployer’s legitimate expectations; (3)
despite hJ[is] satisfactory job performance, the employer took an adveme agdiinst h[im]; and (4]Jhe was

treated less favorably than similarly situated employees who did not engage oristgitdtected activity.”
Rozumalski v. W.F. Baird & Assocs., L.t37 F.3d 919, 926 (7th Cir. 2019) (quotation marks omitted). Applewhite
does not clearly deelop an argument that he has established these elens&®Rl.’s Resp. 42 (not identifying

these as the elements of the prima facie case); Pl.’s Mot. Summ. J. 32 (kate=)] he essentially argues that he
has evidence that goes to whether he Btablished a causal connection between a protected activity and adverse
actions, including timing evidence, evidence of pretext, evidence that Déedetdefollow its own policy, evidence

of animus, and so forth. All his evidence goes to the ultimate question and the Cowsidec it togetherSee

Ortiz, 834 F.3d at 766 ([A]ll evidence belongs in a single pile and must be evaluated as a whole.”)
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asking him for too many specific details about his mother’s health situation. He als@ioc@ahpl
to Knupp that reprimanding him for being late on June 2 violated his FMLA rights and tried to
schedule a meeting with Curran to discuss the same conketinis stage, Wat the protected
activity is, specifically, seems relevant only to the question of timieg how long after a
protected activityan adverse action took place.
2. Adverse Action

There is alssome confusion in the briefing over what Applewhite is claiming as an
adverse action. In his summary judgment motion, Applewhite focuses on his tesm)iseei
Pl.’s Mot. Summ. J. 32-33, though in his reply he appears to include revocation of his
telewoking privileges and his required start tinsegPl.’s Reply 10-11 All of these were
alleged as adverse actianghe Amended Complaint. Am. Compl.  77. In his response to
Deere’s summary judgment motion, Applewtaggpears to argue that there weddiional
adverse actions, including “shar[ing] unwarranted and inconsistent unfavorable cenmiest
work performance appraisals,” Pl.’'s Resp;, d&ng “removed . . . from his leadership position
on [Deere’s]recruiting team for the National SocietlyRlack Engineers,” being denied a raise,
being surveilledid. at 5Q being required to complete less desirable work, being denied vacation
time and required to ask for vacation time with advance notice, and being required to provide a
doctor’s note for ne sick dayid. at 52

Deere argues that any adverse actions not mentioned in the Amended Complaint—
therefore everything except the failure to receive aréise Compl. { 57negative comments
in his performance reviewd. Y 82;the start timeid. { 77;the terminationid.; and the
revocation of teleworking privilege&l.—are an impermissiblattempt tcamend Applewhite’s

Amended ComplaintSeeDef.’s Reply 43—-44 (arguing that various alleged acts of retaliation
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“cannot form the basis for [Applewh’s] claim of retaliation, because they were not alleged in
[his] Complaint, and he cannot amend his Complaint in response to a summary judgment
motion.”). The Court agrees. “An attempt to alter the factual basis of a claimizsy
judgment may amat to an attempt to amend the complaint” and “the district court has
discretion to deny thde factoamendment and to refuse to consider the new factual claims.”
Chessie Logistiscs Co. v. Krinos Holdings, |@&7 F.3d 852, 859-60 (7th Cir. 2017).

In Abuelyaman v. lllinois State Universi§67 F.3d 800, 813—-14 (7th Cir. 2014), the
Seventh Circuit upheld the district court’s refusal to consider the plaintiffisr@ent at
summary judgment that he was retithagainst for participating in an investigation of a
discrimination complaint brought by a colleague when “up to the point of summary judgment
[his] sole argument . . . was that [he] had complained to” the college president ita@tehgue
was the viim of discrimination. See also Whitaker v. Milwaukee C%72 F.3d 802, 808 (7th
Cir. 2014) (characterizingbuelyamaras standing for the proposition that a district court may
refuse to consider an “entirely néactualbasis for retaliation not previsly presented”). Here,
to the extent Applewhite is basing his retaliation claim on allegations not raised im#reléd
Complaint, he is presenting new factual bases for his retaliation claimaranat previously
presented, and the Court will not consider them.

a. Raise

Any claim that Deere retaliated against Applewhite by failing to give him airaiX#.6
is unsupported by the record. Applewhite claims that despite his generally good performance
evaluation in 2016, he was offered no merit increase. Pl.’'s Resp. 50. There is no evidence in the
record to support that this was something Applewhite was entitled to or eligible fot or tha

anyone else (particularly anyone who did not take intermittent FMLA leaveyegcairaise.
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SeeDef.’s Reply 48. i his briefing, Applewhite claims that this was the first time he was denied
a merit increase in teyears see, e.qg.Pl.’s Resp. 50, but no evidence to that effect was cited in
any of Applewhite’s briefingid. at 33; Pl.’s Mot. Summ. J. 13. Without such evidence, the Court
will not conclude that the failure to give Applewhite a raise was even an adveose la@ttalone
that it was retaliatorySee Villaruel v. Gary Cmty. Sch. Cqrp8 F. App’x 564, 570 (7th Cir.
2002) (rejecting the plaintiff's clairthat “she did not receive [a] standard salary increase” in
retaliation for a Title VII complaint where she “fail[ed] to present any ewées to this claimed
standard salary increase, or evidence that others who did not complain, but who werlg simila
qualified, received a higher raisetf. Rabinovitz v. Pena9 F.3d 482, 488-89 (7th Cir. 1996)
(holding that a “loss of a bonus is not an adverse employment action in a case such asehis wher
the employee is not automatically entitled to the bonuS8ereis entitled to summary judgment
on this claim.
b. Negative Comments in Performance Review

Applewhités retaliation claimbased omegative comments in his performance review
also denied. Deere argues that the performance review is acti@maltle adverse actionSee
Def.’s Reply 37. Only materially adverse actions are actionable under the FSBeé\Freelain
v. Vill. of Oak Park888 F.3d 895, 901 (7th Cir. 2018). “To count an employer’s action as
materially adverse, a plaintiff must show that the action would have dissuadedrabdas
worker from engaging in protected activityld. at 901—-02 (quotation marks omitted) (noting
that “[tlhe category of actions prohibited by . . . anti-retaliation provisions is brdeatetite
category of adverse employment actions prohibited by . . . anti-discrimination provisions”). The
Seventh Circuit has specifically found, in an FMLA cdbat negative performance reviews and

performance improvement plans are not materially adverse actiangenbach v. Walart
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Stores, InG.761 F.3d 792, 799 (7th Cir. 2014). The Court will not disregard this Seventh Circuit
case law.Deere is entitld to summary judgment on this claim.
c. Start Time

Applewhités claims that the imposition of a start time was a materially adverse &tion
also denied. “Where there is no evidence the defendant sought to exploit a known vulnerability
by altering a plaintiff's work schedule upon return from FMLA leave, a schedule €lengt a
materially adverse action.ld. at 799 (quotation marks ontéd) Applewhite advances no
argument that the start time was implemented to exallitown vulnerability. And the Court
will not make such an argument and marshal the evidence required to sufgdrim.
Moreover, it is clear from the record that Applewhite was always expectedttavatiing early
in the morning, this simply formalized the arrangement after Applewhite haceanpaitbeing
late to or missing meetings and arriving to the SWOB l&ggplewhiteonly offers a general
statement tha¥latter’s direct reports could stavbrking later.?! In any caseDeere has
provided Applewhite’s gate access records, Knupp 2nd Decl. Ex. A, ECF Nat/3-2L,
which show that throughout 2015 and 2016, he useallgred the building sometinbetween
6:00 AM and8:00 AM. Requiring Applewhitstart workin the office by 8:00 AM does not
appear to represent a material chaingais work requirements such that it would dissuade a
reasonable person froexercisingFMLA rights. Deere is entitled to summary judgment on this

claim.

21 Even in Applewhite’s declaration, he implies that Matter had to “okay” his requstirt workate. Applewhite
Decl. 1 7. He attaches an instant message conversation with Matter in which he éskMagrmission to start
work late the following day because he was planning to meet with a foreign colleagné aridnight. SeeMay
12, 2015 Conversation with Matter, Applewhite Decl. Ex. D, ECF Ner 65623.
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d. Revocation of TeleworkPrivileges

Applewhitealsoclaims revoking his telework privileges in April 2016 itself is actionable
retaliation SeePl.’s Reply 10; Pl.’s Resp. 5(He argues thabsing theability to telework twice
per week is a significant change of benefits. Pl.’s Reply 10. Deere arguaddkatof
discretionary benefits or conveniences cannot constitute adverse employrniosst a@ef.’s
Reply 38. But Deere cites to cases deddeefore the Supreme Coutarified the standard for
materiality. SeeBurlington N. & Santa Fe YRv. White 548 U.S. 53, 67-68 (26) (holding that
the standard for measuring materiality for a retaliation clanvhisther the actiofmight have
dissuaded a reasonable worker from making or supporting a charge of discriminationtiqquota
marks omitted) Moreover, it cites to cases which involved denial of a benefit, rather than
having a benefit taken away, which is what Applewhite is allegBegHottenroth v. Vill. of
Slinger, 388 F.3d 1015, 1030 (7th Cir. 20q4)leging that the employer retaliated by failing to
recommend the plaintiff for a journeyman’s caabinovitz 89 F.3dat 488 (7th Cir. 1996)
(alleging that a lower performance rating “prevented [the plaintiff] froraivaty a $600
bonus”). Applewhitealsoinvokes the “known vulnerability” line of cases with respect to the
ability to telework, albeit in a section of higphe brief that discusses interference. Pl.’s Reply 7.
He argues that “without telework privileges [he] required more time arsay\fvork.” Id. The
Court finds that, at the least, a reasonable jury could find that revibiaagility to telework
two times a week could dissuade a reasonable employee from exercising hisSeghts.
Robinson v. Ergo Sols., LL.@57 F. Supp. 3d 47, 52-53 (D.D.C. 2017) (finding that “the
guestion whether ending a telecommuting agreement after 15 years is sufficiemnfiyl ta
dissuade a reasonable employee from complaining of discrimination is a factwalidation

for a jury to make”) Saunders v. Mills172 F. Supp. 3d 74, 100-01 (D.D.C. 2016)
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(distinguishing cases which hold that denial of a telework request is adivarse action from
the facts of the case at hand, where the plaintiff's telework privilegessuepended, and
finding that there was at least a genuine issue of fact as to whether the suspaissinaterially
adverse).

The remaining issue is whether Applewhite’s protected activity caused Deeveke r
his teleworking privilegesDeere never offers a clestatemenof why it revoked Applewhite’s
teleworking privileges. In its statement of undisputed fatctg;ites that Matter revoked
Applewhite’s teleworking privileges in light of Knupp’s “concern[] that [Applewhitels using
his telework privileges to circumvent the expectation that he work onsite.” D&ft:sSumm. J.

9. But Knupp’s email indicates that she was concerned that Applewhite “[wa]s usingLl#is F
to stay up in Chicago.” Apr. 18, 2016 6:44 PM Knupp Email. She also wrote in an email to
Ciha that after “discussing [Applewhite’s] performance gaps, his commiamicyle and

overall the way he ha[d] handled things with [Matter], his team and his stakehosdtershd

Doug Rathburn, Matter’s superior, agreed Applewhite needed to be in Moline. Apr. 18, 2016
6:49 PM Knupp Email.

Deere’s only argument as to why Applewhite cannot prove the decision to revoke his
teleworking privileges was not retaliation is that Applewhite was always &xperwork in
Moline, which “breaks any causal connection between th[at] expectation[] and [hig} EH.”
Def.’s Reply. 40. This is unpersuasive since Deere allowed Applewhite to telework oreska w
before he claimed FMLA leaveApplewhite argues that Deere reevoked his telework privileges
because he was using too much FMLA lea8eePl.’s Reply 10. A jury could certainly infer
that from Knupp’s email suggesting that he was using FMLA to stay in Chicago. A jury could

also infer retaliation from the shifting explanations provided for the deci§ea.Hitchcock v.
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Angel Corps, In¢.718 F.3d 733, 738 (7th Cir. 2013) (noting that shifting or inconsistent
explanations for a decision can “create a reasonable inference that they do ndheefiesit
reason” for the decision). Deerel®reforenot entitled to summary judgment on this claim.
But Applewhite is not entitled to summary judgment either. He has no direct evidence of
retaliation, aly evidence from which a jury could infer retaliation. Viewing the evidence in the
light most favorable to Deere, a jury would not be required to draw that inference.
e. Termination

Applewhite’s termination is undisputedly a materially advexsen. At least one
Seventh Circuit case suggests that if Applewhite was fired at least in ipalosEnces that
should have been classified as FMLA leave, then he has “establish[ed] a prima ok cas
FMLA retaliation.” Hansen 763 F.3d at 835 n.(LIf Hansen was entitled to take leave under the
FMLA for his July absences, he can establish a prima face case of FMLA retaltagon
undisputed that he incurred attendance points for those absences, and those points led to the
termination of his emplyment.”} see Burnett v. LFW Inc472 F.3d 471, 482 (7th Cir. 2006)
(finding that thefactthat theplaintiff engaged in protected activity by taking time off after he
gave his employer sufficient notice of his serious medical condition and was “subsequentl
terminated for the allegedly insubordinate act of leaving work . . . . slgjgeslirect, causal
connection between the protected activity and adverse &ctiOther Seventh Circuit cases
howeversuggest that is insufficignand that further of of retaliatory animus or intent is
required. See Kauffmam26 F.3d at 885-87 (finding that the plaintiff could not establish a
retaliation/discrimination claim even though he had “enough evidence to press forthahisivi
theory that his employer had denied him FMLA leave to which he was entitled to and fired him

because of it).
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The Court will therefore address whether Applewhite has other evidencaltien.
First, however, the Court notes that Applewhite’s motion must be denied as it telhiss
claim. There remains a genuine dispute of fact as to whether he was entidAdeave on
June 15 and if he were not, the inference of causation discussed above disappears. The only
other evidence Applewhite points to is circumstantial evidence which might alloweaeroé
of retaliation but does not require the factfinder to infer retaliatid® has not established there
is no genuine issue of fact and a reasonable factfinder could not find in Deere’s favor on this
claim.

Any evidence that tends to sh@awadverse action was taken because of the protected
activity is relevant.See Ortiz834 F.3d at 765. Such evidence can include “ambiguous or
suggestive comments or conduct; better treatment of people similarly situatedthet f
protected characteristic; and dishonest employer justifications for dispaati@éent.” Joll v.
Valparaiso Cmty. Schs953 F.3d 923, 929 (7th Cir. 202Mlere, Applewhite has at leastd
types of evidence ch, considered together, would “permit a reasonable factfinder to conclude
that” his protected activity caused his terminati@ee Ortiz834 F.3d at 765

First, he hagvidence that the timing of his termination was suspicidimugh “mere
temporal proximity between [the statutorily protected activity] and the actiegeallto have

been taken in retaliation for that [activity] will rarely be sufficient in and of iteetireate a

22 Deere argues that it terminated Applewhite for a legitimate.disariminatory reason: his excessive absenteeism
and tardinessSee, e.gDef.’'s Mot. Summ. J. 15Applewhitemay beable to show pretext (that his employer gave
a dishonest justification for his termination) if he can show that he was ertitigkiet FMLA leave on June 1%ee
Burnett 472 F.3d at 482 (concluding that “a question of fact remain[ed] as to whether |[thiflslalleged
insubordination] was the true reason” he was terminated when the employer'sitetassiof [the plaintiff]'s
conduct as insubordinate stem[med] in large measure from its mistakefrttoati[the plaintiff] was not entitled to
FMLA leave”). Perhaps Deere could show that, so long as it honestly believed he was not entitled tteBél, A
its reason was not pretexsee Banks v. Bosch Rexroth Cp6d.0 F. App’x 519, 533 (6th Cir. 20)L5But it does

not make that argument. In any case, so long as Applewhiterislyiog “solely onMcDonnell Douglas which

the Court has found he is nege suprdootnote20, “[Jhe may survive summary judgment even without evidence
that the employés explanation is dishonestJoll, 953 F.3d at 933.
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triable issue,Harper v. C.R. England, Inc687 F.3d 297, 308 (7th Cir. 2012) (alterations in
original) (quotation marks omitted), “together with other facts, [suspicious tiroamg]
sometimes raise an inference of a causal connecttagyar v. Saint Joseph Reg’l Med. Ctr.
544 F.3d 766, 772 (7th Cir. 2008). Moreover, the Seventh Circusumggested “there may be
an exception to this general rule when the adverse action occurs on the heels ofiprotecte
activity.” Mobley v. Allstate Ins. Cp531 F.3d 539, 549 (7th Cir. 2008) (quotation marks
omitted)

The parties dispute the relevant m@e of timing for Applewhite’s suspicious timing
arguments. Deere arguibsit amount of timenust be calculated from the first time he requested
leave,Def.’s Mot. Summ. J. 17 (“[Ijn FMLA retaliation cases involving intermittenvéga
courts calculat¢hetemporal proximity between alleged protected activity and any adverse
action from the moment the plaintiff first requests intermittent leave.”), but theraythaites
is not as conclusive as it suggeskor example, Deere citesBEvans v. Coopeative Response
Center, Inc, No. 18302 ADM/BRT, 2019 WL 2514717, at *6 (D. Minn. June 18, 2019), which
involveda retaliation claim under the American with Disabilities Act (“ADA”). The cowatied
that “[rlequesting FMLA leave has been recognized atepred activity under the ADA,” and
then held that eight months between the request for intermittent leave and the achi@nseas
“too lengthy to establish a causal linkid. The Evanscourt cited tdSisk v. Picture People, Inc.
669 F.3d 896, 900 (8th Cir. 2012), in which the Eighth Circuit held that it would “look]] to the
date an employer knew of an employee’s use (or planned use) of FMLA leave, not the date it
ended” as the relevant date for causation. But in that case, the plaintiff took reatyweeks
of continuous leaveld. at 898. Siskdid not involve intermittent leave aftyanscontains no

analysis of whether the relevant date differs for intermittent leakewise Deere citeblolen v.
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FedEx ServicedNo. 13-6245, 2014 WL 12887530, at *3 (6th Cir. May 28, 2014), which is an
unpublished Sixth Circuit opinion that states that the plaintiff “first engaged in f@dtactivity
when she requested intermittent FMLA leave in August 2009,” and that because shé was no
terminated until approximately nine months later, she could not create a genuine isstie of f
based on timing alone. There is no indication the relevanfatateeasuring timingvas at
issue. (Moreover,Applewhite has other evidenceQther couts measure temporal proximity
from the last day of an employee’s FMLA leavigee Jones v. Gulf Coast Health Care of
Delaware, LLC 854 F.3d 1261, 1273 (11th Cir. 201@dllecting cases)

Applewhite first engaged in protected activity when heiested FMLA leave in
December 2015. He was fired around six months later. But he also engaged in protedigd acti
(potentially) up to when he tried to take leave on June 15. He undisputedly took leave on June
14, the dayefore he was terminateéie also undisputedly protested that a written warning
issued to him on June 6 relied on an absence that should have been protected by the FMLA.
Theseprotected activities took place quite close in time to his terminatoreover, the jury
may infer retaktion from other timing in the record. A suspicious sequence of events and a
“sequence of protected activity and punitive action could lend some support to a reasonable
juror’s inference of retaliation.'Coleman v. Donahe&67 F.3d 835, 861 (7th Cir. 2012).
Applewhitewas repeatedliate to or missetheetings prior to requesting FMLA leave (though
he now asserts he did not know he was required to attend some of the meetings, that does not
suffice to dispute his emails conceding that he was late ficeneetings) But despite
repeated tardiess to and absences from meetings, Deere took no disciplinary action (other than
informal feedbackuntil April or May 2016, which ishe same time th&pplewhite’s FMLA

usagesignificantly increased Of coursethere is nothing wrong with progressive discipline. But
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a jury may find suspiciousat & Applewhite took more FMLA leave, his telework privileges
were revoked, atrict start time was implemented, and he was given a written warhing.
written warnng was issued after Applewhite missed half afdayvhich he attempted to take
FMLA leave. The Court does not comment on whether the decision to deny him leave was
correct or not (as it is a tiriearred basis for Applewhite’s interference claim and is not a basis
for his retaliation claim), but it may be relevant that the written warning followexdtempt to
use FMLA leave. Of course, a jury may also accept Deere’s explanation that deeteofas
justified. But the Court must view the evidence in the light most favorable to Applemiete
considering Deere’s summary judgment motion.

Second, Applewhite points to statements Knupp made which he argues reflect a
retaliatory intent.Knupp, in emails to Ciha and Curran, said thafsj¢em[ed] so frustrating”
that Applewhite did not have to provide proof that he was using FMLA leave for a qualifying
reason, Apr. 18, 2016 6:58 PM Knupp Email, and thaagchallenging to manage
Applewhite’s use of FMLA leaw. She also acknowledged that she thought Applewhite was
using FMLA leaveto stay in Chicago and that she felt he did not deserve a flexible work
arrangementDeere makes no real argument that these argrabative of retaliatory intent.
Insteadjt argues that these comments do not create a genuine issue of material fdictg ¢igar
reason for Applewhite’s termination because Knupp was not a decisionmaker bt ries
Applewhite’s termination and “the comments did not reference termination aechatemade in
connection with the termination decision,” so they were no more than “isoliastdy
remarks.” Def.’s Reply 36.

The Court finds that a reasonable factfinder could infer that Knwgepfrustrated by

Applewhite’s use of FMLA leave, and therefore she harbored animus toward his FidLAees
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Chumbley v. Bd. of Educ. for Peoria Dist. 12@0 F. Supp. 3d 915, 920 (C.D. Ill. 2016) (“A
reasonable factfinder could find [comments made by the superintendent that she found the
plaintiffs FMLA leave request frustrating because he told the director ahldfhe was
experiencing job-related anxiety issues in May, but then he did not request leave untitjOctobe
.. . indicate frustration with Plaintiff taking FMLA leave, which then caused Defemalant
reassign him.”). The Court need not find ttieg emailsn fact showKnupp’s intent to retaliate;
the fact thathey areambiguous “is the very reason the jury must be callddll, 953 F.3d &

932.

The Courtalsofinds that agenuine issue of faeixistsas to whether Knupp was a
decisionmaker. Both Knupp and Ciha testified that Knupp was a decisionmaker, though Knupp
testified that Dan Allemade thaultimatedecisionand Ciha testified &t she and Allen were the
ultimate decisionmakers. Ultimadecision or ultimate decisionmaker is not explained by any of
these witnesses, but the Court finds that based on Knupp and Ciha’s testimony that Knupp was a
decisionmaker, a jury could find that she was at least in part responsible for gerdci
terminate Applewhité® In any case, Seventh Circuit case law provides that statements made by
those who provide input to the decision are relevant as Bek. Gorence. Eagle Food Citrs,

Inc., 242 F.3d 759, 762 (7th Cir. 2001).

And lastly, the Courtlisagrees that the comments are only relevant if they are made in
reference to the decision to terminate Applewhite. The Seventh Circuit hemedwtourts
against “overeading]” strayremarkscases.SeeHunt v. City of Markham219 F.3d 649, 652—

53 (7th Cir. 2000). “A remark or action by a decision-maker reflecting unlawful animus may be

evidence of his or her attitudes more generalBofl, 953 F.3d at 935And, regardlesshere,

23|n a July 2019 hearing, Deere took the position that Allen “was just really a . . . ruober’stiuly 24, 2019
Hr'g Tr. 24:6-7, ECF No. 72.
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the emails were sent approximately two months before Applewhite was termimateckera
made in official emails discussing Applewhite’s work performance, the regemtthat he work
in person rather than teleworking, and his use of FMLA leave, all of which a jury could find
were relevant to the process leading up to Applewhite’s terminaBeaPerez v. Thorntons,
Inc., 731 F.3d 699, 710 (7th Cir. 2013) (holding that the jury “should be able to consider that [the
plaintiff's superviso] expressed bias against women and Hispanics in the workplace a year
before he became a witness in the investigation into [the plaintiff's] conduct @ideut
information to [the decisionmaker] that led to her firing”).

Having found Applewhite has somgidence from which a factfinder could infer
retaliation, the Court need not address his other evidence about comparators asddieese
to follow its policy. The Court finds that genuine issues of fact prevent summary judgment for
either party on Aplewhite’s claims that Deere retaliated against him by terminating him and
revoking his teleworking privileges. Deere is entitled to summary judgment on all other
retaliation claims.

CONCLUSION

Accordingly, Defendant Deere & Company, Inc.’s Motion for Summary Judgment, ECF
No. 53, is GRANTED IN PART ANIDENIED IN PART. Plaintiff Jamaal Applewhite’s
Motion for Summary Judgment, ECF No. 56, is DENIED; Supplement Attachments, ECF No.
57, filed as a motion to supplement, is MOOT; Motion to Supplement, ECF No. 67, is
GRANTED; Motion for Discovery Sanctions, ECF No. 80, is DENIED; and unopposed Motion
for Oral Argument, ECF No. 83, is DENIED. The claims remaining for trial areefygpte’s
interference claimthat he was denied leaaad terminated on June 15, 2Gi@ithat Deere

failed to provide notice of the denial and his retaliation claims based on revocation of his
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teleworking privileges and his termination. Pursuant to Local Rule 16.1(B), the peeties a
DIRECTED to participate in a settlement conference with Magistrate Judgéaoiéwley.
The Court willsetpretrial and trial dates, if necessary, after the settlement conference.
Entered this 3t day of November, 2020.
s/ Sara Darrow

SARA DARROW
CHIEFUNITED STATES DISTRICT JUDGE
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