Shakman, et al v. Cook Co Democratic, et al

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL L. SHAKMAN and )
PAUL M. LURIE, et al. )
)
Plaintiffs, )
)
V. ) No. 69C 2145
)
THE CITY OF CHICAGO, ) Wayne R. Andersen
etal., ) District Judge
)
Defendants. )

MEMORANDUM OPINION AND ORDER

This case is before the Court on Plaintiffs’ Fee Petition with Respect to the City of
Chicago for the period of June 1, 2007 throudix 3d, 2008 [1381]. For the following reasons,
we grant in part and deny in p&aintiffs’ petition for attorneys’ fees and costs. We conclude
that Plaintiffs are entitled to an awardatforneys’ fees in the amount of $356,124.70 and
$14,710.38 as reimbursement for costs.

BACKGROUND

The Background section from the Cougti®vious opinion dated March 18, 2008 is
repeated here. This case is part ofdheayoing litigation agairighe City and other
governmental entities under tBhakmarConsent Decrees. The liitjon began in 1969 when
Michael L. Shakman and Paul M. Lurie brougldicis on behalf of themselves and classes of
independent candidates, votensldaxpayers in Cook County agsi a number of defendants,
including the City of Chicagoral its Mayor. In essence, the@plaint charged that the City

conditioned employment on the applicants’ suppbthe Cook County Regular Democratic
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Organization in violatiomf the Plaintiffs’ constitutional ghts. Over the years, a number of
different matters have arisen regarding ®asi Defendants’ compliance with the Consent
Decrees and resulting Compliance Plansis Tase’s enduring history encompasses many
judicial opinions by the Distriad€ourt and the Seventh Circuit which are too comprehensive and
detailed to be recounted here.

On March 21, 2007, the partigketl an Agreed Settlement Order and Accord (“Accord”),
which superseded and replaced the 1983 Consdgtnknt. (Accord at 3-4.) The 1972 Consent
Judgment remains in full force and effect. (Accatd.) Pursuant to ¢hAccord, Plaintiffs are
entitled to conduct ongoing revieaf the City’s performance undée Accord and petition the
Court for costs and attorneys’ fees asatad with such review. (Accord at 8.)

DISCUSSION

Plaintiffs’ fee petition seeks to recover atteys’ fees and costs incurred for the legal
work in the proceedings covering the periaahirJune 1, 2007 through July 31, 2008. Plaintiffs
seek to recover attorneys’ fees incurfedthe following categories of activities:

e Implementing the pre-accord claim procedure,

e Speaking with City employees about pdiainviolations of the Accord and 1972
Decree,

e Negotiating, drafting and implementitige new hiring plan and Accord,
e Presenting matters to the Court,
e Defending the consent decrees from attacks by the City in other litigation, and
e Preparing fee petitions.
Furthermore, Plaintiffs seek compensation ferdielay in payment dheir fees in one of
two ways: either (1) attorneys’ fees based onr2&@d 2008 rates plus intetgor (2) attorneys’

fees based on 2009 rates. Plaintiffsgmsed the following sums under each method:



Method#1 Method#2
(Historical Fees + Interest) (Fees Using 2009 Rates)

Fees $396,946.80 $445,429.53
Costs 14,710.38 14,710.38
Interest 38,585.48 N/A
Total $450,242.66 $460,139.91

Plaintiffs ask the Court to use the 200&sx‘primarily so both parties can avoid
spending additional time (and the City’s moneyed®&ining interest rates and applying them to
2007 and 2008 hours.” (Pls.” Reply at 11.)

The City objects to the Plaintiffs’ petition onvegal grounds. Firsthe City argues that
Plaintiffs’ fee requests go beyond time authorized by the Accord. Second, the City argues
Plaintiffs’ fee request for time spent on thetenber 5, 2007 fee petition is grossly excessive,
especially compared to time sought in otherdettions. Third, the Citargues that Plaintiffs
should be compensated at their tvigtal rates. Finally, the Citgsserts that Plaintiffs’ costs are
excessive.

l. CompensableActivities

As we stated in the March 18, 2008 opin@anthis topic, “When a consent decree
includes provisions providing for on-going monitagiby the plaintiffs, plaitiffs are entitled to
recover their attorneys’ feescurred in performing theobligations under #nconsent decree.”
Shakman v. City of Chicag®008 WL 754124, at *2 (citinglliance to End Repression v.
Chicagq 356 F.3d 767, 772-73 (7th Cir. 2004)). In tbése, the scope of relief provided in the
1983 Decree was expanded by the Acc@8tlakman2008 WL 754124, at *4. Section I.E(1) of
the Accord provides as follows:

Plaintiffs shall be entitled to reviewdlCity’s performance under the Accord and

the new hiring and promotion plan descdbe Sections 1.A-C (the “New Plan”)

through counsel of their choice, may prdseatters to the Court, including but
not limited to, suggestions or objectionsatyy proposal or motion for termination



or modification to the Accord or tHéew Plan, and may petition the Court for
costs and attorneys’ fees incurred as part of their reasonable and appropriate
review hereunder.

Plaintiffs argue that the expetute of time for which they seek fees and expenses all fall
within the ordinary meaning dfeview” as stated in the Aced. The City argues for a more
narrow reading of the term “review,” and asséntgt many of the activities for which Plaintiffs
seek compensation are not covered by the Accord.

As stated above, the types of activities foickhPlaintiffs seek compensation include the
following: implementing the pre-accord clainopedure; speaking with City employees about
potential violations of the Accord and 1972ddee; negotiating, drafily and implementing the
new hiring plan and Accord; presting matters to the Courtpé defending the consent decrees
from attacks by the City in other litigation.

The Court has reviewed the time entries affidavits of Plaintiffs’ counsel, and we find
all of the activities by Plaintiffs’ counsel to bempensable as part thfeir ongoing obligation to
continue to monitor and reviethie City’s performance, as contemplated by the Decrees and the
Accord. Furthermore, despite the City’s argunnthat some of counsels’ time entries are
“vague” and/or constitute “block billing,” we ogclude that, taken as a whole, the entries are
understandable, even if some andividually unclear, and th#te entries re@sent types of
activities for which Plaintiffs’ coured are entitled to compensation.

Il. Fee Petition

The City does not dispute that time spemtsuing fee petitions compensable, but
rather argues that tl@mountof fees sought in connectiontiwthe previous and current fee
petitions is excessive. In support of its arguingre City compares the fee petitions with
respect to the City to ¢hfee petitions related to other defant in the case, such as the Cook

County and the Sheriff of Cook County. However, as Plaintiffs note, those other defendants



were able to reach agreements with the Pisntegarding fee awards, thus avoiding the extra
expense associated with extensive litigation eniskue. Accordingly, such a comparison is not
helpful.

Plaintiffs state that of the approximat&l%27,000 identified by the City as fees spent on
fee petitions, approximately $116M®&as attributable to timgpent litigatingthe prior fee
petition, and approximately $11,000 was spergaeshing and attempting to negotiate the
instant fee petition. (PIs.” Reply at 10.) Thepfee petition covered nine years and resulted in
an award of $3.6 million in attorneys’ fees. Therent fee petition covers roughly one year, and
is seeking roughly $450,000. We camds that the fees spent purgueach of these petitions
are reasonable, in light of the time coae and issues addressed in each petition.
lll.  Delay

The next question to address is whetharrfffs should receive any compensation for
the delay in payment of their fees. Plaintiffgus that they are entitled to compensation for the
delay in payment by either (1) calculating thesfdased on current raj@r (2) calculating
historical fees and adding interest. The City asgthat no award for delay is justified, or, in the
alternative, that any award fdelay should be based on historibaling rates plus interest.

As outlined in the City’s response, and daputed in Plaintiffs’ reply, Plaintiffs’
counsel originally submitted a proposed feetjmetito City Corporation Counsel in October
2008. The City sent a formal response to Rlshtounsel on April 15, 2009, in which the City
contends that it classified Piff counsels’ time entries intfive categories, including a
category for non-compensable activities, and resbbll reasonable doubts in Plaintiffs’ favor.
(Def.’s Resp. at 5-6.) Plaintiffs responded on May 29, 2009, agreeing to cut certain items from

the petition, and also proposing atross-the-board 3%duction in their dmand. (Def.’s Resp.



at 7.) The City responded to Plaintiftsirrespondence on July 7, 2009, but apparently no
additional agreements or compromises were reacR&dntiffs then filed the instant fee petition
on October 14, 2009.

The Supreme Court has explained that “cengation received several years after the
services were rendered — as it frequently is mmex civil rights litigation- is not equivalent to
the same dollar amount received reasonably ptigrap the legal serves are performed, as
would normally be the caseth private billings.” Missouri v. Jenkins491 U.S. 274, 283
(1989). As such, adjustment for the delay igmant of attorney’s fees may be appropriate
under 42 U.S.C. 8§ 1988d at 284. See also Smith v. Village of Maywoadd F.3d 219, 221 (7th
Cir. 1994). Meanwhile, the SevénCircuit has also stated, “wW we are concerned with the
delays that counsel . . . face when litigg fee awards, we are bound by the statutory
presumption that interest on money judgmentslis®acalculated from thdate of the entry of
the judgment.” In re Burlington Northern, IncEmployment Practices Litigatio810 F.2d 601,
609 (7th Cir. 1986) (quoting 28 U.S.C. § 1961(a)he Court went on to say, “While this statute
does not preclude prejudgment netgt, the award of such interéstommitted to the discretion
of the district court and is to lmmsed on equitable considerationBurlington Northern, Ing.
810 F.2d at 609 (citinlylichaels v. Michaels767 F.2d 1185, 1204 (7th Cir. 1985)).

With respect to the instared petition, we are not looking atsituation of a delay of
“several years.” Plaintiffs submitted the regues payment in October 2008. Since that time,
the parties appeared to habeen engaged in discussions to attempt to resolve their
disagreements regarding the petition, whichltedun the filing of tke instant petition in

October of 2009. As the “delay” in this casajgproximately one year, dnhere is no evidence



that the delay was the result of bad faithlistglby either party, th€ourt concludes that
additional compensation for “delay” is noécessary in this circumstance.
IV.  Amounts of Attorneys’ Fees and Costs Compensable

Having determined that the activities sethiart Plaintiffs’ fee p&tion are compensable
activities under the Aced, we next consider the methaadamanner by which to calculate the
amount of fees and costs to award. As expthinghis Court’s prioopinion on this matter,
attorneys’ fees typically a@wvarded based on the “Lodestarhount calculated by “multiplying
the number of hours an attorney reasonably expended on the litigation times a reasonable rate.”
Mathur v. Bd. of Trustees of So. Ill. URi817 F.3d 738, 742 (7th Cir. 2003). Once this amount
is calculated, the Court has didooe to increase or decrease itatocount for twelve factors in
the particular litigation.ld. These factors are: (1) the tirard labor required; (2) the novelty
and difficulty of the case; (3) the requisite skallperform the legal seices properly; (4) the
preclusion of employment by the attorney duadoeptance of the cagb) the customary fee;
(6) whether the fee is fixed opntingent; (7) time limitationsnposed by the client or the
circumstances; (8) the amounvolved and the result obtaing®) the experience, reputation,
and ability of the attorneys; (1@e "undesirability" of the casét1) the nature and length of the
professional relationship with the clteand (12) awards in similar caseSpellan v. Bd. of
Educ. of Dist. 11159 F.3d 642, 645 (7th Cir. 199%)ut see Hensley v. Eckerha4§1 U.S. 424,
434 (1983) (noting that many ofaehwelve factors are usuallylssumed within the Lodestar
calculation). Ultimately, the amount awarded dtanly be as large as necessary to attract
competent counsel without produciagvindfall to tle attorneys.See Pennsylvania v. Del.
Valley Citizens’ Council for Clean Aid83 U.S. 711, 731 (19879¢ee als&. Rep. No. 1011,

94th Cong., 2d Sess. 6 (1976).



A. Hours

With respect to the quantity of hours, tBeurt reviewed the timeecords and supporting
materials submitted by Plaintiffs’ counsel, and determined that the quantity of hours listed for
each activity is reasonable and credible. Tbar€s observations throughout this case support
Plaintiffs’ assertion that the case is primarilyntied by a core team &wyers who are deeply
immersed in the cases and who have dgpetl substantial institutional knowledge on the
subject, which minimizes the time needed for lawyers to get up to speed on the complexities of
this case. We previously stated and will reitelegee that the quality of the work of Plaintiffs’
counsel, as observed by this Court during thet peany years of litigation, has been exemplary,
and Plaintiffs’ counsel have adequately demorestir&d the Court that they made significant and
successful efforts to manage this litigatiormamefficient, cost-effective manner, and have
avoided unnecessary duglton of efforts.

B. Rates

With respect to the hourly rates supporting pietition, Plaintiffs outlined the historical
rates applicable to each of their attorneysxhibkit A to their reply. While these rates represent
the standard rates charged by each individual tprlae billable work, the Court notes that this
is a public service work, and the City Hased substantial budget problems since 2008.
Moreover, the Shakman Decree Monitor (“SDMiho has a prominent role in monitoring the
City’s compliance, has receivedrate of $250 per hour for hertiea tenure in this position,
without any raises. Accordinglthe Court determines thaetifollowing rates should apply:

e An hourly rate of $400 should apply to Ross and M. Shakman, and a rate of $350

should apply to B. Hays and E. Feldmarsdzhon the significant expertise that these

individuals have developed as well as thiia&hble contributions they have made and
continue to make in this litigation.



e Hourly rates used in 2007 should apply to all other individuals, unless those rates
exceed $250, in which case the rates are reduced to $250.

A revised fee calculation based on these adjusted rates is as follows:

Last Eirm 2007 2008 Total Adjusted Total Fees
Name Hours Hours Hours Rates

Hays LLBL 358.6 85.8 44441 $ 350 | $ 155,540.00
Fross LLBL 94.8 146.3 24111 $ 400 | $ 96,440.00
Berquam LLBL 10.5 34.1 44.6| $ 236 | $ 10,525.60
Shag LLBL 14.0 29.2 43.2| $ 236 | $ 10,195.20
Rojakovickl LLBL 36.2 0.0 36.2| $ 237 1% 8,579.40
Slade LLBL 0.0 51.8 51.8| $ 227 | $ 11,758.60
Harris LLBL 16.6 0.0 16.6| $ 250 | $ 4,150.00
Rhee LLBL 0.0 8.3 8.3 $ 240 | $ 1,992.00
Nash LLBL 3.9 0.0 39 $ 239 | $ 932.10
Petrovic LLBL 58.7 0.0 58.7| $ 170 | $ 9,979.00
Charania LLBL 6.0 0.0 6.0 $ 140 | $ 840.00
Donehoo LLBL 52.6 0.0 52.6| $ 160 | $ 8,416.00
Fowler LLBL 0.8 0.0 0.8 $ 711 $ 56.80
Feldman MSB 11.3 4.8 16.1]1 $ 350 | $ 5,635.00
Vars MSB 21.6 13.1 34.7| $ 250 | $ 8,675.00
Cohen MSB 53.6 0.0 53.6| $ 150 | $ 8,040.00
Noroozi MSB 0.2 0.0 0.2 $ 150 | $ 30.00
Padilla MSB 0.2 5.3 55| $ 150 | $ 825.00
Shakman MSB 19.4 4.7 2411 $ 400 | $ 9,640.00
Perlstadt MSB 8.3 7.2 155]| $ 250 | $ 3,875.00

767.3 390.6 1,157.9 $ 356,124.70

Accordingly, Plaintiffs are entitled teecover $356,124.70 in fees for the period of June 1
2007 through July 31, 2008.

C. Costs

The Court further finds that reimbursent of costs in the amount of $14,710.38 is
reasonable. The Court finds that such coste vegitimately incurred by Plaintiffs’ counsel
during the course of this litigation and that Plaintiffs’ counsel has submitted valid documentation
sufficient to itemize the costs incurred. Therefd?laintiffs’ counsel shall be reimbursed for

their reasonable costs and expenses incalwedg this litigationin the amount of $14,710.38.



The attorneys’ fees and expenses award bhalisbursed to Roger Fross, of Locke,
Lord, Bissell & Liddell LLP for #ocation among the various counselPlaintiffs that have
participated in this litigation.

CONCLUSION

For the foregoing reasons, we grant in pad deny in part Plaintiffs’ Fee Petition with
Respect to the City of Chicago for the pérof June 1, 2007 through July 31, 2008 [1381]. We
award Plaintiffs attorneys’ fees in thenount of $356,124.70 and costs in the amount of
$14,710.38, for a combined total of $370,835.08. Ritsrare not awarded separate pre-
judgment interest on either sum, but interedtlvagin to run on the award on April 1, 2010 until
the date of payment.

The attorneys’ fees and expenses award bealisbursed to Roger Fross, of Locke,
Lord, Bissell & Liddell LLP for #ocation among the various counselPlaintiffs that have
participated in this litigation.

It is so ordered.

WayneR. Andersen
Unlted StatedDistrict Judge

Dated: February 4, 2010
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