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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: TRANS UNION CORP. PRIVACY )

LITIGATION, )
)

) No. 00 C 4729

) MDL Docket No. 1350

THIS DOCUMENT RELATES TO: ) Judge Robert W. Gettleman
)

ALL CASE )

MEMORANDUM OPINION AND ORDER

The remaining issues in this multi-district litigation arise from an overabundance of greed
by two sets of lawyers recognized by the court as among the attorneys representing the plaintiff
class. After many years of litigation and hammering out a successful global setfi¢nint,
court and Magistrate Judge Michael Mason encouraged plaintiffs’ attorneys to agree on the
amount of fees that would be sought, and Magistrate Judge Mason attempted to mediate an
agreement among the various groups of lawyers as to amount and allocation. That attempt failed
because Texas counsdemanded $2.85 million in fees, which was greater than the
(undisclosed) allocation agreed by the remaining attorneys, who sought a total fee award of
$15.1 million.

By order dated April 6, 2009 (the “April 6 Order”), this court decided to award a total of

$10.83 million in fees. In re Trans Union Corp. Privacy, 2609 WL 937158. When that order

The settlement created a $75 million cash fund (the “Fund”) to be distributed to a
nationwide class pursuant to a complex formula (see Order entered September 17, 2008, Doc.
No. 515) and capped attorneys’ fees at 25% of the Fund ($18.5 million) subject to approval by
the court. The settlement also included substantial in-kind relief.

“Michael A. Caddell, Cynthia B. Chapman and Corey Fein of Caddell & Chapman, and
Mitchell A. Toups of Weller, Green, Toups & Terrell, L.L.P.
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was vigorously contested by Texas and Louisiana codibgebrder dated June 11, 2009 (Doc.

No. 635) the court vacated the award and appointed Edward W. Feldman as Special Master
pursuant to Fed. R. Civ. P. 53 to: (a) examine the time records of all counsel; (b) recommend a
fee award; (c) investigate any ethical issues, including those related to Louisiana counsel
identified in the April 6 Order; and (d) perform additional inquires related to the duties specified
above.

On October 1, 2009, the Special Master submitted (but did not file in the public record) a
76 page Report and Recommendation (the “R&R”), which the court finds to be remarkable not
only for its content, but for its style, thoroughness and overall excellence. Consequently,
because the court approves and adopts the R&R in its entirety, the court attaches and
incorporates the R&R to this opinion.

The R&R recommends a total fee award of $12,980,000, representing 17.3% of the Fund,
allocated as follows: $7,836,683 to MDL and Frey counsel (hereafter, together, “MDL
counsel”)? $2,722,360 to Louisiana counsel; $1,815,319 to Texas counsel; $550,000 to liaison
counsef, and $55,638 to the Special Master. The award to liaison counsel was agreed by all
parties and has been distributed, as have approved out-of-pocket expenses. The award to the

Special Master represents %2 of his fees and expenses, and was so ordered by this court’'s June 11,

3Dawn Adams Wheelahan, and Steven J Lane, Stephen |. Herman and Soren E. Gisleson
of Herman, Herman, Katz & Cotlar, L.L.P.

“Joy Ann Bull and Eric J. Niehaus of Coughlin, Stoia, Geller, Rudman & Robbins,
L.L.P.; Jon W. Borderud of Law Offices of Jon W. Borderud; Matthew Righetti of Righetti Law
Firm and John N. Zarian of Zarian, Midgley & Johnson PLLC.

*Terry Rose Saunders and Thomas A. Doyle of Saunders & Doyle.
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2009, order. The other half is to be paid from the proceeds remaining to be distributed to the
class.

The only parties to object to the R&R were, not surprisingly, Louisiana and Texas
counsel. In addition to seeking even more fees, Louisiana counsel seeks to suppress the Special
Master’s discussion of the ethical issues that this court directed him to investigate. For the
reasons discussed below, the objections to the R&R are overruled, Louisiana counsel’s request to
suppress the portions of the R&R dealing with attorney Dawn Wheelahan’s ethical lapses is
denied, and MDL counsel are directed to distribute the money remaining in the Fund to the
attorneys pursuant to the allocation recommended by the Special Master, with the remaining
funds to be distributed to the plaintiff cleas specified in the order approving the settlement

agreement.

Louisiana and Texas Counsels’ Objections to the R&R

Louisiana counsel’s principal objection to the R&R can be summed up simply: they
(principally attorney Dawn Wheelahan) believe that they should be credited with most if not all
of the difference between the original and final settlement agreements, and awarded a generous
percentage of that difference (and 75% of #esfassociated with that difference). Texas
counsel’s objection to the R&R is limited to the Special Master’s conclusion that MDL counsel
should be awarded 50% of the difference. €hmmguments ignore many factors that distinguish

this case from the cases these lawyers — particularly Ms. Wheelahan — Y€lfhese factors

®These cases include In re Synthroid Marketing LitigatR64 F.3d 712 (7Cir. 2001),
and_n re Synthroid Marketing Litigatio825 F.3d 974 (7Cir. 2003), and their progeny.
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are unique to the instant litigation and are well known to this court through its extensive
involvement in the contested proceedings as well as the settlement negotiations. These include:
(@) Trans Union’s liability in the instant case, at least for its target marketing
activities, was never in doubt, as this court noted in its April 6 Order. The 2001
opinion by the United States Court of Appeals for the District of Columbia
confirmed Trans Union’s liability for violating the FCRA. S$&eans Union
Corp. v. FTC 245 F.3d 809, (D.C. Cir. 2001). The principal challenges facing
plaintiffs’ counsel were how to structure the class(es) and achieve a recovery that
would be collectible without forcing Trans Union (which had a net worth of
approximately $1 billion) into bankruptcy.
(b) Louisiana and Texas counsels’ entry into the MDL litigation was relatively late,
after many of the issues had been litigated and narrowed through the efforts of
MDL counsel.
(c) The increase in the Fund resulted as much from the tireless, patient efforts by
Magistrate Judge Mason as from tlfil@es of any of plaintiffs’ counsél.

Magistrate Judge Mason, with the concurrence of this court, made it quite clear

"The instant litigation began in 1999, and was approved as an MDL in 2000. Louisiana
counsel filed the Andrewaction (03 C 4331) in 2003, and successfully sought to remand it to
state court in Louisiana. It was not until December 2004 that Louisiana counsel filed the Morse
action (05 C 831) in the U.S. District Court fbe Eastern District of Louisiana, which that
counsel unsuccessfully sought to remove from the MDL. Louisiana counsel later brought in
Texas counsel, who had filed their case (Jonw@<C 3074) in the Eastern District of Texas in
April 2006.

8Unlike Louisiana counsel, MDL counsel is gracious enough in its fee petition briefs to
acknowledge this indisputable fact.



that the original settlement offers were inadequate, and that Trans Union would
have to put substantially more money on the table if the court were to seriously
consider a proposed class-wide settlement. As detailed below and in the R&R,
the course of these discussions took some rather unusual turns.

(d) The path that led the parties and the court to the ultimate settlement in this case
took some novel, unexpected twists and turns that belie Louisiana counsel's
attempts to denigrate and minimize the contribution of other attorneys to the
settlement ultimately achieved. First, shortly after Pretrial Order No. 1 was
entered by Judge Aspen (who preceded the undersigned judge) in late 2000, at
Judge Aspen’s urging the parties attempted to mediate a settlement with Judge
Abner J. Mikva (Ret.). Next, in 2002, based on the circuit court precedent then
existing, this court denied a nationwide statutory damages class under the FCRA,
dismissed claims for declaratory and injunctive relief and nominal damages, and
dismissed state law claims for irsi@n of privacy and misappropriatidnThese
holdings were reaffirmed by the court in connection with the second amended
complaint filed in November 2002. These rulings obviously diminished the
settlement value of the case at that time.

(e) Despite these setbacks, MDL counsel aggressively pursued this litigation, taking
extensive discovery, resisting a series of motions filed by the defendants, and

successfully seeking a certification of a state firm offer class. In re Trans

°In Re Trans Union Privacy Litigatio11 F.R.D. 328 (N.D. lll. 2002).

%n Re: Trans Union Privacy Litigatio326 F. Supp.2d 893 (N.D. Ill. 2004).
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Union, 2005 WL 2007157. These efforts, among others pursued by MDL
counsel, kept this litigation alive throughout the years that led to the March 2008
hearing in which this court informed the parties that, in light of recent changes in
precedent and other matters, it might reconsider the denial of a nationwide class
(even if that meant putting Trans Union out of business), and encouraged the
parties to reconsider their settlement positidnAs detailed in the R&R and in

MDL counsels’ briefs, this event was a major factor that led the parties to the
ultimate settlement.

() Louisiana counsel’s initial efforts in the MDL were aimed at displacing the MDL
counsel who had been appointed by Judge Aspen in Pretrial Order No. 1. Failing
that, Ms. Wheelahan then devoted most of her energy trying to extricate her
Louisiana case (Mor3érom the MDL. A great deal of time and judicial
resources were wasted in these activities.

(9) As described in the court’s April 6 Order and in detail by the Special Master in
his R&R, Ms. Wheelahan has engaged in unprofessional and marginally unethical
behavior. Ms. Wheelahan's inexcusable padding of her time records would be
cause enough to cut her fees substantially or deny them outright. Brown v.

Stackler 612 F.2d 1057, 1059(TCir. 1980). Indeed, the lack of integrity of

Hindeed, as the Special Master has noted, at a January 15, 2009, hearing the court
discussed the change in precedent and the possibility of revisiting certification of a nationwide
class.

2For these reasons, Texas counsel’s narrow objection to the R&R’s conclusion that MDL
counsel should receive 50% of the enhancement of the Fund is overruled.
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those time records was one of the principal reasons that the court appointed a
special master to examine the fee petitions, thus delaying the final resolution of
this case and distribution of the Fund to the class, and causing added expense to
the class and other counsel. Ms. Wheelahan'’s ceaseless and irresponsible attacks
on MDL and Texas counsel, Magistrate Judge Masangd even the Special

Master;* and her needlessly prolonging this litigation would justify sanctions

cutting her fees far more than the Special Master recommends. See Mirfasihi v.

Fleet Mortgage Corp551 F.3d 682, 687 {7Cir. 2008), certdenied, Perry v.

Mirfasihi, 129 S.Ct. 2767 (2009).

As previously recognized by this court, Ms. Wheelahan and her colleagues no doubt
contributed to the settlement that was ultimately achieved in this case. They are being rewarded
handsomely for their efforts. Their objections to the Special Master's R&R are unseemly and,
frankly, embarrassing to the legal profession that has taken enough hits in the public perception.
Although this court would have been inclined to impose sanctions on Ms. Wheelahan for her

conduct in this case, in light of the thorough and well reasoned discussion by the Special Master,

31t has recently come to the court’s attention that, in her submissions to the Special
Master, Ms. Wheelahan disparaged Magistratlgd Mason’s motivations and judicial behavior.
As just one example, in an improper October 1, 2009, ex parte email to the Special Master, Ms.
Wheelahan states: “Judge Mason seems to have a chip on his shoulder as big as the world, where
I’m concerned, simply because | opposed two inadequate settlements that he wanted — and he
wanted them because he just didn’'t know any better, and wouldn’t listen in the way that Judge
Gettleman, who is intelligent, did. That is what Mason resents.”

“In her latest maneuver, Ms. Wheelahan filed a “Motion for a Status Report” in which
she erroneously claimed that the Special Master, through his law firm’s representation of an
entity related to certain individuals who controlled Trans Union, was somehow disqualified from
acting as Special Master. As this court ruled on November 17, 2009 (Doc. No. 687), Mr.
Feldman’s response to this attack clearly established that no such conflict existed.
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the court chooses to exercise its discretion to forego such sanctions, approve the report in its

entirety, and allow the class to receive the relief for which its members have waited far too long.
For these reasons, rather than prolong this opinion unnecessarily, the court incorporates

the Special Master’s thorough analysis of the arguments advanced by the various sets of lawyers,

his analysis of the case law (particularly the Syntheaises relied upon by Louisiana counsel)

and the history of this litigation, his application of a percentage basis of recovery, “cross

checked” by a “rough” lodestar analysis, and his allocation of fees among counsel. It would be

difficult to improve on the Special Master’s report, and the court will not endeavor to do so.

Ethical Issues Related to Attorney Wheelahan

With respect to the ethical issues raised by attorney Dawn Wheelahan’s conduct, the
court, in the exercise of its discretion, reluctantly adopts the Special Master’'s recommendation
not to impose sanctions against her. The R&R thoroughly analyzes the emails Wheelahan sent
to her co-counsel in an attempt to threaten them with a circuitous, ill-advised and likely to fail
effort to torpedo the settlement to enhance her own fees. The Special Master concluded that,
although her conduct was reprehensible, unprofessional and “stray[ed] far beyond conduct
becoming of an attorney” (R&R at 61), Wheelahan should not be sanctioned because she took no
action to carry out the threats and likely would not have succeeded to defeat the settlement even
if she had done so.

This court remains disturbed (and disappointed) by conduct of a lawyer that would even
come close to the line of betraying the interests of a client (especially a consumer class for which

the court has recognized the lawyer as its representative) in order to augment the lawyer’s fees.



Even more disturbing is the Special Master’s conclusion, amply supported by the record, that
Wheelahan made misrepresentations to him in her attempt to explain the emails by claiming that
the use of the term “motion to dismiss” in the November 19, 2008, email was an “accident,” and
that she did not intend to convey a threat to Texas counsel to undermine the settlement in an
effort to convince them to lower their fee demand (R&R at 46-61). While the court agrees with
the Special Master that Wheelahan’s conduct did not rise (or sink) to the level of extortion or
sanctionable deception (R&R at 62-69), coupled with her unseemly attacks on her co-counsel
and the integrity of both the Special Master and the Magistrate Judge, as well as her grossly
excessive time sheets, her conduct deserves censure by thé court.

CONCLUSION

For the foregoing reasons, the court approves, adopts and incorporates herein the attached
Report and Recommendation of Special Master submitted to the court on October 1, 2009, and
orders a total fee award of $12,980,000 to be allocated as follows: $7,836,683 to MDL counsel;
$2,722,360 to Louisiana counsel; $1,815,319 to Texas counsel; $550,000 to liaison counsel; and
$55,638 to the Special Master. MDL counsel are directed to pay these fees forthwith and

distribute the balance to the plaintiff class and the Special Master pursuant to the settlement

In her arguments to the Special Master and in her objections to the R&R, Ms.
Wheelahan contends that discussion of her ethical transgressions should be held in confidence
pursuant to L.R. 83.25 (governing disciplinary proceedings before the court’s Executive
Committee). As pointed out in the R&R, L.83.25 does not include “sanctions or contempt”
proceedings.



agreement and the order appointing the Special Master. MDL counsel are further directed to file

a report indicating compliance with this order within 28 days.

ENTER: December 9, 2009

7 bW GBI M,

Robert W. Gettleman
United States District Judge
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Special Master Edward W. Feldman, appointed pursuant to the Court’s order of June 11,
2009 (Doc. 635, “June 11 Order”), respectfullpmits the following Report and Recommendation.

l. INTRODUCTION

A. Summary of Order and Assignment

In the June 11 Order, the Court provided that my duties were to include (i) examining the
time records of all counsel, (i) recommending whether to base the fee award on a lodestar or
percentage basis, (iii) investigating any ethisalies raised by Louisiana Counsel’s (or any other
counsel’s) time records and communications discussed in the court’s April 6, 2009 memorandum
opinion and order (Doc. 591, “April 6 Order”), and (any other similar issues that may be raised
during the performance of my duties. By Qrdated July 30, 2009 (Doc. 637), the Court clarified
that assignment (ii) included making a recommendads to the total amount of an award and an
allocation of that amount among plaintiffs’ counsel.

B. Summary of Steps Taken to Carry out the Assignment

Throughout the assignment | was assisted by Registadt of my firm. (My partner Diane
Klotnia also provided helpful comments on a drathe$ Report.) Our work included the following:
review of various pertinent pleadings in tleeord; conducting phone conferences with counsel;
requesting from counsel and then reviewing doents, such as detailéiche and billing records
and communications among counsel relevant to the ethical issues; examining several counsel of
record (Ms. Wheelahan and Messrs. Toupsjafa Fein, Borderud and O’Neil); researching
applicable law; and drafting this Report. All counsel cooperated fully with my investigation.

Plaintiffs’ counsel fall generaliyto four groups, which adiscussed herein: MDL Counsel,
Louisiana Counsel, Texas Counaal Liaison Counsel. Louisia@ounsel consists of Dawn A.

Wheelahan LLC and Herman, Herman, Katz & Cotlar. Texas Counsel consists of Caddell &



Chapman; Weller, Green, Toups & Terrell, LLP, and Edelman, Combs, Latturner & Goodwin, LLC,
their local counsel in Chicago. Liaison Couniseébaunders & Doyle. MDL Counsel consists of
all other plaintiffs’ counsel in this matter, including Zarian Midgley & Johnson, who may be referred
to individually as (Frey Counsel”). Collectively, Louisiana Counsel, Texas Counsel, Liaison
Counsel and MDL Counsel will be referred to as “Plaintiffs’ Counsel.”

C. Summary of Recommendations

1. Total fee recommendation

The Stipulation of Settlement establishes aaapttorneys’ fees of $18.75 million. In the
fee petitions previously filed with the Couglaintiffs’ counsel collectively requested $17.95
million. Inits April 6 Order, which the Court later vacated, the Court applied the percentage-of-fund
method and awarded $10.83 million. For reasonsaimgd below, | recommend that the total
attorneys’ fee award be determined on the@atage-of-fund method. Having received detailed
time records from counsel, which had not beavigled to the Court by most counsel, | also used
a rough lodestar analysis as a cross-check on the reasonableness of the fees determined by the
percentage method. Applying that methodology, | recommend a total attorneys’ fee award of
$12,980,000. This figure represents 17.3% ofctmeh settlement fund of $75 million and 11.8%
of the total settlement value of $109.6 million.

2. Allocation recommendation

After determining that the total recommeddee would be $12.98 million, | disclosed the
figure to plaintiffs’ counsel and gave them a sipariod to determine whether they could agree on
an allocation based on that figure. They could not do so. They then submitted briefs regarding a

proposed allocation. After careful considerationha&ir briefs and review of applicable portions



of the record, | recommend the following alltoa of the $12.98 million award, should the Court

adopt it:
. By prior agreement and court order, $550,000 to Liaison Counsel.
. Pursuant to therle 11, 2009 Order, one-half of the Special Master’s fees and expenses,

$55,638, to the Special Master.
. For the balance, $12,374,362:
o $7,836,683 to MDL Counsel (includirigyey Counsel).
¢ $2,722,360 to Louisiana Counsel.
o $1,815,319 to Texas Counsel.

3. Summary of recommendations regarding ethical and billing issues

| investigated each of the ethical issuasad in the Court’s April 6, 2009 Order, with
primary emphasis on the November 19, 2008 e-middlstzed as Appendix B to that opinion. While
those e-mails were wholly inappropriate andhasCourt put it, “reprehensible,” under the totality
of the circumstances | do not recommend thgtfarmal sanction be imposed on Ms. Wheelahan.
Likewise, Ms. Wheelahan’s inclusion of tratiehe in her billing detail, although unreasonable and
based on an untenable reading of Seventh Cicasi law, was not so egregious as to warrant a
sanction. Finally, the other billing issues ndbgdhe Court, while involving excessive or unreas-
onable time entries, also do not warrant any sanction. It is disappointing that none of Plaintiffs’
Counsel appear to have exercised any billing juslgro review duplication or inefficiencies and
reduce their raw lodestars. However, | did not find any sanctionable transgression.

Il. FEE AWARD DETERMINATION

A. Litigation Background
Because the history of the case is ret¢va determining the fee award under éxeante

market-based approach prescribed by the Se&rthit, | give a brief summary. In August 1998,



a putative class action was filed Byey Counsel in California state court (thEréy Action”),
alleging various violations by Trans Union Corp. (“Trans Union”) of the Fair Credit Reporting Act
(“FCRA”), 15 U.S.C. 8168%t seq A similar action against Trans Union was also filed shortly
thereafter in California state court (thddrtinelli Action”). In early 1999, thdartinelli Action
was removed to federal court in California. Other cases making similar allegations were filed by
various MDL Counsel in other federal distrocturts in 1999 and 2000. In 2000, the Judicial Panel
on Multidistrict Litigation transferred thMartinelli Action and the other federal cases to this
district. Ultimately, fourteen cases were cditiied in this district, including one filed by
Louisiana Counsel in federal court in Louisiana in 2005 (Merse Action”), and one filed by
Texas Counsel in federal court in Texas in 2006 (flogvers Action). The fourteen consolidated
federal cases will be referred to collectively herein as the “MDL Action.” In addition, Louisiana
Counsel filed a similar case in Louisiana state court in December 2002 (te{vsAction”).

In 2004, a “target marketing” class was certified inAlmelrewsAction. In 2005, a “firm
offer” class was certified in the MDL Actiorin 2006, MDL Counsel, Ligion Counsel and Trans
Union agreed in principle to a class settlenfdre “First Proposed Settlement”), and a motion for
preliminary approval of the First Proposed Settlement was filed in November 2006. The amount
of the First Proposed Settlement was $20 millkash, plus in-kind relief. Louisiana Counsel
objected to the motion for preliminary approaid the motion was ultimately withdrawn in April
2007.

After further negotiations, a motion for prelimary approval of another proposed settlement
(the “Second Proposed Settlement”) was filed in September 2007. Under the Second Proposed
Settlement, Trans Union agreedpimvide to a nationwide class of consumers free online credit

monitoring services valued at around $50 per consumer, and establish a $20 million fund to provide



cash payments of $25 each to class membehloutitinternet access. Louisiana Counsel again
objected to the motion for preliminary approval, this time joined by Texas Counsel. In January
2008, Magistrate Judge Mason recommended te&¢lbond Proposed Settlarhieot be approved.

The Court overruled all objections to the recommendation, and ordered a settlement conference
before the Magistrate Judge.

Further negotiations quickly led to a third proposed settlement in April 2008 (the “Final
Settlement”). The Court granted preliminary aMad of the Final Settlement in May 2008 and final
approval in September 2088.The Final Settlement provided $75 million cash, plus “basic” and
“enhanced” in-kind relief, the retail value of igh ultimately redeemed by class members totaling
just over $34.6 million.

The Final Settlement capped the potential att@sfey award at 25% of the cash settlement
fund of $75 million,i.e.,, $18.75 million. After the Final Settlement was approved, in October and
November 2008, Magistrate Judge Mason attempted to mediate an agreement among Plaintiffs’
Counsel as to the total amountaiforneys’ fees that would be sought from the Court, and the
allocation of such fees. No agreement was reddnd Plaintiffs’ Counsel moved for a fee award.

All Counsel except Texas Counsel jointly reque$t®d.1 million in fees, to be allocated pursuant
to an undisclosed agreement among them. §&aunsel requested a total fee award of $2.85
million. Only Louisiana Counsel submitted hourly dletesupport of the request. Other Plaintiffs’
Counsel alleged total hours worked and amounisneld, breaking the work down in seven broad

categories without supporting billing detail.

16 Several objectors filed appeals of the final approval, all of which have now been

resolved.



On April 6, 2009, the Court entered an order awarding all Plaintiffs’ Counsel a total
attorneys’ fee of $10.83 million. This award was based on the “percentage-of-fund” method
notwithstanding the Court’s general preferencetier‘lodestar” approach. The Court directed
Plaintiffs’ Counsel to determine whether they could agree on an allocation of the $10.83 million
award. They were unable to agree. In addition, Louisiana Counsel filed a Rule 59(e) motion to
amend the fee award. The Couiltimately vacated the April ®rder. Among the tasks assigned
to me was to recommend whether to use the percentage or lodestar method, and recommend an
appropriate award and allocation based on the chosen method.

B. Legal Standards for Determining Common Fund Fee Awards

In common fund cases such as this, a courtteasquitable power to compensate attorneys
from the recovery won for plaintiffddarman v. Lyphomed, In@45 F.2d 969, 973 (7th Cir. 1991).
Because the payment of attorneys’ fees coffs the common fund, after attorneys secure a
settlement, their role with respect to fees changes from one of fiduciary for their clients to that of
claimants against the fund createdtheir clients’ benefit.Cook v. Niedertl42 F.3d 1004, 1011
(7th Cir. 1998). Consequently, “the court becertiee fiduciary for the fund’s beneficiaries and
must carefully monitor disbursement to thieomeys by scrutinizing the fee applicationdd.
Basically, “the district court muginsure that plaintiffs pay no methan what is reasonableld.
at 1012. As an agent of a cowrtspecial master necessarily assumes the same fiduciary function.

Courts in common fund cases have discretion to choose either the lodestar or percentage
method of calculating fees:lorin v. Nationsbank of Ga., N.A34 F.3d 560, 566 (7th Cir. 1994).

The Seventh Circuit has noted advantages disadvantages to both approaches. The chief
advantage of the percentage appraagimplicity of administrationSee, e.g., Florin34 F.3d at

566;In re Continental Ill. Sec. Litig962 F.2d 566, 572-73 (7th Cir992). The chief advantage



of the lodestar approach is accountabiliBee, e.gHarmon 945 F.2d at 974Cook 142 F.3d at
1013 (citingHarmon.

Ultimately, in the Seventh Circuit, the market controls. Thus, the Seventh Circuit is less
concerned with the choice between the lodest@earentage method than with approaching the
determination through the lens of the market.e @halysis should be determined from what an
arms-length negotiation between the class anthtingers at the beginning of the case would have
likely produced.In re Synthroid Marketing Litig264 F.3d 712, 718-19 (7th Cir. 2001%¢hthroid
I”) (“Timing is more important than the choice. hetween percentage and hourly rates, for [both]
of these systems have their shortcomings.”). Thus, under either approach, the Seventh Circuit
requires that “when deciding on appropriate feelein common-fund cases, courts must do their
best to award counsel the market price for legaises, in light of the risk of nonpayment and the
normal rate of compensation in the market at the ting.at 718.

While the Seventh Circuit is agnostic as begw the lodestar and percentage methods, this
Court expressed a preference for the formenpalgh it ultimately employed the latter in the April
6 Order because of the inadequacy of the teoerds submitted by Plaintiffs’ Counsel. Now that
Plaintiffs’ Counsel have produced hourly billirgcords pursuant to my request, it would now be
possible to engage in a thorough and detailed ladestalysis. However, | chose to employ the
percentage method and recommend that to the Court. | did this for two reasons.

The first is time and expense. As noted above, the percentage method is much less
burdensome than the lodestar method to administer. As a fiduciary to the class, | am particularly
sensitive to that factor here. | dot wish to charge the class witaould cost for me to pore line
by line through the billing records ofer thirty law firms recording time in some sixteen lawsuits.

In most lodestar cases, the district courdge presiding over the class action assesses the



reasonableness of the hours andadwrersary has culled the billings to flag issues. | have no
familiarity with the efforts of Plaintiffs’ Coured in the MDL Action during the litigation and there
is no adversary. And neither | nor the Court mifear with the work thatvas done in the separate
lawsuits outside of the proceedings in the MB&ttion. Engaging in detailed line-by-line review,
including review of activities in other venues, which would be required to assess reasonableness,
would be expensive under any circumstanaa$ @ven more so here. These burdens do not
outweigh any purported advantage of the lodegtaraach over the percentage approach. Rather,
by employing a rougher “lodestar cross-check” beldwve retained most of the “accountability”
of that approach, while preserving the administrative ease of the percentage approach.

A second advantage to the percentage approdhlsioase is that it imore consistent with
the market-mimicking approach endorsed by the Sav@intuit. As discusskbelow, that approach
suggests that aax antearms-length negotiation between a hypothetical class representative and a
hypothetical single law firm would have resulted in a contingent, percentage-based fee agreement
rather than an hourly fee arrangementhile that fact is not determinativeee Cook142 F.3d at
1013 (“market’s preference” for percentage-basedi$ only one of several factors), it does lend
additional support to following the percentage approach.

C. Relevant Market Data

In Synthroid determining a market-based percegetéee was relatively easy. One group of
sophisticated plaintiffs had, at the outsettlodir relationship, negotiated an arms-length fee
agreement. Thus, there was an actual market-based transaction in the record that, in that case,
“define[d] the market."Synthroid | 264 F.3d at 720 (emphasis in an@). No such luck here.
Instead, | must hypothesize an arms-length negotiai the outset between a sophisticated party

representing the interests of the class and counsel seeking to represent the class. While recognizing



the mistiness of trying to determinieg posinearly 10 years later) what ar antefee agreement
would have looked like, the Seventh Circuit Baggested three guiding lights: (1) any actual fee
agreements between plaintiffs and their attosné€3) data from other common fund cases, and (3)
information on class-counsel auctions, in whiaiiges solicit bids from different attorneys seeking
the right to represent a clasSee Synthroid P64 F.3dcat 719;Taubenfeld v. Aon Corp415 F.3d
597, 599 (7th Cir. 2005). | address each of these guides in turn.
1. Actual fee agreements

This is the least helpful guide in this case. At my request, Plaintiffs’ Counsel provided their
contingent fee agreements with individual pldfatin the various actions here, which range from
25% to 45%. Such agreements shed only a flicker of light here, for two reasons.

First,Synthroid Is reference to negotiated fee agreements is not well-suited beyond the type
of facts in that caseThe fee agreements 8ynthroidwere negotiated by insurance companies,
“sophisticated purchasers of legal services,” at the outset of their engagement of &untkebid
I, 264 F.3d at 7205ee also In re Synthroid Marketing Liti25 F.3d 974, 976 (7th Cir. 2003)
(“Synthroid IT) (“All of the [insurance companies] asephisticated financial intermediaries with
in-house counsel who can (and do) shop for legali@Esvn a national market.”). As noted above,
such agreements, where they exist, aefitiethe market.’Synthroid | 264 F.3d at 720 (emphasis
in original). Here, in contrast, the fee agreets@rere entered into by presumably less sophisticated
individual consumersSee id (“The [insurance company] coatts provide little guidance on how

to compute fees for the consumer class.”).



Second, the contingent fee agreements here are between the lawyers and individual plaintiffs,
not the entire clas$. As one district court applying the Seventh Circuit's market-mimicking
approach has noted, “the paramount questionirsméat the lawyer would hypothetically charge
in aclass actionspecifically.” Nilsen v. York County400 F. Supp. 2d 266, 279 (D. Me. 2005)
(emphasis in originaff In Synthroid the insurance companies were negotiating thedrmoney.

The fees were going to come aifitany award to the clients ndgiing the agreements. Here, in
contrast, no individual plaintiffs were negotraiover the class’s money, and thus, “no member of
the class ha[d] a sufficient stake to dravieard—or any—bargain with the lawye€bntinenta) 962
F.2d at 572.See alsdn re Comdisco Sec. Litigl50 F. Supp. 2d 943, 949-50 (N.D. Ill. 2001)
(Shadur, J.). Thus, in this context, the fee agreements have minimal relevance to determining a
proper award.See Nilsen400 F. Supp. 2d at 279-8&ee also Vizcaino v. Microsoft Car@90
F.3d 1043, 1049 (9th Cir. 2002).

2. Awards in other cases

In Synthroid | the Seventh Circuit’'s consideration of fees in other common fund cases
appeared to be limited to other cases in wkeels had been privately negotiated. 264 F.3d at 720
(“A second benchmark for determining legal feedas from securities suits where large investors
have chosen to hire counsel up front.”). Thwsder the market-based approach, the pertinent

awards in other common fund cases may be limited to cases in the securities or similar contexts

o Indeed, one of the fee agreements submitted to me expressly declines to establish

a fee if a class is certified, noting that the atgswill ask the Court to award attorneys’ fees if
a class is certified.

18 Although obviously not bound by Seventh Circuit precedent, the coblitsen

“adopt[ed] the methodology of the Seventh Ciras most reflective of what a judge does
instinctively in setting a fee as well as most amenable to predictability and an objective external
constraint on a judge’s otherwise uncabined power.” 400 F. Supp. 2d at 278.
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where there were institutional or sophistemhplaintiffs to negotiate fees up frdhtOur research
uncovered no FCRA suits in which sophisticateaintiffs negotiated attorneys’ fees up front.
Nevertheless, awards in other class actgarerally (even where no fees were negotiaieanté

may provide some marginally useful infortie@ about hypothetical market negotiations, because
they may influence the expectations of lawged client engaging in the hypothetical negotiation.
See Nilse400 F. Supp. 2d at 282-83 (“Other courts’ awargsessarily affect the expectations of
lawyers and, therefore, what they might agree to in voluntary negotiation.”).

A body of academic literature analyzes datattoriaeys’ fees in various class actions. A
few recent published opinions attempt to s$iitough some of the literature, with varying
conclusions. The court iNilsenfound that “[m]edian attorneyeé awards in other class actions
generally . . . range within a few percentagenfsoon either side of 30%.” 400 F. Supp. 2d at 281.
Another court determined that “considerable authority (both statistidflidicial) exists to support
a finding that the prevalent percentage attofeeyawards range from a low of around 20 percent
... to a high of betwee2b to 30 percent. . . .In re Cabletron Sys. Inc. Sec. Litig39 F.R.D. 30,

42 (D.N.H. 2006¥° The court inCabletronpointed out, however, that one of the studies it cited

19 For example, in the Enron securities litigation, a large sophisticated lead plaintiff

(the Regents of the University of California) negotiate@aantefee agreement with one of the
MDL Counsel law firms (Coughlin Stoia), whichguided an increasing sliding scale of an 8%

fee on the first billion dollars, 9% on the second billion, and 10% on recoveries above $2 billion.
The Court ultimately approved a fee award of $688 million, representing 9.52% of the total
recovery. See In re Enron Corp. Securities, Derivative & ERISA Litigatk®® F. Supp. 2d

732, 766-79 (S.D. Tex.2008). The Enron fee agreement is of limited guidance here, since the
balance of risks and rewards were much higher in that case (there was never any realistic
prospect of a recovery in the billions here), and the work and out-of-pocket expenditures
required to litigate the matter dwarfed what was required here. See id.ettsétfl(detailing

the risks and work).

20 Like Nilsen the court inCabletronwas not bound by Seventh Circuit precedent,

but nonetheless adopted its market-mimicking approach. 239 F.R.D. at 40-41.
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determined that awards were typically lowenon-securities common fund cases as compared to
securities casedd. at 42 (citing Theodore Eisenberg & Geoffrey P. Millsitorney Fees in Class
Action Settlements: An Empirical StudyJ. Empirical Legal Stud. 27 (Mar. 2004)). Indeed,
Eisenberg and Miller determined that the mismaward in common fund consumer class actions
ranges from 16.2% to 24.3%. 1. J. Empirical Legal Stud. at 51, Table 1.

Eisenberg and Miller further found that “the level of client recovery is by far the most
important determinant of the attorney fee amdamid that a] scaling effect exists, with fees
constituting a lower percent of the client’'s reagvas the client’s rexvery increases.” 1 J.
Empirical Legal Stud. @8. As noted above, the client recovery here was $75 million cash, plus
in-kind relief valued at over $34 million. Th&isenberg and Miller study reports the mean fee
award for a recovery of $109 million to be 17.6949.5%, and, looking only at the cash component
here, the mean fee for a recovery of $75 million to be 16.9% to 2318%at 73, Table 7
Eisenberg and Miller propose that an attorneysafeard within one standard deviation of the mean

for any particular recovery level shoudd viewed as generally reasonabite.at 74. Applying the

2 Table 7 of the Eisenberg and Miller study reports mean fee award percentages

based on two data sets: published federal and state opinions reporting class action fee
determinations, and an article in Class Action Reports that surveyed more than 600 common
fund class actions. The award percentages reported from each data set are broken into deciles by
size of client recovery, which is measured in 2002 dollars. The percentages based on the Class
Action Reports data further breaks out non-securities cases. Thus, the figures noted above were
taken from the mean fee award percentages reported in Table 7 based on the published opinion
data and the non-securities Class Action Reports data for client recoveries in the ninth decile
($79 to $190 million) for the total value of the settlement here, and the eighth decile ($38 to $79
million) for only the cash portion of the settlemefee Turner v. Murphy Oil USA, Ind.72 F.

Supp. 2d 830, 864 n.30 (E.D. La. 2007) (“[Looking to Eisenberg and Miller’s data sets to
determine an average percentage for cases of similar magnitude] is similar to the ‘market-
mimicking approach’ employed by courts within the Seventh Circuit.”).
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standard deviations reported by Eisenberg\itidr suggests a reasonable range of 8.4% to 27.8%
of the $109 million total, or 6.7% to 32.9% of just the cash componénat 73, Table 7
3. Class Counsel Auctions

The Seventh Circuit has described class counsel auctions as follows:

[T]he word “auction” is an imprecise degmion of the process that judges have used

to choose lead counsel in class actions. Judges don’t look for the lowest bid; they

look for the best bid—just as any privatdividual would do in selecting a law firm,

an advertising firm, or a constructiongpany. Bidding law firms provide the judge

with firm profiles, testimonials of formedients, predictions of expected recovery,

fee proposals, and arguments on why their provides good value. The judge in

turn acts as an agent for the class, selg¢hie firm that seems likely to generate the

highest recovery net of attorneys’ fees.
Synthroid | 264 F.3d at 720 (internal citations omitted)ne district court in 2006 reported the
winning bid structures of seven aweticases from various other cour@abletron 239 F.R.D. at
43-44. Although the court did not attempt to survey every case in which an auction was used, it
reported “bidding cases for which information telg to the fee structure was readily accessible

electronically.” 1d at 43 n.21. The results of that survey are reprinted below:

In re: Oracle Securities Litigation
No. 3:90-cv-0931-VRW (N.D. Cal.)

Recovery 0-12 Months 13+ Months
First $1M 24% 30%
Next $4M 20% 25%
Next $10M 16% 20%
Excess of $15M 12% 15%
= The standard deviation reported for the 17.6% mean fee award on a $109 million

recovery in the published opinion data set is 9.2. The standard deviation reported for 19.5%
mean fee award on a $109 million recovery in the Class Action Reports data set for non-
securities cases is 8.3. The standard deviation reported for the 16.9% mean fee award on a $75
million recovery in the published opinion data set is 10.2. The standard deviation reported for
the 23.9% fee award on a $75 million recovery in the Class Action Reports data set for non-
securities cases is 9.0.
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In re: Wells Fargo Securities Litigation
No. 3:91-cv-1944-VRW (N.D. Cal.)

Recovery <12 Months  >12 Months _ Trial Forward
First $3M 24% 27% 32%
Next $7M 22% 25% 30%
Excess of $10M 20% 23% 28%

In re: Amino Acid Lysine Antitrust Litigation
No. 1:95-cv-7679 (N.D. Ill.)
Recovery
First $5M 20%
Next $10M 15%
Next $10M 10%
Excess of $25M no additional fee

Wenderhold v. Cylink Corp.
No. 3:98-cv-4292-VRW (N.D. Cal.)
Recovery Pleading - MTD MTD - SJ SJ - Trial Posttrial- Final Appeal
$0 - $.5M 10% 25% 30% 35%
Next $.5M 10% 17.5% 25% 30%
Next $4M 5% 15% 17.5% 20%
Next $5M 5% 10% 15% 12.5%
Next $5M 5% 7.5% 12.5% 12.5%
Next $5M 5% 5% 10% 10%
Excess of $20M 5% 2.5% 5% 10%

In re: Bank One Shareholders Class Actions
No. 1:00-cv-880 (N.D. IlI.)

Recovery

First $5M 17%

Next $10M 12%

Next $10M 7%

Excess of $25M no additional fee

In re: Comdisco Securities Litigation
No. 1:01-cv-2110 (N.D. 1lI.)

Recovery
Any sum recovered  7.5%
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In re: Quintas Corp. Securities Litigation
No. 3:00-cv-4263-VRW (N.D. Cal.)

Recovery Pleading - MTD MTD - SJ SJ - Trial Posttrial- Final Appeal
First $4M 7.5% 85% 9% 9%

Next $4M 7% 8% 8.5% 8.5%

Next $4M 6.5% 75% 8% 8%

Next $4M 6% 7% 7.5% 7.5%

Next $4M 5.5% 6% 6.5% 6.5%
Excess of $20M 5% 55% 6% 6%

Id. at 43-44. Applying these fee structures te pinesent settlement would result in fee awards
ranging from 4.4% to 23.3% if only the $75 million cash portion is considered, or from 3.8% to
23.2% of the entire $109.6 million cash plus in-kind amétnt.

It should be kept in mind that, except Aanino Acid Lysingan antitrust case, these auction
cases were all in securities litigation, which Biserg and Miller noted generally result in higher
fee awards. (A typical securities or antitrust case involves more risk than was present in this case;
| discuss risk below.) In any event, as withélxgosfee awards in other cases considered above,
the fee structures in the auction cases consideredane, at best, only illustrative. Each case has
unique facts and risk factors. Yet the auction cases do offer insight into what attorneys may be
willing to accept to represent a class beforeoiliieome of litigation is known. These cases belie

common rules of thumb or conventional wisdom, sagh “norm” of a 25%r 33% contingent fee,

= As former math and physics majors, respectively, who fled a life of mathematical

rigor for the law, Mr. Perlstadt and | arguably should not be trusted with a calculator.
Nevertheless, if we are right, our calculations reveal that application of the auction case fee
structures to the settlement here would result in the following fee awdafeisderhold4.4% of

cash, 3.8% of totaBank One 7.0% of cash, 6.4% of totahmino Acid Lysine8.0% of cash,

7.1% of total,Quintas 6.0% of cash, 5.8% of totalilomdisco 7.5% of cash, 7.5% of total;

Oracle 16.4% of cash, 16.0% of totAlells Fargo 23.3% of cash, 23.2% of total. In the cases
of Bank OneandAmino Acid Lysinewe modified the scale slightly. The winning bids in each
case had a self-imposed cap on fees. The Seventh Circuit criticized that r8gathiroid |

264 F.3d at 720-21, as eliminating an incentive for class counsel to increase recoveries for the
class. Thus, our calculations assumed a 5% fee recovery at the highest tier in each of those two
cases.
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which underlie some of thex postfee awards from other Circuits analyzed in the Eisenberg &
Miller study discussed earlier.

D. Application

In trying to applySynthroid 1s imperative to “do [my] best to award counsel the market
price for legal services, in light of the risknonpayment and the normal rate of compensation in
the market at the time,” 264 F.3d at 718, | nowidrynagine a hypothetical negotiation at the outset
of the litigation between a single sophisticatgaregentative of the potential class and a single -
group of lawyers proposing to represent the pgakalass. This approach obviously omits much
of the complexity present in this litigation, but my goal here is not the impossibility of replicating
exactly anex antemarket transaction, but simply to approximate one as best | can given the
information available See Synthroid 264 F.3d at 719 (noting that it is “impossible” to derive the
ex antagesult years later, but consideration of otharket transactions is a “starting point)isen
400 F. Supp. 2d at 279.

First, | believe a negotiation likely would haresulted in a contingent, rather than a pure
hourly, fee arrangement, as were nafghe insurer agreementsSgnthroid See Synthroid J325
F.3d at 976. The fact that the individual fee agm@sihere were contingent lends further support
to this conclusion?

Next, | believe that a negotiation likely would have resulted in a downward sliding scale,
such that, as in most of the auction cases raiiede, the attorneys’ fee award percentage decreases

as total class recovery increases. While saiaiggs in the auction cases told bidding law firms that

2 It is not uncommon that a blended arrangement might be negotiated, e.g., a
discounted or blended hourly rate combined with a contingent bonus at a smaller percentage than
would pertain to a pure contingency fee situation. However, such arrangements are negotiated
when the client has the funds to pay a reduced hourly rate. That is not the case in a consumer
class action like this case.
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they preferred a sliding scale, Judge Shad&ank OneandAmino Acid Lysinéeft it within the
discretion of bidding counsel to determihow to formulate their proposalSeelaura L. Hooper

& Marie Leary,Auctioning the Role of Class Counsel in Class Action Cases: A Descriptive Study
32 (Fed. Judicial Ctr. 2001) (repréd at 209 F.R.D. 519). Whetheraeesult of judicial pressure

or on counsel’s own initiative, the auction casgggest (consistent with the Eisenberg and Miller
study) that counsel competing in the marketwilling to accept class action representations on a
downward sliding fee basis. A hypothetical sopbaed representative of the class here would
likely have demanded iSee also Synthroid, 825 F.3d at 975 (“[T]he market rate, as a percentage
of recovery, likely falls as the stakes increasePurther, in its own application of the market-
mimicking approach isynthroid I| the Seventh Circuit ultimately anded fees to consumer class
counsel on a downward sliding scale. 325 F.&@Bat(awarding class counsel 30% of the first $10
million in class recovery, 25% of the next $10lion, 22% of the next $26 million, and 15% of all
amounts over $46 million up to the $88 million recovery).

Finally, | believe that a hypotheticak antenegotiation would have resulted in a lower
contingent fee percentage for in-kind relief. Presumably, the class here (indeed, probably most
classes) would rather have cash than in-kind reliafheck for $60 is more valuable to most people
than getting free credit monitoring services witletail value of that amount. The consumer might
prefer to spend the money on groceries or somethsgg Thus, the class would want to incentivize
counsel to push for more cash relative to in-kiregtte The class also would not want attorneys’
fees on in-kind relief to drain the cash portiorany settlement. And they would want the in-kind
recovery forming the basis for a fee award tov#@eed at the amount of in-kind benefits actually
redeemed, not those potentially available. Ve coupon recovery based on redeemed value is

now required for percentage fee awards undeiass Action Fairnegsct (“CAFA”), 28 U.S.C.
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81712(a). While not applicable to this case, CAFdbjective of tying thattorneys’ fee to the
actual redeemed recovery is likely a point the tiagmr for the class would have insisted on. Thus,
the ex anteagreement would assign a lower percentage to the redeemed in-kind recovery of the
class.

Determining the foregoing criteria (contingent feleling scale, lower fee for in-kind relief)
was the easy part. Now comes the hard part. &xarcise that is clearly more art than science, |
must attach actual numbers to the hypotheticalndeard sliding contingent fee agreement. To
summarize the three types of data discussed apatretheir varying relevance and utility), the
actual fee agreements here entered into betmeendual plaintiffs andheir counsel range from
25% to 45%, fee awards from other (mostlypost non-market based) cases suggest a total fee
award here of anywhere from 6.7% to 32.9%, #n@dauction cases suggest a total fee award of
anywhere from 3.8% to 23.3%. The breadth ekthranges reveals an irony. The Seventh Circuit
criticized the non-market approach of other QGitx as “chopped salad” because they relied on
vague and ultimately arbitrary notions of fass without the objectivity and discipline of the
market. Synthroid | 264 F.3d at 719. However, as is entdfrom the above discussion, when
trying to imagine a hypothetical market transactiearly a decade after the fact, the market data
provide only limited and inconsistent guidance. In this case, the market approach may not produce
“chopped salad,” but the variety of data it generated still seems to yield something akin to a
vegetable stir-fry.

Culinary metaphors aside, one additional, impurtactor advances the analysis and helps

narrow the range of market infoaton: consideration of thex anteiisks and potential rewards of
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the litigation. See Sutton v. Berngrdlo4 F.3d 688, 693 (7th Cir. 2007)drket price is determined,
in part, by risk of nonpayment and the stakes of the litigateatin)g Synthroid ) 264 F.3d at 727

The potential rewards here were substantial. If a nationwide class could be certified, and
statutory damages were available, the potential exposure to Trans Union was in the?billions.
Facing potentially company-destroying exposurettéesaent of eight or low-nine figures appears
to have been a reasonableanteprospect, anywhere from $2Glkon at the low end, to $40 or $50
million in the middle, to $75 to $100 million or more at the high end.

In contrast, regarding risk, the Court determiimeds April 6 Order that the risk to the
attorneys in taking on this litigation was relali low. By 1994, the FTC had determined that
Trans Union was violating the FCRA. Although tdatision was reversed by the D.C. Circuit in
1996, the FTC on remand again held in 2000 thand tJnion was violating the FCRA, which was
ultimately upheld by the D.C. Circuit in 2005ee generally Trans Union Corp. v. FT235 F.3d
809 (D.C. Cir. 2001). Up to this point, | have not specified exaetignthe hypothetical
negotiation should be considered to hakemgplace, other than to describe ieasanteor “at the
outset.” Recall that thErey Action and theMartinelli Action were filed in 1998 and 1999. In
1998, the FTC action appears to have been irethand stage following the D.C. Circuit’s original
reversal. Thus, Trans Union’s liability for FCRAolations had not been definitively determined

at that time. However, since we are considering a negotiation concerning a nationwide recovery,

» Obviously other factors would affect the final outcome of any negotiation, such as
skill of the negotiators on each side, the relationship between the parties, and the class
negotiator’'s assessment of the attorneys’ quality. Such intangibles are impossible to consider in
the absence of actuak antenegotiations, and their omission here does not undermine this
approach, which, as noted above, is market-mimicking, not market-replicating.

% The FCRA provides for statutory damages from $100 to $1,000 for willful
violation of the act. 15 U.S.C. 8§ 1681n(a)())(AA nationwide class reportedly could have
covered 190 million people.
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| think it is reasonable to assume that the hyptital negotiation would have occurred some time
during 2001, after the MDL assignmea this Court and coordinated, nationwide proceedings were
commencing. Given the FTC'sontinued litigation againstrans Union, and the ultimate
affirmance of Trans Union’s liability by the D.C. Circuit in 2001, | believe that the negotiating
parties would assess the risk ofikng that Trans Union did not viale the FCRA as relatively low.
SeeApril 6 Order at 9 (“[T]he risk of no rewery was virtually nonexistent due to the FTC
action.”). The anticipated costs of discovery argderts would have been less here than in many
large class cases with complicated technical issueh as securities, product liability or antitrust
cases. Asthe Courtfound, at 3, theex anterisks in the actions heveould have revolved around
the scope and structure of class certification,estdblishing willfulness for purposes of statutory
damages, matters that go to the amount ratherféicaof recovery. | amnable to quantify these
risks with precision, but the totak anterisks to counsel in accepting these representations were
relatively low, certainly lower than most contimjelass actions. That conclusion is borne out by
the fact that over thirty law firms here ultimatplrticipated as plaintiffeounsel. Many law firms
plainly perceived a favorable risk/reward ratio here.

In any event, the risks to Plaintiffs’ Counsel here appear to be lower than the risks facing the
consumer class counselSiynthroid See Synthroid }I325 F.3d at 978 (“Consumer class counsel
.. . took the risk that they would come away witithing . . . [and] that was a significant risk, for
the consumer class did not have an easy road.”)Syhthroid the district court had divided
plaintiffs into two classes, one of consumers, and one of third-party payors such as insurers.
Synthroid 1] 325 F.3d at 976. After noting that the consuglass faced much more risk than the
third-party payor class, the Seventh Circuit held that in order to compensate for risk-bearing, the

marginal attorneys’ fee rates for each bane@obvery should be higher for consumer class counsel
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than for the third-party payor class counsel, who had negotiated a flat 22%date. 978.

Applying that concept here, given the lower sisét counsel here than to class couns8lmthroid

and the absence of any market data other than the broad ranges discussed earlier, | conclude that
a reasonable and plausilele antenegotiation here would have réed in something akin to the
Synthroidfee structure awarded to consumer clasmsel, with reduced percentages of 5% to 7%

at each potential band of recovery. Furtlaer discussed above, | believe a reasonablente
negotiation here would have resulted in a lowercentage fee for in-kind than cash relief.
Therefore, | believe the following fee struaus a reasonable approximation of whatarante
arms-length market transaction would have produté#ds action, as compared to that determined

by the Court irSynthroid Ii

Recommendation Synthroid Il
Recovery Fee Percentage Recovery Fee Percentage
$ 0-10 million 25% $ 0-10 million 30%
$10-20 million 20% $10-20 million 25%
$20-45 million 15% $20-46 million 22%
$45+ million 10% $46+ million 15%
In-Kind Relief 5%

Plugging these percentages into the $75 million cestvery and the $34.6 million value of the in-
kind relief yields a total attorney fee award of $12.98 million.

Of course, it is possible that an actual negotiation might have resulted in a higher scale or
alower scale. It might have yielded a falresulting in something like the $10.83 million award
in the Court’s April 6 Order, or somethistpser to the $18.75 million cap. But no one can know
here whathe market-based result would have beentimasaction that never occurred. There are
no market tables, Kelly Blue Books or Ebay turts to consult to gauge the going rate in 2001for

multi-district FCRA lawsuits. However, the above analysis yielgdausible and reasonable
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market-based result consistent with the critertafeeh in the Seventh Circuit cases. That is
sufficientunder the cases. In addition, the cross-checks discussed below confirm the reasonableness
of the recommended award.

E. Cross-Checks

On an overall percentage basis, the avwdr$12.98 million represents 17.31% of the $75
million cash portion of the settlement, and 11.84% of the $109.6 total settlement amount (cash plus
in-kind). These numbers fall comfortably within the ranges suggested by Eisenberg and Miller
(6.7% to 32.9% of the cash, 8.4%20.8% of the total) and the dian cases (4.4% to 23.3% of the
cash, 3.8% to 23.2% of the total). | recognize, as the CoNitsennoted, “that the fact that my
award falls within the range of other judicial @&ws serves mostly to give me comfort against
embarrassing comparisons.” 400 F. Supp. 2d at 283 n.41.

As a further check on the reasonabssnef this recommended award of $12.98 million, |
think it is useful to run “cross-checkgrirst, as a final exercise ek antadmagination, | have tried
to gauge how the hypothetical plaintiffs’ law firm would have evaluated the tiered percentages
recommended above. Any rational firm engaged in sucktxamtenegotiation would want to
estimate the opportunity cost of the engagement. How many hours would it need to invest that
might be more profitably spent elsewhere? Whkaty lodestar would bgenerated and would the
engagement probably provide a premium over thectst lodestar to compensate for the risk? As
noted above, the plaintiffs’ firm would probablyeavalued the case at about $20 million at the low
end, $50 million in the middle and $75 to $100+ million at the high end. The tiering suggested
above would yield a fee of $4.5 million on altascovery of $20 million, $8.75 million on a cash
recovery of $50 million, and $11.25 to $13.75 roitlion a cash recovery of $75 to $100 million.

At an assumed blended 2001 hourly rate of aB800 (which is probably generous), the lower
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recovery would support a projected hourlyestment of about 15,000 hours (without multiplier)

while the top recovery would support haurly investment of 25,000 to 33,000 hours (without

multiplier). The hypothetical plaintiffs’ firm would find a fair amount of cushion for these
investments of time and find the suggested tiering attractive in thi$'case.

As an additional cross-check, | turn now teearpostanalysis, based on the actual historical
lodestars. | first discuss the lodestars claimelaintiffs’ Counsel, and then | discuss my estimate
of what the actual lodestars would be after a mgorous analysis, which | believe provides a more
valid cross-check than simply taking the claimed lodestars at face value.

Many courts, including at least one court in tistrict, have used a lodestar cross-check
against a percentage fee awaiSee, e.g., In re Rite Aid Corp. Sec. LjtRp6 F.3d 294, 305 (3rd
Cir. 2005);Goldberger v. Integrated Resources, 1209 F.3d 43, 50 (2d Cir. 200@brams v. Van
Kampen Funds, IncNo. 01 C 7538, 2006 WL 163023, at *7-*8 (N.D. Ill. Jan. 18, 2006) (Hart, J.).

The purpose of a lodestar cross-check is itgpdetermine whether a proposed fee award
is excessive relative to the hours reportedly wollkgdounsel, or whether the fee is within some
reasonable multiple of the lodest&ite Aid 396 F.3d at 306 (“The lodestar cross-check serves the
purpose of alerting the trial judge that when the multiplier is too great, the court should reconsider
its calculation under the percentage-of-recovery method. VizZdaing 290 F.3d at 1050 (“[T]he

lodestar may provide a useful perspective @r#asonableness of a given percentage awatd.”).

2 Here, Plaintiffs’ Counsel reported a combined total of over 38,000 hours worked,

but, as discussed below, that figure is excessive.

2 But see In re Comdisco Sec. Liiy50 F. Supp. 2d 943, 948 n.10 (N.D. Ill. 2001)
(“To be sure, when a fee award is enormously disproportionate to the lawyers’ expenditure of
time . . ., it may be useful for a court to express the disapproval of that disparity in terms of
pointing to a correspondingly staggering lodestar multiplier—a sddaufbellis v. Ohid’l know
it when | see it’) demonstration. But when the issue comes down to whether a multiplier of 2 or
(continued...)
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When used merely as a cross-check]dtestar analysis can be “abridgedRite Aid 396 F.3d at
305;see also idat 306-07Goldberger 209 F.3d at 50.

| believe there is arole for a lodestawss-check, notwithstanding the statemeS8tnthroid
Il that the efficiency (or lack thereof) obunsel should not be used “to reduce class counsel's
percentage of the fund that their worloguced.” 325 F.3d at 979-80. Consistent V@ymthroid
I, theex antepercentages above were derived fronS¥ethroid litiers and without regard to any
lack of efficiency of counsel during the lawsuit. However, as noted above, this case lacks the type
of actual, arms-length agreeméhnat “defined” the market isynthroid and we were forced to
engage in the imprecise estimation of éheanteagreement. That approach relied on several
assumptions and widely dispersed data from other cases. The uncertainty here is greater than in
Synthroid Il In this context, then, there is a propée ffor considering the actual hours spentin the
case as a cross-check on the proposed percentageéde divergence between the lodestar and the
percentage might indicate a problem that wauddrant revisiting the assumptions underlying the
percentage method. As discusbketbw, as it turns out, there is no wide divergence here, and no
reason to reconsider the percentages.

MDL Counsel, Liaison Counsekrey Counsel, and Louisiana Counsel reported a total
lodestar of $18.25 million. (Doc. 564-2 at 18.)x&g Counsel, after my request to remove time
related to the attorneys’ fee proceedings, reguba lodestar of $1.49 million. (Texas Counsel's
Response to Special Master’'s Request, Aug. 18, 2029, &ombined, all counsel reported a total

lodestar of $19.74 million. The actual awarcédP.98 million thus represents a multiplier of 0.66

28(,..continued)
5 or 7 (or what have you) is or is not ‘reasonable,’ so as to serve as some sort of check on the
reasonableness of a percentage-of-recovery fee award, candor compels recognition of the fact
that the process has become wholly subjective. . . .").
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on the lodestar claimed by Plaffs’ Counsel. This fractionahultiplier does not raise a red flag
for me to suggest that the $12.98 million award is unreasonable for several reasons.
First, Plaintiffs’ Counsel (except Texasthsel), in their joint fee petition, acknowledged
that their total fee request of $15.1 million was digantly less than their claimed lodestar. Courts
employing a lodestar cross-check have entereckpgage awards that did not fully compensate
counsel for their claimed lodestaee In re Insurance Brokerage Antitrust LitlDL No. 1663,
2009 WL 2855855, at *32, *35 (3d Cir. Sept. 8, 2009) (lodestar multiplier of Bldgkman v.
O’Brien Envtl. Energy, IncNo. Civ.A. 94-5686, 1999 WL 397389, at *2 (E.D. Pa. May 12, 1999)
(0.82 multiplier); Fanning v. Acromed Corp. (In re @opedic Bone Screw Products Liability
Litig.), No. 1014, C.A. 97-381, 2000 WL 1622741, at *8¥EPa. Oct. 23, 2000) (0.62 multiplier).
Second, and more importantly, even without conducting a detailed lodestar analysis, it is
readily apparent that the lodestars claimed by Plaintiffs’ Counsel are excessive. The 0.66 multiplier
is, essentially, a fiction resulting from pluggingextessive lodestar into the denominator. While
some courts take claimed lodestars at fedee for purposes of running the cross-cheek, e.g.
Rite Aid 396 F.3d at 30Goldberger 209 F.3d at 5an re Prudential Ins. Co. Am. Sales Practice
Litig. Agent Actions148 F.3d 283, 342 (3d Cir. 1998), courts are not required to do so. Indeed,
under the venerable principle “garbage-in-garbage-out,” the cross-check itself can have little validity
if the lodestar itself is invalid. Thus, “any lodastross check should be based on billings that have
some semblance of reasonablenebsRe Keyspan Corp. Sec. Litilo. 01 CV 5852 (ARR), 2005
WL 3093399, at *18 (E.D.N.Y. Sept. 30, 2005) (redhgcelaimed fee lodest by 20% to account
for excessive rates, excessive hours and failure to bill certain tasks at lower rates, resultingina 1.42
multiplier as compared to 1.14 multiplier based on claimed lodestaams 2006 WL 163023,

at*7-*8 (Hart, J.) (reducing claimed fee lodedtgabout 40% to account for excessive hourly rates
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and top-heavy staffing, resulting in a multipladrl.88 as compared to 1.14 multiplier on claimed
lodestar). | therefore consider the claimed hourly rates and hours billed to determine an adjusted
lodestar with “some semblance of reasonableness.”

The lodestar reported by Plaintiffs’ Counsdleaets a total blendeldourly rate of roughly
$514%° This appears excessive relative to normal Chicago area rates (assuming Chicago market
rates apply to all counsel, which is debat&hle For example, of the four Chicago law firms

responding to a 2008 survey of the nation’sdatdaw firms by The National Law Journal, none

29 MDL Counsel, Liaison Counsdfrey Counsel, and Louisiana Counsel reported

over 35,800 hours worked. Texas Counsel reported over 2,600 hours worked. Dividing the
$19.74 million total lodestar by the 38,400 hours claimed by all counsel equals approximately
$514 per hour.

30 One might question whether Chicago rates should be used, as opposed to the rates

prevailing in each of the cities in which the various lawsuits here were filed or of the cities in
which each Plaintiffs’ Counsel normally practicéhe law is not entirely clear on this point. In
statutory fee shifting cases, the Seventh Circuit presumes that the attorney’s actual billing rate,
rather than a local forum market billing rate, applies, although a court has some discretion to use
forum rates in some circumstances, such as where an attorney (like Ms. Wheelahan, whose
practice is entirely contingent) is unable to provide evidence of actual billing BtesMathur

v. Bd. of Trustees of Southern Ill. Uni®17 F.3d 738, 743-44 (7th Cir. 2003). Matters are more
complex in an MDL matter. This is not a single lawsuit. It may not make sense for the hourly
rates to depend upon the fortuity of the venue chosen by the MDL Panel, as opposed to the
venues in which the individual lawsuits were filed or the “hometown” rates of Plaintiffs’
Counsel. However, since | am merely looking to the lodestar as a cross-check against the
market-mimicking application of a percentage recovery, and not rigorously examining the hours
and rates and each of the dozens of counsel from across the country, my simplifying comparison
to a single market is not unreasonall. In re “Agent Orange” Product Liability Litig.818

F.2d 226, 232 (2d Cir. 1987) (“[W]e conclude that, in an exceptional multiparty case such as
this, where dozens of non-local counsel from all parts of the country are involved, public policy
and administrative concerns call for the district court to be given the necessary flexibility to
impose a national hourly rate when an adequate factual basis for calculating the rate &tists.”);
Lilly & Co. v. Zenith Goldline Pharmaceuticals, In264 F. Supp. 2d 753, 764 (S.D. Ind. 2003)
(MDL cases may justify use of a single “national” rate scale). For present purposes, a
comparison to the Chicago market, with which | am most familiar, is not unfair either to
Plaintiffs’ Counsel or the classSee In re Folding Carton Antitrust Litig84 F.R.D. 245, 264-65
(N.D. lll. 1979) (adopting a report recommending that “a proper hourly rate structure for a
national class action would reflect the rates prevalent for attorneys in the Chicago Metropolitan
Area”).
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reported a firm-wide average hourly rate of more than $3@®& A Nationwide Sampling of Law
Firm Billing Rates The National Law Journal (Dec. 8, 20(&Yailable at http://www.law.com/jsp/-
nlj/PubArticleNLJ.jsp?id=120242649155®)st visited Sept. 19, 200%)Indeed, only seven of the

127 law firms responding to the survey reported a firm-wide average hourly rate of more than
$500%* And these firms represent theak of the market. In a lodestar analysis, counsel is entitled
to a reasonable, market-based rate, not the $ligheges that lawyers can cherry-pick from the
market. Some recent decisions in this distridtatutory fee cases have approved of market rates
substantially below those claimed by many Plaintiffs’ Counsel Heee, e.gDupuy v. MCEwen

No. 97 C 4199, 2009 WL 2498197, at *5-*6 (N.D. Aug. 13, 2009) (Pallmeyer, J.) (approving
2007 attorney rates ranging from $230 to $520, with experienced lead counsel at $460 and
$415%% Robinson v. City of HarveyWo. 99 C 3696, 2008 WL 4534158, at *7 (N.D. Ill. Oct. 7,
2008) (Lefkow, J.) (finding reasonable and below market an hourly rate of $395 for “singularly
formidable” civil rights trial lawyer) And in 2004, this Court approved rates ranging from $175 to
$375 for the Edelman firm, who serve Bxal counsel for Texas CounselZaghloul v.

DaimlerChrysler Services, LL®lo. 03 C 4499, 2004 WL 2203427, at(’eD. Ill. Sept. 29, 2004).

81 Jenner & Block, one of the four responding Chicago firms, did not report a
firmwide average. It did, however, report an average billing rate of $616 for partners, and $393
for associates. Brinks Hofer Gilson & Lione reported a firmwide average billing rate of $392,
Vedder Price reported a firmwide average billing rate of $385, and Winston & Strawn reported a
firmwide average billing rate of $448.

32 Though | note that two of those seven, Milwaukee firm Foley & Lardner
($508/hour) and New York firm Loeb & Loeb ($534/hour) do have offices in Chicago.

B Disclosure: | represented plaintiffs’ counsel regarding the fee petitidopay;
and my 2007 hourly rate of $410 was among the rates approved by Judge Pallmeyer. My 2009
rate is $440.
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A comparison to the so-calléaffeyMatrix, adjusted for the Chicago market, also suggests
that a total blended hourlyteaof $514 is too high. THeaffeyMatrix is a chart of hourly rates for
attorneys of varying experience prepared apdated by the Civil Division of the United States
Attorney’s Office for theDistrict of Columbia. See Laffey Matrix 2003-200&vailable at
http://www.usdoj.gov/usao/dc/Divisions/Civil_Dsibn/Laffey Matrix_7.html) (last visited Sept.
19, 2009). Although theaffeyMatrix was designed for use statutory fee-shifting casesge id
(explanatory note 1), it has beesed in lodestar cross-checks of awards in common fund cases.
See, e.g., Martin v. FedEx Ground Package Sys,,Niac.C 06-6883, 2008 WL 5478576, at *6-*8
(N.D. Cal. Dec. 31, 2008}. Because theaffeyMatrix is tailored to the Washington D.C. market,
an upward adjustment of 1.1% is approprfat€his adjustment yields a range of $227 per hour for
attorneys with one to three years of experéerio $470 per hour fottarneys with over twenty
years of experience. As with the Natibbhaw Journal Survey results, the adjustedfey Matrix
suggests that a total blended hourly rate of $514 is too high.

The excessiveness of the blended rate besanmme apparent when one makes a brief
granular inspection of claimedtes of individual lawyers and firsn Louisiana and Texas Counsel
provide clear examples. Ms. Wheelahan, wdgged most of the hours claimed by Louisiana
Counsel, claims an hourly rate of about $625. Hf/@re assume Chicagates apply to her, as

opposed to something closer to the hourly cdt®225 approved in 2005 by the court in her home

3 Judge Lefkow also considered the Matrix in reviewing the hourly rates for a

statutory fee award iRobinson, supra.

® The 1.1% figure comes from comparing the U.S. Office of Personnel

Management’s 2009 General Schedule Locality Pay Tables for Chicago and Washington D.C.,
available at http://www.opm.gov/oca/09tables/indexGS.&g®e generally In re HPL Techs.,

Inc. Sec. Litig.366 F. Supp. 2d 912, 921-22 (N.D. Cal. 2005) (adjustaftey Matrix to San
Francisco market).
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district,see White v. Imperial Adjustment Coigo. Civ.A. 99-3804, 2005 WL 1578810, at*8 (E.D.
La. June 28, 2005and seen.15 above, it is likely that a reasonable Chicago market rate for her
would be at least 25-30% lower. Similarlyetblaimed rates of Houston lawyers Caddell ($725),
Chapman ($600), and Fein ($450), are about 20%ore above what | would recommend in a
lodestar analysis based on their respective yeargefience. Indeed, the Chicago rates of Liaison
Counsel, Ms. Saunders ($575), and local couns@ldras Counsel, Mr. Edelman ($550), are in the
ballpark of reasonableness for attorneys of tigirerience, which coincides with the $575 rate of
Texas Counsel’'s Mr. Toups. Finally, while theesaof some MDL Counsel appear reasonable and
may be below the Chicago market (e.g., Boise attorne¥aytounsel, John Zarian, who claims

a $395 rate and is one of the few counsel in thewa® has clients actually paying that rate), other
claimed MDL Counsel rates are too high and wouddrant a reduction similar to that of Texas
Counsel. For example, the blended hourly cdt&he Righetti Law Fm was nearly $670 and
Coughlin Stoia nearly $517.

Turning from rates to claimed hours, it is cld@at deep cuts in hours would be made if a
formal lodestar analysis were used. Thestavious case is the more than 7,000 hours claimed
by Ms. Wheelahan. Even after eliminating the obgiexcesses identified by the Court in its April
6 Order (the travel time of about 400 hours and himuiderical tasks), the hours appear excessive.
There are vast numbers of hours spent on research and writing, for example. Not only is it likely
that fewer hours could have been expended, mutiattfime should have been billed at lower rates

than the single “partner-level” rashie charges for all of her tasksl. conservatively estimate that

3% Sometimes partners can do research more efficiently than associates, due to

greater experience or familiarity with a case. However, it is often the case that research tasks

can and should be done by associates at lower rates, and fee-paying clients sometimes insist on

that. A practitioner is free to make a business decision not to hire associates, but neither a
(continued...)

29



a detailed review of Ms. Wheelahan’s claimed Bauould result in a reduction of at least 25-33%,
and possibly much moresee White2005 WL 1578810, at *15-*16 (reducing Ms. Wheelahan’s
research and writing time by 25% and reducing total time by about$4%).

While Texas Counsel made some use of prafesss billed at lower rates where appropriate,
my cursory review of their billing records reveals some duplication, top-heaviness and excess that
would result in moderate hourly cudbat least 10% on top of the rate cuts of about 20%. The same
is true of MDL Counsel, and one could legitielgtquestion whether substantial cuts would be
made in the hours they expended unsuccligspursuing the Firs and Second Proposed
Settlements. Finally, all counsel had duplication in the parallel motions for final approval of the
Final Settlement, which resulted from the failure of counsel to agree on a common approach.

Without assigning blame for that result, | nevertegl@m confident that a detailed lodestar analysis

%(...continued)
paying client, nor a court acting as a fiduciary to a class, must accept partner-level rates for
associate-level work where such work can be more efficiently done at the lower level.

87 | note that this reduction gives Ms. Wheelahan the benefit of a substantial doubt.

| have not deducted from her lodestar the more than 1,300 hours she claims to have spent on the
state courAndrewsAction. MDL Counsel point out that in persuading this Court to remand that
action to Louisiana state court in 2003, Ms. Wheelahan “disclaim[ed] any right to recover
attorney’s fees in the state law [complaint]ther from defendant or from any recovery by the

class members by way of common fund or otherwise.” Dec. 3, 2003 Op. and Order at 4. Ms.
Wheelahan acknowledges this disclaimer, but contends that the waiver was only of the named-
plaintiff's right to seek a statutory fee awd, which would have increased the amount in
controversy, not counsel’s right to seek a fee from a common fund, which does not bear on the
amount in controversy. Further, she argues that the Stipulation of SettlementAmnudrines

lodestar back in play because the Stipulation’s definitions included that case within the settled
“Actions” and it further provided that the fee ard would cover fees “incurred in connection

with prosecuting and settling the Actions.” Doc. 462-3 at 24, 84.1. These definitions, however,
do not answer whether fees, if previously waived, can be unwaived, particularly where they were
arguably waived in order to convince a court that federal jurisdiction was lacking. This raises a
guestion of judicial estoppel, which, if valpuld reduce the claimed Louisiana lodestar by

about another $800,000. However, since | am only performing a rough cross-check, | am giving
Louisiana Counsel the benefit of the doubt and am not resolving the issue or making any
deduction.
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would not charge the class for the consequentenunsels’ failure tagree, and substantial
reductions would be made.

For the foregoing reasons, the more realisit )@@asonable lodestar of Plaintiffs’ Counsel
is well below the claimed amount of $19.74 millioiWhile Louisiana Counsel claim a lodestar of
about $4.7 million based on 7,524.6 hours, the reolngtin hours and rates noted above would
result in a total lodestar reduction atf least50-60%, to around $1.88 to $2.35 million. Texas
Counsel’s claimed lodestar of $1.49 million webprobably be reduced by about 25-33%, to around
$990,000 to $1.12 million. The claimed |t of about $12.9 million by MDEfey Counsel
would also likely be reduced by about 25-33%zalout $8.6 to $9.7 million. Thus, adding in the
$550,000 agreed payment to Liaison Counsel (ehodestar was claimed to be about $613,000)
the lodestar that reflects a “semblanceezsonableness” would range from about $12 to $13.7
million (and quite possibly lower). As compared to the recommended percentage-based award of
$12.98 million, this yields a multiplier of 0.95 to 1.08. Accordingly, | am satisfied that the
recommended fee award of $12.98 million derived from application of the market-mimicking

approach is comfortably within the range of reasonableness.
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F. Allocation
1. The amounts requested by counsel
“Allocating a limited pot of common bentfees among numerous counsel, all of whom

are talented and capable attorneys and manyhofimhave made a significant contribution to the
ultimate success of this case, isusm@nviable task that is sureléad to hurt feelings and bruised
egos. Nevertheless, it has to be doffaufner v. Murphy Oil U.S.A., Inc582 F. Supp. 2d 797, 812
(E.D. La. 2008) (internal citation omitted). Twecad the “unenviable task,” | gave Plaintiffs’
Counsel advance notice that | would recommetata fee award of $12.98 million, so that they
could make another attempt at agreeing to acatilon. After the attempt failed, | requested briefs.

The allocation briefs were remarkable fa fize of the requests. While | expected counsel
to aim high, | did not expect them to ask forethan they had previously requested from the
Court. Nor, in light of the $12.98 million pieei were asked to divide, did | expect them
collectively to shoot for more than the settlemeap of $18.75 million. Yet they did ask for more.
Much more.

Most remarkable was the swelling of Texas Counsel’s request. In their fee petition to the
Court, Texas Counsel requested $2,850,000 in fEesy claimed thelodestawas $1,613,578.75.
(Doc. 570-2 at 15.) This request was matien it was unknown what total fee the Court might
award, subject only to the overall cap of $18.75 onilli When | reviewed Texas Counsel’s billing
records (which had not been provided to the Cpludgtermined that they had incorrectly included
in their lodestar a substantial amount of feededlto the attorneys’ fee proceedings, which are not
recoverable from common fund awar@eeApril 6 Order at 7. | askethem to revise their billing
statement to eliminate such time. Their redjsaljusted claimed lodestar dropped to $1.49 million.

Even though the funds potentially availafde allocation had dropped from $18.75 million to
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$12.98 million, and their claimed lodesterd fallen by about $121,000, Texas Cousgkased
their requested share of the fees by lyeamillion dollars, from $2,850,000 to $3,729,212.50. The
claimed lodestar multiplier implicit in this requéstreased from 1.77 in the initial request to 2.50.
Texas Counsel provided no explanation for thgttamendment of their original fee petition, nor
any explanation for why their share should haneeased by $1 million ithe face of a shrunken
available pie.

Not to be outdone, Louisiana Counsel's allocation brief requests $7,915,000, which
represents about 61% of the total recommended fasdavAs part of that request, as if to provide
a new definition of the terrfchutzpah,” Louisiana Counsel claims an entitlement to the entire
increase of about $2 million between my recommdradeard and the awardtine Court’s vacated
April 6 Order. Louisiana Counsel attributes itherease entirely to the Rule 59(e) motion she filed,
which is not only incorrect, but ignores hewoelvement in the ethical issues prompting my
appointment.

The allocation position of MDIErey Counsel, who consist of abdhtrty law firms, is more
realistic under the circumstances. They seek $9,380000f 72% of the total. All told, the fees
sought by Plaintiffs’ Counsel, including the $550,@00cated to Liaison Counsel by agreement,
total $21,574,212.50, nearly $3 million over the settleroeptand nearly $9 million more than the
pie they were asked to divide. Clearly, something has to give.

The following chart summarizes the proposkacations of counsel and the recommended

allocation | determine belo.

38 The figures in the chart do not include the $550,000 allocated to Liaison Counsel
or one-half of the Special Master’s fees and expenses (which | had told them to assume would be
about $50,000, and turned out to be $55,638), and, thus, do not add up to $12.98 million. Texas
counsel only suggested a figure for themselves, without recommending allocation between MDL
(continued...)
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MDL Louisiana Texas Total
MDL Proposal $9,380,000 $1,800,000 $1,200,000 $12,380,000
Louisiana Proposal $3,115,000 $7,915,000 $1,400,000 $12,430,000
Texas Proposal N/A N/A $3,729,212.50 N/A
Special Master’s $7,836,683 $2,722,360 $1,815,319 $12,374,362
Recommendation (63.33%) (22%) (14.67%) (100%)

| approach the allocation issue mindful of my limitations. Of all of the relevant participants
(the Court, Plaintiffs’ Counselnd me), | know the least about the history of the case and the
relative contributions of counsel to the outcomeas not there. | haygeaned a fair amount from
review of the court record, the billing recordsysoof the statements of counsel made in e-mails
produced to me, and the allocatibniefs. But this after-the-fact education is no match for the
Court’s immersion in the case and knowledge of the participants. Nevertheless, sometimes the
perspective of an outsider has value, and | hope the following analysis is helpful to the Court.

2. Allocation standards

| directed counsel to include in their allocation briefs citations to cases setting forth the
standards applicable to the allocation analy@sly MDL Counsel attempted to comply with this
request, and the authority they cited was not directly apposite. Thegaited 504 F.3d at 692-
93, which reaffirmed theSynthroid standards that, in approximating tlex ante market
determination of fees at the out®é the litigation, the Court shadilconsider factors such as the
“risk of nonpayment,” “amount of work necessarydsolve the litigation,” and “the stakes of the
case.” But the allocation analysis here cannot be based er #meapproach oSynthroidand

Sutton In some cases, it might be possible to approximate what allocation terms might have been

3(...continued)
and Louisiana Counsel. Louisiana and MDL Counsel proposed allocations among all counsel.
Louisiana’s figures apparently did not subtract anything for Special Master fees.)
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negotiated at the outset of a lawsuit, but heyreone would have predicted that outside lawyers
would parachute into the case, successfully olbgegiproposed class settlement, become involved
in negotiating the final settlement, and earn aitlement to share in the common fund recovery.
Little can be said other than it would reasonablessume that the class would agree at the outset
that the allocation be based on relative contributions of counsel to the ultimate recovery. Beyond
that broad generalization, the allocation analysis must be doneen@ostrather tharex ante
basis.

“There is very little case law concerning the allocation of attorneys’ fees among co-counsel.”
In re FPI/Agretech Securities Litigatipd05 F.3d 469, 473 (9th Cir. 1997). Relevant criteria
include whether the attorney’s services benefittee fund by helping create, increase, protect or
preserve it, as well whetherethallocation is reflective of the relative work performee.,(
lodestars)ld. See also idat 474 (“we hold that the relativEferts of, and benefits conferred upon
the class by, co-counsel are proper bases for ngfusiapprove a fee allocation proposal”). This
is an equitable determination sswhich the Court necessarily has broad discretion and which
requires no more than a concise explanationat 473. Some of thex antgactors noted isutton
thus appear to remain relevant after all togk@ostanalysis: risk of nonpayment, quality of per-
formance and amount of work (lodestar). All afsb relate to the overarching factor noted above:
the extent to which each group of lawyers contribtietie ultimate successthie case. Thus, the
analysis below will focus on this question of “cobtrion,” with attention paid to additional factors
such as relative risk and lodestars. | note that Plaintiffs’ Counsel implicitly assumed that

“contribution to the outcome” is the most importanguiry, since that was the focus of their briefs.
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3. Allocation analysis
The competing groups of counsel gave widely divergent accounts of their relative
contributions to the overall settlement. Louisid®ounsel and Texas Counsel rely heavily on the
fact that they successfully objected to gr@r proposed cash settlement of $20 million, which
resulted in the ultimate realization of $55 naifliof additional cash relief and about $14 million of
“enhanced” in-kind relief. They argue that MTounsel is entitled tbttle or no credit for fees
based on the additional settlement value Louisiana and Texas allegedly procured for the class.

Their agreement ends there. As for allocating fees between them, Louisiana and Texas
Counsel train their fire on each other. Lsana Counsel claims that they (primarily Ms.
Wheelahan) bore most of the rigkd did most of the work. Theyrgue that Texas Counsel were
opportunistic latecomers, who stood on the sidelinegpijng into the fray in earnest only after the
Second Proposed Settlement was rejected aighar settlement and ultimate payday for counsel
were a virtual certainty. (MDL Counsel also mpoout that about 70% of Texas Counsel's hours
were incurred after a March 4, 2008 status hearing, in which the landscape and risks changed
dramatically.) In contrast, Texas Counsel claims that Louisiana Counsel is writing revisionist
history, and is ignoring the substantial contribn§ they made to the ultimate outcome, which they
made at the behest of Louisiana Counsel, who repeatedly praised their efforts in e-mails.

MDL Counsel, on the other hand, acknowledge the contributions of Louisiana and Texas
Counsel to the ultimate outcome, but argue that they contributed substantially as well to the final
result notwithstanding their unsuccessful promotifthe earlier proposed settlements. They point
out that they began filing #ir initial lawsuits in 1998Krey) and 1999, when the risk was greatest
and outcome least certain. They sought and achieved the MDL reassignment. They conducted

extensive discovery. They catalog various addititasks they performed. As for the failed First
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and Second Proposed Settlements, they say they took a reasonable, albeit unsuccessful, position,
based on the then-current risk analysis, whichunhetl the fact that thed@rt had held in 2002 that
it would not certify a national “target marketingtass due to the potentially catastrophic liability
it would impose on Trans Union and the fact that the Magistrate Judge had supervised the mediation
that resulted in the proposed settlements. It was not until March 4, 2008, after the Court adopted
the Magistrate Judge’s recommendation that #wB8d Proposed Settlement be rejected, that the
landscape changed. Atthat hearing, the Court staé¢d was open to reconsideration of the denial
of a national target marketing class, Mar. 4, 200&{8; and that Trans Union needed to put “a lot
more money on the tableld. Although not noted by MDL Counsé¢he Court had suggested a few
months earlier that class certification law hadleed since 2002, and reconsideration of the denial
of a national class might be warranted. Jan. 15, 2008 Tr. at 7 (“my original opinion on class
certification is going to be influenced by later ckse from this circuit that calls into question my
original conclusion, because | think it was basedwment case law at the time. But things have
changed since then.”) In anyest, MDL Counsel contend that the steep increase in the value of
the settlement resulted primarilpfn these comnmgs by the Court, which had much more influence
on increasing the settlement value of the case than the efforts of Louisiana and Texas Counsel, and
the ultimate outcome resulted primarily from the foundation MDL Counsel had laid by prosecuting
the case up to that point.

| think the truth lies somewhere between thes®tions. | agree with Louisiana and Texas
Counsel that they are entitled to credit fomnge“right” about the First and Second Proposed
Settlements and judging that this case had mwestgrvalue than MDL Counsel had thought. They
reached that correct conclusion before the Court changed the landscape in early 2008 with comments

about potentially reconsidering class certification. Indeed, internal e-mails submitted by Texas
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Counsel indicate that Texas Counsel had rea@eghthe evolution in class action law and were
urging the filing of a reconsiddran motion. However, | disagreedtitheir correct analysis vested
them with an entitlement to 100% credit fbe additional $69 millior($55 million cash and $14
million enhanced in-kind relief) in settlement valilnat was realized. MDL Counsel are right that
they laid the foundation and created much of that value.

The argument of Louisiana and Texas Coupsales too much and would, in my judgment,
result in a windfall to them. Their premise iattkhe first two proposed settlements did not reflect
the true value of the case for the class. But Weheated” that extra value? It was principally the
efforts of MDL Counsel, enhanced somewhtdidy the Court’s comments in early 2008, and also
by the certification of a target marketing claskauisiana. The argument of Louisiana and Texas
Counsel tacitly acknoledges that the value was already there when they made their objections.
Under their logic, MDL Counsel should be deemelawe forfeited any right to share in the value
MDL Counsel created because they miscalculated the value or did not anticipate the Court’s later
comments about reconsidering a nationwide clads. not believe such a forfeiture would be fair
or reasonable. Louisiana and Texas Counsehaeg correctly adduced and helped unlock the true
enhanced value in this case, but they did notysoteate it. MDL Counsel remain entitled to share
in the value of the case above and beyond thealti§§20 million in cash and $20 million of in-kind
value embodied in the rejected settlement.

That brings us, again, to the hard part, theaatalculation of an kcation. As with the
determination of the total fee awd, this cannot possibly be donghnscientific precision. Rather,
itis based on broad estimates. In light offtinegoing discussion, | assign the relative contributions

of counsel to the settlement as follows.
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Regarding the cash value of the settlem®rib million, MDL Counsel are entitled to full
credit for having created the first $20 million ofw&through their efforts leading up to the prior
proposed settlements. Under the analysis aboweulkd also be fair to give them credit for 50%
of the additional $55 million in cash settlement value ultimately realized. Louisiana and Texas
Counsel therefore get credit for the remaint@y6 of the additional $55 million in cash value
realized through their objections and subsequéfurts. Thus, MDL Counsel get credit for
“creating” 63.33% of the total cash settlement vatue.

That leaves 36.67% of cash value creat@tljoby Louisiana and Texas Counsel, to be
divided between them. | recommend a 60/40 spkpectively, resulting in an assignment of 22%
“credit” to Louisiana Counsel and 14.67% to Texas Counsel. | am persuaded by the arguments of
Texas Counsel, supported by time records and contemporaneous e-mails, that they came into the
case at the behest of Louisidbaunsel, in part because of érdditional firepower and credibility
they would bring to her status as lonely objector; that Ms. Wheelahan was responsible in part for
their relatively passive role before the rejentof the Second Proposed Settlement; and that they
contributed substantially to the final result, including by conducting essential legal analysis and
fronting the expenses of hiring helpful expert witnesses.

Louisiana Counsel exaggerate their contributedative to that of Texas Counsel. The ratio
Louisiana proposes, of about 5.5 to 1, is excesgivatio of 3 to 2 (a 60/40 split) more accurately
and fairly reflects their relative contributionscluding the fact that Louisiana Counsel were
involved longer, bore greater risk, secured a class certificatidndrews and fought for a time

from the difficult and lonely position of beingsalitary objector. Ms. Wheelahan gets credit for

3 This is calculated as follows: 100% credit times $20 million in value, plus 50%

credit times $55 million in value, yields $47.5 million in created cash value. That is 63.33% of
the $75 million cash recovery.

39



correctly determining that the initial settlements were inadequate and for bringing Texas Counsel
into the case. Notwithstanding her unorthodoysyand her alienation of her co-counsel and,
sometimes, the Court and the Magistrate Judgsjitif@e and undeniable fact remains that she was
instrumental in increasing the class cash regoye $55 million. Results count, and she delivered.
Thus, allocating a somewhat larger share to LansiCounsel than to Texas Counsel is appropriate
under the circumstances.

Next, | conclude that the same percentabeslsl apply to assigning “credit” for the in-kind
portion of the settlement. Texas Counsel suggest that their “credit” (and, implicitly, that of
Louisiana Counsel) should be based on the vaflabout $14 million in “enhanced” in-kind relief
added to the final settlement. One could try towtedifferent percentages to apply to the in-kind
portion of the recovery, but baclude that the foregoing percentages (63.33%, 22%, 14.67%), being
themselves rough approximations, are close enoughetoelative contributions to the in-kind
portion of the award. There is no reason to darafe the analysis further by estimating different
percentages for that portion. Thus, thosetlaeepercentages | recommend for assigning “credit”
for relative contributions to the total settlement ealrhe allocation figures set forth in the table
on page 33 above represent a simple application of these percentages to the $12,374,362 recom-
mended fee award remaining after deducting fees of Liaison Counsel and Special Master.

As with the determination of étotal fee award, a cross-ch@tkhe lodestars against these
figures is useful to determine whethenyaassumptions in the analysis might warrant
reconsideration. Earlier, | concluded that adigplying reductions for appropriate hourly rates and
elimination of excessive or duplicative time, béestars would be roughly as follows (and perhaps
lower): MDL, $8.6 to $9.7 million; Louisina, $1.88 to $2.35 million; Texas $990,000 to $1.12

million. The allocation suggested above is reas@ahkn compared to these estimated lodestars.
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MDL Counsel would receive a slight discount treir adjusted lodestar. The lack of an
enhancement fairly accounts for the misjudgmesy thade regarding the proposed settlement. In
contrast, my recommended allocation would giaeh of Louisiana and Texas Counsel moderate
multipliers on their approximate adjusted lodestaklthough they had $s risk than MDL Counsel
(especially Texas Counsel), they “bet right” on the earlier proposed settlements, so some
enhancement over lodestar is appropriate under the circumstances.

MDL Counsel have asked me to recommend that the Court enter separate judgments with
respect to the fees allocatedetach of the counsel groups becathsy expect Ms. Wheelahan to
appeal any award lower than her request. | sithipe with the motivation for their request. They
want to get paid. But | do not see how sefgajadgment orders would give MDL Counsel the
realistic option of avoiding participation in appeeal and getting paid their fees. Unless Louisiana
Counsel were to limit the appeal to seekingtf@mselves fees in excess of the $12.98 million |
have recommended, any appeal will almost certainly implicate the allocation issues and drag MDL
Counsel in. Also, this request may ultimatilych upon Rule 62 matters such as appeal bonds or
stays pending appeal, and as such, | decline to make any recommendation regarding the form of
judgment(s) unless asked to do so by the Court.

lll.  INVESTIGATION OF TH E WHEELAHAN NOVEMBER 19
E-MAILS AND OTHER ETHICAL ISSUES

A. Summary of the Issue and Recommendation

Attached to the Court’s April 6 Order was@py of a series of e-mails sent on November
19, 2008 by Louisiana Counsel Ms. Wheelahan t@$&ounsel Mr. Toups. Texas Counsel had
given the e-mails to the Magistrate Judge duringxapartemediation session on November 20,

2008. Because of the ethical issues raised in the e-mails and their potential implications for the

41



certified settlement class, the Magistrate Judge suiesely gave a copy ofé¢he-mails to the Court.
The Court characterized the e-mails as “reprehensiBleril 6 Op. at 8. Agart of its assignment
to me, the Court directed me to “investigat[e] atlyical issues raised hyuisiana counsel’s . . .
communications.” June 11 Order (Doc. 535) at 2.

When | first read the e-mails my initiadéaction is that Ms. Wheelahan’s conduct was
sanctionable. However, | came to view this eloae question. While | agree that the e-mails were
“reprehensible,” as | understand it, my assignmemti$o evaluate the e-mails on a tactical, logical
or civility level, but rather to investigate and recommend whether any Cour Bugghical or
fiduciary duties were broken such that a sandfwuld be imposed on Ms. Wheelahan. In carrying
out this task, my principal concerns were whether there was ever any real danger to the rights that
had been secured for the settlement class, any serious violation of applicable rules of professional
conduct, or any serious affront to the integribdadministration of the judicial process. As |
explain below, based on my review of the doeuis produced to me by counsel, my examinations
of Ms. Wheelahan and Mr. Toups, my inquiriestbfer counsel for plaintiffs and Trans Union, and
my analysis of the context which the remarkable e-mails were sent, while | do not condone her
conduct in any respect, | do not recommend thattburt sanction Ms. Wheelahan in connection
with the sending of the e-mails or conduct relating to the subject matter of the e-mails.

B. Ms. Wheelahan's Procedural Objections

Ms. Wheelahan raises several procedurakaligns to the ethics inquiry. First, Ms.
Wheelahan questions the propriety of Texas Counsel giving a copy of the November 19 e-mails to
the Magistrate Judge. She claims that doingalated Local Rul®3.5, which provides generally
for the confidentiality of statements made in “AQfRoceedings. | disagree, but, more importantly,

the Court has already implicitiejected this argumentSeeMay 1, 2009 Order at 2 (Doc. 613)
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(denying Motion of Louisiana Counsel to Strike from the Record Confidential Materials based on
LR 83.5). The shroud that generally covers settiet communications does not and cannot envelop
potential ethical violations or other misconduct thal have occurred in such proceedings. Having
received the November 19 e-mails on Novembeit2@3s proper for Texas Counsel to give a copy
promptly to the Magistrate Judge. Although, as discussed below, Texas Counsel were perplexed
as to what Ms. Wheelahan was tap they rightly concluded that, read literally, the e-mails did
appear to raise a potential violation of ethical duties owed by an attorney to the same certified
settlement class they represented. In thetuoistance, it was appropriate to disclose that
communication to the tribunal with jurisdiction owbe settlement and duties to the class. | also
disagree with Ms. Wheelahan's assertion thas§e&ounsel’s motivation for disclosing the e-mails
was entirely tactical. Texas Counagre motivated, at leastin part, by ethical rather than parochial
concerng?

Second, Ms. Wheelahan asserts that the investigation of her alleged ethical transgressions
was required to be conducted in confidence putdodocal Rule 83.25(e). She misreads the Rule.
The confidentiality provision in that Rule pairns to “[p]Jroceedings before the Executive
Committee.” Such proceedings concern whetldéscipline” should be imposed on a lawyer
practicing in this district.

The term “discipline” shall include disbraent, suspension from practice before this

Court, reprimand or censure, and sudteotlisciplinary action as the circumstances
may warrant, including, but not limited to, restitution of funds, satisfactory

40 Contrary to Mr. Toups’s testimony (Toups Tr. 77-78), however, | doubt they were
motivated entirely by duty: | think it likely that they also believed that giving the e-mails to the
Magistrate Judge might produce a collateral benefit to them in the negotiation process or
litigation over fees thereafter. Further, it would have been a better practice for Texas Counsel to
have informed Ms. Wheelahan that they had given the Magistrate Judge a copy of the e-mails,
although Mr. Toups testified that they believed that the Magistrate Judge had discussed the
e-mails separately with her and they therefore thought there was no need to notify her.
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completion of educational programs, compliance with treatment programs, and

community service.The term discipline is not intended to include sanctions or

contempt.

Local Rule 83.25(a)(3) (emphasis added). Léuak 83.25(c) and the Committee Comment also
make clear that the rules are not intended to usurp the authority of a judge over conduct in
proceedings before him or her. While the Cawtld have chosen to refer this matter to the
Executive Committee to investigate whether “dyfioe” is appropriate, it was not required to do

so. It plainly had not been stripped by Local Raflés inherent authority to investigate whether

to “sanction” a lawyer for a possible ethidehnsgression, occurring under the auspices of a
mediation conducted by a Magistrate Judge, whichitmplications for a settlement class that the
Court had certified and to which it owed fiduciasigligations. The e-mails also had potential
implications for the fee award and allocation questions at issue before the Court, since a full or
partial fee forfeiture might haveeen an available sanctiomt. Wheelahan had actually engaged

in a “clear and serious violation of duty to a clienRestatement (Third) of the Law Governing
Lawyers 8§37 (2000).

Finally, Ms. Wheelahan objects that the Court publicly aired the e-mails and criticized her
without prior notice and an opportunity to exiol her position regarding the e-mails and other
matters cited by the Court. However, the Court imposed no sanction, vacated the April 6 Order
containing the criticism, and appointed a Speciastéato investigate the ethical issues. Ample
notice and process have been afforded Ms. Wheelahan. Throughout my assignment, | have allowed
Ms. Wheelahan to present whatever evidemmkaguments she wanted in connection with my
investigation and report, and she was represdmtembunsel for at least part of the proceedings

before me.

C. Description of the Relevant E-Mails

44



The following facts are drawn from the November 19 e-mails and Ms. Wheelahan’s
testimony. The relevant e-mail string contains four e-mails, weggatimby Ms. Wheelahan and
sent to Mr. Toups without any intervening resganShe acted alone. &had no input from any
other counsel. She thumbed the first three oBlakBerry while having a solitary late dinner the
night of November 19, 2008. This followedoad and frustrating mealion session conducted by
the Magistrate Judge, during which he tried to facilitate an agreement regarding the amount and
allocation of fees among the various group$Eintiffs’ Counsel. The settlement talks were
stalling, and Ms. Wheelahan was particularlyaighat Texas Counsel’s position was higher than
a lodestar she considered already inflated, wstike was being asked to take less than what she
considered to be her lodestar and her contribution to the success of the lawsuits.

Although the printed document states that the first three e-mails were sent during the wee
hours of November 20, it appears there was a problem with the clock on her BlackBerry. | find
credible Ms. Wheelahan’s testimony that she dyiee first three messages during her late dinner,
probably between 9 and 10 p.m. She then appariemvarded the three e-mails to her America
Online e-mail address, and sent a fourth e-maithoefore midnight to Mr. Toups from her laptop
in her Chicago hotel. Mr. Toups did not see the e-mails until the next morning.

The first two e-mails, which are fairly innggus, state Ms. Wheelahan’s displeasure with
the then-current state of the feegotiations. She wanted to persuade Texas Counsel to reduce their
requested share of the fee pighich she felt was not only inflated, but unfair relative to her
contribution to the class settlement outcome. Shiekdat least three glasses of wine at dinner while
sending the e-mails, and it is apparent that her &tistrwith the day’s events increased. The third

e-mail upped the temperature from the first two. It said:
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But here’s what can happen. The 7th \&d find that class @ims for statutory.

Damagesdic] were abandoned after cert deshiin 2002 when MDL coinssic]

didn’t move to certify them, and cert thfe punitives was denied in 2005. Leaving

no live class claims. Then I'll amend o suit to add FCRA claims and settle w

TU for less than 75M but plenty. More to me than 4.5.
This e-mail, on the surface and standing alone agidhl in the context of the negotiation, since it
does not make sense that the outcome of the obgeappeal should affect the settlement position
of Texas Counsel in the fee negtbas. By itself this e-mail does niise ethical red flags, since
it does not overtly threaten to undermine the dasitement. The fourth e-mail, on the other hand,
expanded on the third, and gave rise to this investigation (italics added):

And the more I think about thih)e better it's looking to me. The 7th rejects

the settlement, on a motion to dismad there are then no live class claims that can

be certified, because the statute has ruthem. LA asserts additional claims that

relate back to our original filing iB002 for the co-extensive LA class, amel settle

with TU for around 40M. TU saves a pité money, and we get paid in a very

friendly LA court, 25% of 40M. So my té-counsel get 3M, and | get 7M. And TU

saves 35M, and their lawyer looks greaind the MDL counsel who abandoned the

statutory damages claims, and failed to certify the punitives, are left with an lllinois

class of firm offer claims that theymaot prove up, bec they are not and never were

classwide violations—and TU will not settle thefrell me why 4.5M shd look better

to me than that scenario?
The meaning of this e-mail is plain: it purportdhiceaten Texas Counsel. As the Court put it, it
“seem[s] to express an intention to manipuldite court proceedings in connection with the
settlement for the sole purpose of augmenting the fee award.” April 6 Order at 8. Ms. Wheelahan,
who was then working on a motion to dismiss the pending appeal, appears to be threatening to
somehow cause the Seventh Circuit, via her motidistiss, to reject the settlement. Because the
settlement had extended the limitations period for many claims, its rejection would put limitations
issues back in play. Ms. Wheelahan’s Louisiaatestase, in which a “target marketing” class had

been certified, did not present the same limitatgmablems. Thus, her e-mail suggested that the

rejection of the MDL settlement might actually be “better” for her (and Trans Union) than the $4.5
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million fee then on the table in the negotiationsgsishe claimed she could make a deal with Trans
Union in Louisiana that would provide lessoney for nationwide class members and more
attorneys’ fees for her. The e-mail does syecify how a motion to dismiss would cause the
Seventh Circuit to reject the settlement, but other e-mails sent before and after this e-mail (discussed
later) establish that she was contemplating raising the statute of limitations (viz. the objectors) in
a motion to dismiss the appeal, which sheught could prompt the Seventh Circuit doa
spontereject the settlement on jurisdictional grounds.

D. Ms. Wheelahan Did Not Actually Betray or Harm the Settlement Class.

Notwithstanding the clearly threatening tarel content of the November 19 e-mails, Ms.
Wheelahan denies that she intended the e-mails to convey any threat to undermine the settlement.
| discuss the issue of her intent in the neattion. As a threshold matter, regardless of her
testimony about her intent, | sought to determine whether or not Ms. Wheelahan ever actually
engaged in any conduct to undermine the settlenadrdther pursuant to the plan outlined in the
November 19 e-mails or otherwise. If Ms. Wladen had taken any step to implement such a
scheme—e, to plant a limitations or other issue in a motion to dismiss the appeal, designed to
scuttle the approved settlement so that she coutidh deal with Trans Union in Louisiana that
would pay her more and class members less-etisano question she would thereby have earned
a severe sanction and a referral to the Executive Committee for additional “discipline.” The duty
of loyalty to a client is perhaps the most bakity of a lawyer, especially of one appointed counsel
for a certified settlement class. Among the aggtlie ethical rules such conduct would implicate
are Rule 1.1(a) (duty of competent representatidn)e 1.2(a) (duty to abide by client’s decision
whether to accept an offer to settle a matter); R&)-(b) (regarding conflicts of interest between

clients and between lawyer and client, here latiinfg interests among the Louisiana state court

47



class, the national MDL class and Ms. Wheelahan herself); Rule 1.8(b) (regarding conflicts of
interest and prohibited transactions, here thetisgormation regarding the statute of limitations
to the disadvantage of a client); Rule 8.4(a)(4) (conduct involving dishonesty, fraud, deceit or
misrepresentation, here the appearance of actibgloaf of the Settlement Class in the course of
filing a motion planting a time bomb caillated to blow up the settlemeft)However, for several
reasons, | am convinced that Ms. Wheelahamdidactually attempt to overturn the Settlement.
She remained loyal to the Settlement Class. Despite the November 19 e-mails, the Settlement Class
was never in any genuine danger of betrayal.

1. Ms. Wheelahan'’s denial is supported by the record and common sense.

The record and surrounding circumstances corroborate Ms. Wheelahan’s categorical denial
of taking any step intended to harm or betrag/d¢tass. None of the documents produced to me
suggest that she took any step to undermieesdéttlement, including during the time period from
November 20 to April 6, when she had no reasdhitd that the Court or anyone other than Texas
Counsel had seen the e-mails. To the contitaappears that, in fact, she opposed the objectors in
the Court of Appeals and participated to somergxitethe settlement proceedings in that Court with
the goal of ending the appeal and preserving the settlement.

| also conclude that the class was neveliainger because the scenario Ms. Wheelahan spun
out to Mr. Toups made no send¥hat she proposed there could hate been pulled off, and Ms.
Wheelahan is more than smart enough to have understood that.

First, it is unlikely that the Seventh Circuit would “reject the settlement” based on a motion

to dismiss the appeal. Such a motion, if sucogsafould lead to dismissal of the appeal, not

41 | cite to the Rules via the nomenclature of the ABA’s Model Rules of
Professional Conduct. The Rules applicable here to Ms. Wheelahan are part of the Court’s Local
Rule 83.50.%t seq.Thus, the actual cite, for example, to Rule 1.7 is Local Rule 83.51.7
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rejection of the settlement. (Ms. Wheelahan testified that the “motion to dismiss” phrase was
nonsensical and a mistake; that is discussed further below.) Although it is not unheard of for the
Seventh Circuit to opine on issues not presentdtidoparties, particularly jurisdictional issues, it

is almost inconceivable here that it would haaeated a settlement—resolving a nearly decade-old
MDL matter—on limitations grounds that had b&aowingly waived by Trans Union and that were

not pressed by the objectors. Indeed, a fundamental premise of the “threat scenario” in the
November 19 e-mails was incorrect: that the Seventh Circuit might daddspontdhat the

statute of limitations wasjarisdictional impediment to the settlement that could not be waived.
Although to my knowledge the Seventh Circuit hadautuiressed this issue in the context of FCRA,

it has emphatically declared that federal statutes of limitation are generally non-jurisdictional;
private parties may waive them.awyers Title Ins. Corp. v. Dearborn Title Corpl8 F.3d 1157,
1165-67 (7th Cir. 1997) (Posner, J.), the Seventtuitiheld that the one-year statute of limitations

of the Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. 82601, is non-jurisdictional and
waivable. In so ruling, the Court wrote: “wannot find any case that holds a federal statute of
limitations jurisdictional on this ground. With oneceyption to be noted, courts hold federal statutes

of limitations to be jurisdictional only when the ittt States is a defendant—that is, out of regard

for the defendant (and in keeping with the gehexlactance of courts to estop the government to
assert its statutory rights) rather than out of re@rthe courts or for the social interest in burying

old claims.” Id. at 1166. The Seventh Circuit also observed federal statutes of limitations are
“universally regarded as nonjurisdictional,” inding the limitations period of the Truth in Lending

Act, and it declined to follow the “one exceptio®’D.C. Circuit TILA case going against the
“universal” rule. Id. Hence, while RESPA and TILA are not FCRA, the likelihood was virtually

nil that the Seventh Circuit woullia spontessue a decision finding FCRA not subject to the
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“universal” rule?> The FCRA statute of limitations is wable and presented no jurisdictional risk
in the appeal. If the e-mailgere threatening sabotage by raising a limitations question (which Ms.
Wheelahan denies), the threat was empty.

Second, it is speculative and highly doubtful theans Union would have agreed to the
sweetheart deal imagined in thenail or that Ms. Wheelahan could have secured the large fee based
on it. Ms. Wheelahan and Mr. Toups testified, and | have no doubt, that Trans Union was
represented by excellent lawyers. The Settlertteyt negotiated contains a statute of limitations
waiver. They certainly knew what their clientswaaiving, and what the applicable limitations law
is. If the limitations period here were jurisdarial and if Trans Union could have defeated much
of this lawsuit on that ground and secured a mamaréeble resolution in Louisiana, its sophisticated
counsel would have pursued that path betmyeeeing to settle the MDL matter for over $100
million in cash and in-kind benefits. Any notion that Ms. Wheelahan had a silver bullet
unbeknownst to Trans Union was fantasy. And Trans Union in fact worked to settle the appeals
with the objectors rather than take any riskhaf settlement being overturned. It clearly believed
the settlement was in its best interest, better¢b&tmg some sweetheart deal in Louisiana. Finally,
there may have been no sweetheart deal ta&ben Ms. Wheelahan wrote the e-mail she probably
had forgotten that the Court had stateat she had waived a fee recovernpndrewsn connection
with persuading the Court tomand that case to Louisian&een.22 above. But Trans Union
would not have forgotten that arguable waiver, and so the prospect of a better fee recovery in

Andrewswas doubtful.

42 | also asked plaintiffs’ counsel to provide me any authority of which they were
aware holding that the FCRA statute of limibaus is jurisdictional. None was provided.
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Third, notwithstanding what the November 19 e-mails say, it was plainly not in Ms.
Wheelahan's interest—it was not really “better” for her—to seek to undermine the MDL settlement.
Her ultimate share of the $109 million MDL settlemhef upheld on appeal, even the $4.5 million
fee then apparently on the negotiating table gerit turns out, the much lower fee | recommend
above), was more valuable than gambling on derailing the MDL settlement to land a better fee (even
if one had not been disclaimed) from a speculative Louisiana settlement.

Finally, there is no plausible way in whiths. Wheelahan could actually have succeeded
in betraying the class. Any attempt to have dsoevould have been bizarre and subject to an
immediate coordinated attack from at least sofiieer co-counsel, and probably from Trans Union
as well. Texas Counsel had already taken a step in that direction by giving the e-mails to the
Magistrate Judge. The prospect of a lawyerdyatg the class she represented would have ensured
that the betrayal would quickly flame out. Accordingly, | conclude that there was neither actual
harm nor realistic threat of harm to thétleenent class occasioned the sending of the e-mails
or Ms. Wheelahan’s subsequent conduct relating to the threat in the e-mails.

2. Texas Counsel’'s theory that Ms. Whelahan actually tried to undermine
the settlement is implausible and unsupported.

As noted, if Ms. Wheelahan had done anything to try to undermine the settlement, it is
unlikely that other counsel would not have found out about it and immediately taken action to
squelch it. To confirm that she had not donel specifically directed Plaintiffs’ Counsel (after
reminding them of their duties to the Settlemens€knd the Court) to advise me if they “know or
have reason to suspect that the draftinyaorsmission of the Wheelahan November 19-20, 2008
emails caused any harm to the settlement class, or that Ms. Wheelahan ever took any affirmative step

to undermine the approved MDL settlement in ord@uigue a separate settlementin the Louisiana
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lawsuit?” July 30, 2009 Memo from Special Maste€Counsel. | also asked them to produce any
documents relating to this question. No counsel other than Texas Counsel claimed there was any
such evidence. The single fadentified by Texas Counsel its written response was, in my
judgment, irrelevant and non-responsive. (It was Ms. Wheelahan’s recent purported refusal to
dismiss the Louisiana lawsuit that prompted @siomby Trans Union’s coue$(Doc. 641) that was
later withdrawn. (Doc. 647.))

However, Mr. Toups contended during my examination of him that he had recently
concluded that Ms. Wheelahan did, in factttryindermine the settlement in a manner outlined in
the November 19 e-mails. Toups Tr. at 53-57.cldéned she did so in a motion to dismiss the
appeal, which she ultimatelyldd on June 15, 2009, nearlyve@ months after sending the
November e-mails, two monthgeaif this Court rebuked her for sending the e-mails, and four days
after my appointment as Special Master. WKkEn Wheelahan filed the motion, the appeal had
been stalled in mediation for several months under the auspices of the Seventh Circuit’'s mediation
program. Mr. Toups identified ¢hfollowing paragraph from page 2 of Ms. Wheelahan’s motion
to dismiss as a “Trojan Horse” through which he believes she was providing the Seventh Circuit
ammunition to overturn the settlement on jurisdictional grounds:

The conduct that is the subject dif @ the actions in the MDL ceased in

2001 pursuant to an injunction imposed after the Federal Trade Commission’s

successful enforcement action. Other thfaa claims of the certified Louisiana

Andrewsclass that are included in the settent, no state lawlaims have been

asserted based on the conduct that istthgest of the MDL acbins, after the district

court’s dismissal of state law claimsJualy, 2004. Objectors have not appealed that

order.
Motion to Dismiss Appeals (Examination Exhibit 21) at 2 (internal citatiomitted). | am

unpersuaded that this paragraph was writtenitiate the demise of the settlement, or could have

done so. While a reader of the statement midét that newer state law claims might be untimely
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(if one knew the applicable state limitations period), | believe the point of the paragraph, like other
statements in the brief, is to make thedattind equitable point that the settlemegboisdfor the

class and for the objectors. Later in the motion,\Miseelahan refers to the fact that the settlement
does not release individual claims and extends the limitations period to bring such Seend.

at 4. Part of her argument fosdiissal was that the appeals wer@ot since the objectors’ rights

to bring individual claims wodlnot be improved by overturning the settlement; they could only be
harmed by overturning the settlement. The limitations waiver in the settlement was germane to that
argument. And, as noted eatrlier, the law is qulgar that the FCRA statute of limitations is non-
jurisdictional. Thus, although one could question the legal strategy of filing the motion to dismiss
during the midst of a mediation, Itéet no whiff of foul play in this filing. Indeed, the possibility

that Ms. Wheelahan would try to undermine thdesment in June 2009, after the Court had publicly
aired the November 19 e-mails and appointed a Spdaistier to investigate the matter, is remote.

Ms. Wheelahan may sometimes march to the beagrodwn drummer, but she is not suicidal, as
Mr. Toups’s argument implies.

Although | found Mr. Toups’s theory improbable and born, at least in part, from deep
mistrust of Ms. Wheelahan arising from the deterioration of their working relationship, | found his
belief in it sincere and | took it seriously, particularly because he has much greater familiarity than
| with the case and with Ms. Whedlan. Thus, in addition to ggtening Mr. Toups on the subject,
| questioned his co-counsel Mr. Fein, Trans Union counsel Mr. O’Neil, and MDL Counsel Mr.
Borderud. | also requested on short notioel aeceived promptly from counsel documents
(principally e-mails) concerning Ms. Wheelahanlis§) of the motion to dismiss and its impact, if
any, on the settlement of the appeals. Tduwtenal testimony and documents do not support Mr.

Toups’s conclusion, and do not suggest to meMisaiVheelahan tried to undermine the settlement.
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Mr. Toups says that Mr. Fein had reported to him a conversation he had with Trans Union
counsel, Mr. O’'Neil, about whether Ms. Wheelahan’s motion to dismiss was detrimental to the
settlement. Both Mr. Fein and Mr. O’Neil confirmed that they spoke in August 2@tl@@the
settlement of the appeal had concluded. MN&J called Mr. Fein, probably in connection with
the motion he was then preparing concerning Whkeelahan having not agreed to dismiss the
Louisiana lawsuit on terms satisfactory to Tralmson. Mr. Fein recalls Mr. O’Neil stating that
something in the motion to dismiss “might be gebtowards getting the 7th Circuit to take a closer
look at the case and maybe dismiss the whole settlement,” and that was one reason they settled so
quickly with the objectors. Toups Tr. at 14Bccording to Mr. Fein’s account, “[tlhey [Trans
Union] were concerned that that was Dawn’s secret purpose and it was &disit.144. Up until
the call, Mr. Fein had not suspected anythingmafia about the motion to dismiss. “When | read
her motion . . . | took it for what it was, thetie was trying to get rid of the objectorsd’ at 143.

Mr. O’Neil does not know whether Ms. Wheelahaed any specific intent to derail the
settlement. He believed that her filing of the motio dismiss was a mistake, since it created the
possibility that the Seventh Circuit might sebréefing schedule and address the merits of the
appeal, and he and plaintiffs’ counsel wanteavoid any risk of the settlement being overturned.

He thought the filing placed the settlement at risk because it recited facts concerning the merits of
the settlement, creating the podgip that the SeventiCircuit might be tempted to address the
merits and perhaps render an unfavorable rulingavbad any such risk, even a small one, he, MDL
Counsel and Texas Counsel worked togethentdifie quickly a settlement with the objectors that
mooted the appeals. (Ms. Wheelahan did not paatee in the final phase of the settlement process,
although she had participated in earlier phas&ier the settlement was finalized, Mr. O’'Neil was

looking anew at the November 19 e-mails and suspéhtat perhaps the motion to dismiss, because
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it discussed matters other than the standing issue raised in the motion, might have had a hidden
agenda. Sept. 11, 2009 Tr. at 11-18.

Messrs. O’Neil and Borderud'’s recollectionstioéir conversation were sketchy, and shed
no additional light. They agreed, however, thaytshared a concern to avoid the unpredictability
inherent in a review by the Seventh Circuit of therits of the appeal. 9/11/09 Tr. at 14. None of
MDL Counsel stated that they believed Ms. Wheelahan had a specific intent to undermine the
settlement. Rather, they believe that she gtkthe Louisiana case as a backup if the settlement
should fall apart, but would not go so far as torolthat she tried to make that happen through the
motion to dismiss or otherwise. 9/11/09 Tr. at 23-25.

For her part, Ms. Wheelahan explained her strategy in an e-mail to her fellow Louisiana
Counsel the day she filed the motion to dismissjmanther e-mails: she filed the motion to dismiss
because the mediation process had languishduhfba year. She believed Trans Union had no
interest in accelerating the process because delay deferred implementation of the settlement. She
concluded that filing the motion to dismiss magase because (i) it might succeed, (ii) it carried
no risk to the merits of the appeal, and (iig #tanding issue might pressure the objectors to come
to the table with a more reasonable demand. Document HHKC Trans Union 000296-297 (6/15/09
e-mail from Ms. Wheelahan to other Louisiana Counsel explaining her reasons for filing).

In the final analysis, | view the disagreemh among counsel over the filing of the motion
to dismiss as one of strategy, not ethical propri€ne could argue that the collective judgment of
Trans Union, MDL Counsel and Texas counsel— thatmotion to dismiss should not have been
filed—was more sound (certainly it was more amative) than Ms. Wheelahan's, which was, as
is her wont, to go it alone and file the motion. But | was not appointed to second-guess strategy.

What is important is that the disagreement eeelegitimate one over strategy, and the evidence
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does not support the notion that Ms. Wheelahan had a hidden agenda to lose the appeal and kill the
settlement? Counsel’s relationship with Ms. WheelaHaspecially that of Texas Counsel) has so
deteriorated that little trust remains and her motaresusually viewed witBuspicion and in the
worst light. That lack of trust appears to hée® some counsel to spect an unethical motive
behind the filing of the motion to dismiss. However, finding no significant evidence to support the
suspicion, | respectfully disagree with Mr. Toupgl'sory and conclude that Ms. Wheelahan did not
file the motion to dismiss the appeal as a subterfuge to undermine the settlement.

E. Ms. Wheelahan’s Intent

Having concluded that Ms. Wheelahan took steps to harm the class, | turn to Ms.
Wheelahan's intent. | find credible her testimy that, notwithstanding what the November e-mails
say, she never actually intended to betray the class or undermine the approved settlement in the
Seventh Circuit. Her success in defeating tiha proposed settlements and helping to achieve the
much greater final settlement was a significanfgssional achievement she had every right to be
proud of. “The supposition was never that | wbdb anything to overturn the settlement that is
frankly the pinnacle of my career. | am vergpyd of that settlement.” Wheelahan Tr. 48-49. | am
persuaded that Ms. Wheelahan never harbored any genuine intent to detonate the pinnacle she
believed she had just climbed, and, as discussed above, did not try to do so.

But that does not end the analysis. While | have concluded that Ms. Wheelahan never

intended or attempted to betray the settlemesscline most natural reading of the November 19

43 Ironically, whatever one thinks of Ms. Wheelahan’s strategy, it led to a result that

all counsel wanted: a settlement with the objectors and the dismissal of the appeal. While
certain counsel may be unhappy with the particular terms of the settlement (which are subject to
a confidentiality provision and will not be discussed herein), it appears from the e-mails
produced to me that Ms. Wheelahan’s motion did catalyze the remaining parties to come to
terms quickly and end the appeal.
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e-mails is that she neverthelabseatenedto do so. This raises the question of whether it is
sanctionable for a lawyer during a negotiation tedlten to commit an illegal or unethical act as
bargaining leverage.

1. The e-mails were intended as threats.

Ms. Wheelahan denies the premise of this tioles She testified that her e-mails were not
intended as a threat or bluff. Rather, she cldithat she was merely trying to communicate to Mr.
Toups, albeit carelessly due to the late hour andrger, “the problems in his case.” Wheelahan
Tr. 79. She also testified that the phrase irethsils, “motion to dismiss,” was simply a careless
mistake, and what she really meant to do was expi& course of events that could ensue from a
successful appeal by the objectors, not fromtangtshe would insert in a motion to dismiss.

For several reasons, | find that portion of her testimony strained and not credible. The e-
mails read as a threat. | see no innocent construction. And Ms. Wheelahan’s testimony was not
entirely consistent on this point. While objectinghe term “threat,” she first denied and then
acknowledged that there were elements of attesrifren-twisting” in the e-mails. Wheelahan Tr.
57-59, 72. | questioned her at length about her ingek, while she did not articulate it clearly, her
explanation as to what she was trying to sayitoToups, and why it supposedly was not a threat
to blow up the settlement, appears to be: @ whnted to keep a “food fight” among Plaintiffs’
Counsel out of the record because somethimjisaa public fight mght be seized upon by the
objectors to overturn the settlement; (ii) if dedtlement were overturned on appeal, Texas counsel
would lose the limitations protection of the settlatgheir suit was fileth 2006), but the certified
Louisiana lawsuit would have no limitations problem; and (iii) therefore, Texas Counsel should
lower their fee demand because they have more to lose by not settling and risking the public food

fight that could give ammunition to the objectors. Thus, she described the e-mails as merely a

57



poorly worded and clumsy attempt to point out to Texas Counsel the problems and risks in their
negotiating position. Wheelahan Tr. 67-71.

This explanation is weak, because it does not square with the threatening language or tone
of the e-mails (e.qg., “the better it looks”), and it does not make sense that a “public fight” over fees
should have influenced Texas Counsel’s thinkingua what fee to negotiate. Any public briefing
about fees would be outside the appellate record and irrelevant to the issue on appeal: the Court’s
decision, well beforergy public fee fight occurred, to approve the settlement. Because the fee
decision was independent of the issues on aptiesak would be no reason for Texas counsel to
base their negotiation position on the fate of the appealontrast, the most natural reading of the
e-mails—as a threat to sabotage the settlemeneiagpeal if Texas counsel did not lower its fee
demand— does logically link the fate of the appedlexas’s negotiating position. In this reading,
the “threat” makes some internal logical sensealise an intentional destruction of the settlement
would result in a vacatur of any fee award.

| also reject Ms. Wheelahan’s position tha iihrase “motion to dismiss” in the November
19 e-mail was a mistake. IfaiNovember 19 e-mails were an aberration, a poorly drafted and not
entirely coherent product of anger and exhausgtierhaps Ms. Wheelahan’s “mistake” explanation
might have some plausibility. But the concept expressed in the e-mail had been germinating for
some time before November 19 and similar threadse conveyed or hinted at before and after
November 19, during normal business hours and under less exhausting circumstances.

On October 23, 2008, nearly a month before the November 19-20 mediation, Ms. Wheelahan
and Mr. Caddell got into an argument via e-mail over a $250,000 refund check from Hilsoft, the
third-party involved in providing class notickir. Caddell had asked Hilsoft to send the money to

his firm’s client funds account and Ms. Wheelahan thought the money should be sent to the Escrow
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Agent for the settlement. The exchange begaengonal and, frankly, juvenile, and included some
sniping over attorneys’ fees and some threats. Ms. Wheelahan dismissed the exchange as “two
angry lawyers throwing threats at one another,” Wheelahan Tr. 93, and said they “were sent back
and forth between us in anger with the intention of annoying one anottleat’99. Mr. Caddell
bragged that his firm had recovered a lot in the#ng the past year, while needling Ms. Wheelahan
for not having done so. Having tweaked her findhgihe said that “we are considering suggesting
to Mason and Gettleman that we waittil the settlemenis completeife., all claims finalized]
before deciding attorney’s fee®” Examination Exhibit 5 (smilgface “emoticon” in original).
Ms. Wheelahan took the bait, suggested that §@&a@unsel had ulterior motives for delaying an
attorneys’ fee award, and then followed up with an e-mail in the early afternoon:
And by the way, if the Settlement Agreem is not adhered to, we won’t be

asking the Louisiana court to dismiss the certified Louisiana class—or perhaps the

Louisiana court will decide that the settlement does not release the Louisiana claims,

or should not—and then | do not believe éhwill be any attorney’s fees coming from

it, now or ever. It would be a simple thing for me to tell [Trans Union counsel]

Brian [Brooks] exactly how his client is in a better position than they know, if the

Settlement were overturned. And the judgtrof a district court without subject

matter jurisdiction is worth exactly nothing.
Examinations Exhibit 5 (italics added). This e-mail alludes to the “jurisdiction” issue noted above
and threatens to “tell Brian” how Trans Union abhk put in a better position if the settlement were
overturned. The references in this e-mail alejab, and | do not believe any counsel at the time

fully understood what she was implying or took it seriously. None responded to the substance of

this last e-maif! This e-mail too was an empty threat, and an unclear one as well. However, its

“ Ms. Wheelahan did not realize at the time that defense counsel (although not Mr.

Brooks) had been copied on and were privy to the e-mail string. However, | do not believe that
this oversight caused any harm because, as discussed earlier, there was no genuine jurisdiction
issue.
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significance is that the concept later expressed oleegly in the November 19 e-mails was in Ms.
Wheelahan’s mind several weeks earlier and foreshadowed in these e-mails.

And the concept remainedphay after the November 19-20 mediation. On November 26,
2008 at 10:34 a.m., she sent an e-mail to John Zarian, onegroétheunsel aligned with the MDL
Counsel group. Following the failure of the feedmagion, he was acting as a go-between to Toups
and Texas Counsel, since they no longer wantedrtonunicate directly with Ms. Wheelahan. She
e-mailed him to offer ammunition for those dissions. Her first paragraph of the November 26
e-mail said:

Hi, John. Thanks, again, for all your et If it helps you at all to get Tx

to come down some—because I'm still se€ing why they’re entitled to a multiplier

over their lodestar, when everyone eldaking a cut, and when they only submitted

one pleading in the entire case—I've attadhedDrder lifting the stay in our certified

state law case. We remain willing to seek fees themel.if the MDL settlement falls

apart, bec the statute has run on the claiargor another reason, our state law case

is ready to go forward, in a very favorable court, as | explained to you.
Examination Exhibit 10 (italics added). Again, she linked the limitations issue to the MDL
settlement “falling apart,” followed by pursuing theuisiana state case “in a very favorable court.”
Similarly, in a December 1, 2008, 6:24 p.m. e-mdildoLouisiana co-counsel, Mr. Lane, she wrote
about the status of Mr. Zarian’s efforts to negotiate with Mr. Toups. In relevant part, she wrote:

| told John [Zarian] that, since I'd beaveling, | thought Friday was my own

deadline for filing motions to dismiss the appeals in the 7thTCiese are the same

motions that would raise the issue that ftatute of limitations has run on all claims

except ours and John Zarian’s. Mitch midpet particularly concerned about this

bec he lost something in the LA 4th Cir on just this issue . . . .
Examination Exhibit 11 (italics added). Finally, in a December 5, 2008 e-mail, at 10:21 a.m., Ms.

Wheelahan wrote directly to Mr. Toups about épparent collapse of the fee negotiations. The

third and fourth paragraphs said:
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And | also think there is a seriousatite the 7th Cir. might find a statute

problem with all the cases and class statutory damages claims filed after September,

2004, when those were arguably abandoned by the MDL counsel after the Sept 2002

ruling. | think the tolling provision in the settlement might be the only thing keeping

those claims alive, but the court hadjasdiction to enter a judgment approving

the settlement if the statute had run areldlaims were moot before it did. LA's

certified unjust enrichment claims, and Jaarian's CA state claims, might be all

that's left. Which is not what | stayed in Chicago to see happen.

John said you've worked hard to bring your group along. We're just about
ready to take another road, but hope yournake some progress with them today.

Let me know if | can help.

Examination Exhibit 13.

These e-mails establish that the Novembeg-b®ails were not a mere aberration fueled by
anger, wine and exhaustion. Neither was the use of the phrase “motion to dismiss” an accident,
since she had been drafting such a motion hodght it might mention the limitations issue. As
a general matter, Ms. Wheelahan considered theieditibuisiana lawsuit to be an ace in the hole.

It was a fallback for her if the MDL settlemestiould fall apart (through legitimate process and
without her assistance). She also considered it a possible avenue to obtain a separate fee award
through a legitimate process involvipgor approval of the MDL couff. And, as evidenced by the

series of e-mails listed above, she tried to us@éndency of the Louisiana lawsuit as leverage to

try to persuade TexasoGnsel to lower their fee demand, with the threat that a motion to dismiss

might cause several dominoes to fall, the last being a rejection of the settlement on

limitations/jurisdictional grounds by the Seventh Citcis. Wheelahan’s current characterization

4 Ms. Wheelahan sent several e-mails to her colleagues, and also suggested to the
Magistrate Judge during settlement talks, that perhaps the parties and the Court would agree to
entry of a lower fee judgment in the MDL Aati and permit her to seek additional fees in
Louisiana in theAndrewsAction, so long as the total fees awarded did not exceed the $18.75
million cap in the settlement. The Magistrate Judge immediately rejected the concept and no
other counsel showed any support for it. This concept, while it had no genuine chance at being
approved, presents no ethical issue.
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of the e-mails as not conveying a threat to undermine the settlement is, under all of the
circumstances, unconvincing.
2. Ms. Wheelahan acted alone in making the threat.

It should be noted that none of plaintiffs’ otlseunsel were party to or, in most cases privy

to, the threats. Specifically, Mr. Zarian and Mr. Toups agreéMhatarian did not convey to Mr.
Toups any of the “ammunition” Ms. Wheelahan haditteefeed him. Mr. Zarian was neither aware
of the November 19 e-mails nor of any intent by Ms. Wheelahan e¢atéw to undermine the
settlement to gain a negotiating advantage. He largely ignored her suggestions, sometimes because
he didn’t understand them and sometimes because he thought them meritless, and his settlement
communications with Mr. Toups were focused on numbers. | do not believe he or other MDL
Counsel were privy to or supported the conagfpthreatening to undermine the settlement.
Likewise, Ms. Wheelahan’s Louisiana co-counsel, Mme and others &ts firm, were unaware
of the November 19 e-mails. While they wprery to some communications with Ms. Wheelahan
regarding a possible motion to dismiss the apelaé limitations issue and the negotiations with
Texas counsel, | do not believe that they waesare of or supportive of any clear threat by Ms.
Wheelahan to scuttle the settlement.

3. The threats do not warrant a sanction.

Having rejected Ms. Wheelahan’s argument that the e-mails were not intended as a threat
to undermine the settlement, I turn, finally, to whether the threats in the November 19 e-mails are
sanctionable. My conclusion that they arestaiuld not be viewed as condoning Ms. Wheelahan’s
conduct. | have never seen anything quite likeabmails. The notion that a lawyer would even
threaten to betray a client, let alone a clagadised “reprehensible,” and strays far beyond conduct

becoming of an attorney. However unseemlydbeduct, | conclude that it did not violate any
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specific rule of professional conduar fiduciary duty. It was @respectful of Texas Counsel, but
not directly contemptuous of the CotfrtAccordingly, | recommend no sanction.

The applicable Rules of Professional Conduct densively with a lawyer’s duties to her
client and her conduct before a tribunal, but thay little about her conduct with other counsel in
the context of a negotiation. There is little quastihat the Rules and legal culture tolerate and
expect less decorum when lawyers bargain in pittein when they battle in public. In the hurly-
burly of negotiation, depending on the style of the lawyer, it is not uncommon to encounter
posturing, brinkmanship, bluster, puffing, bluffing, braggadocio, and some sharp elbows. Styles
differ. Some lawyers are quiet persuaders ahdrstare yellers. All lawyers in negotiations make
what might be called “threats,” the extent that it is common to point out to the other side the
consequences of not agreeing. Many sucte&ts” cross no ethical boundary, such as a promise
to take legal action (“settle for our demand or we’ll sue”) or assert a legal or factual position in a
case (“settle or we’ll depose your client and seek summary judgment”). Certain other threats are
clearly sanctionable, such as a threaetkscriminal prosecution or disciplinary acticeéRule
1.2(e)) or a threat that would itéebnstitute criminal extortionSee State v. Hynds$p. 2008-371,
2009 WL 2382550 (N.HAug. 5, 2009) (affirming conviction of lawyer under New Hampshire
extortion statute for obtaining $500 settlement fedane owner by threaterg a suit he had no right
to bring becausenter alia, he had no client); 720 ILCS 5/12-6 (lllinois crime of “intimidation,”
defined as includinginter alia, threats without lawful authorityo inflict physical injury or to

defame)Ethical Guidelines for Settlement Negotiatiofiserican Bar Association (August 2002),

46 | note that in certain other e-mails produced to me by counsel, Ms. Wheelahan

sometimes used sharp and disrespectful language to certain describe rulings or statements by this
Court or the Magistrate Judge with which she disagreed. Some of the statements were
intemperate, but | do not believe they violated Local Rule 83.58.2(a).
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Section 4.3.2 (available at http://www.abanet.orgAitign/ethics/settlementnegotiations.pdf) (last
visited Sept. 24, 2009) (listing as unethical thgetitat would be extortion or defamatoryjit see

In re Finkelstein 901 F.2d 1560 (11th Cir. 1990) (reversinggnsion of civil rights lawyer for
writing a letter threatening his opponent in a race discrimination case with a product boycott and
embarrassing publicity campaign if a settlement were not readbheddd States v. Pendergraft,

297 F.3d 1198, 1205 (11th Cir. 2002) (threats todilawsuit based on a false affidavit do not
violate the Hobbs Act).

Here, Ms. Wheelahan's threat fell somewhere between these poles. | have construed the e-
mails as a threat, made to attempt to gain a negotiating advantage over co-counsel to the class, to
assert a non-frivolous legal proposition in a casafiamproper, veiled motive—to betray the class
they both represented. At first blush, one might think the threat implicates Rule 1.2(f)(1), which
provides that “[i]n representation of a client, a lawsfeall not . . . asserfasition . . . or take other
action on behalf of the client when the lawyer knows or reasonably should know that such action
would serve merely to harass or maliciously injure another.” However, the threat here was not made
“on behalf of the client,” and the action would not “semerelyto harass or maliciously injure
another.” Similarly, without any action to carry dié threat, | do not belre that the conflict of
interest rules, Rules 1.7 or 1.8, were violated.

While a lawyer would not necessarily havectommit criminal extortion to be subject to a
civil sanction or discipline for making a threatt@tion cases discussing threats to pursue litigation
shed some light on the analysis. Most cases considering the issue hold that threats to sue or file legal
papers, even if made in bad faitto, not constitute criminal extortiorbee, e.g., Pendergrat97
F.3d at 1205 (collecting cases). Threatening tabl&rt papers is not considered “wrongful” under

the Hobbs Act because courts do not want to discourage parties from using courts to resolve
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disputes, and civil remedies (such as malicious prosecution or Rule 11 sanctions) are considered
sufficient to police abusedd. at 1206-07.

The recentynescase did affirm a conviction of adger for sending extortionate demand
letters, but the conduct there differs as well froat tf Ms. Wheelahan. Hynes’s letters threatened
to sue hair salons for discriminatory pricingr(fnen, women’s and children’s haircuts) if he was
not paid $1,000 to settle. Hynes had neither a atienany standing to surdividually. One hair
salon agreed to pay him $500 to avoid thedtened suit. He was convicted under the New
Hampshire theft-by-extortion statute, which provisha®levant part that extortion includes a threat
to do any “act which could not in itself substaliyibenefit him but which would harm substantially
any other person with respect to that person’s . . . businegges 2009 WL 2382550, at *2.
Hynes had no claim of right to the proceeds or to use the means threatened to procure them. In
contrast, as noted, Ms. Wheelahan did havaianabf right to the moneys she was demanding (a
higher share of the fee allocation), and the threatened means were in part legitimate (filing a motion
to dismiss the appeal).

In sum, the e-mails do not constitute crimiexstortion, and, while they have an extortionate
flavor, | found no authority suggesy that they are sanctionableaasivil matter. Texas Counsel
took it upon themselves to cite a few authoritesich they suggest support the proposition that a
threat to breach a fiduciary duty is itself sanctldea Two of the authorities do indicate that a non-
criminal threat itself can be unethical,haltigh in each case the ¢t was acted upon. More
importantly, however, in each case the threat was made ditettg clientto whom the lawyer
owed the fiduciary duties, not to a sophisticateetounsel in an arms-length negotiation. In that
context, the threat itself was an act of direct disloyalty to the cligedin re Whitney Dove Hardy

Comm. No. 03 SH 104 (lll. ARDC Oct. 27, 2005) (available at http://www.iardc.org/-
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03SHO104RB.HTML) (last visited Sept. 24, 2009) (lawtheeatened client that he would (and later
did) reveal confidential information damaging to client’s case if client did not pay fee balance);
Sessions & Co., P.S. v. Carlsdri,9 Wash. App. 1066, 2003 WL 23019953, at *3 (Dec. 29, 2003)
(unpublished opinion) (lawyer threatened clieat the would, without wthdrawing, cease work for

the client, to the client’s detriment, if unpaid biére not paid). As discussed further below, the
fact that the recipient of the threat here wasthetclient, the opponent arthird party, but rather

a sophisticated attorney, who was co-counsel to the skass, is an important factor cutting against

a conclusion that the threat should be sanctioned.

Apart from the question of extortion, one migbhtend that the e-mails were deceptive, and,
therefore, potentially sanctionable under Rule 4.0élyyer “shall not knowigly . . . make a false
statement of material fact to a third person”) or Rule 8.4(a)(4) (a “lawyer shall not . . . engage in
conductinvolving dishonesty, frautkceit or misrepresentation”). Because Rule 8.4(a)(4) does not
prohibit conduct that is permissible under Rule 4d¢ ABA Formal Op. 06-439L awyer's
Obligation of Truthfulness When Representing a Client in Negotiation: Application to Caucused
Mediation at 5 n.2 (April 12, 2006), | focus on Rule 4.1.

The Rule 4.1 argument would be that, as teastrued them, the e-mails were a deceptive
bluff. Ms. Wheelahan made a threat to do something improper that she had no genuine intent to
carry out. Butthe proscriptions of Rule 4.1 gpl statements of fact. The Committee Comments
to the Rule state:

Whether a particular statement should lgarded as one of fact can depend on the

circumstances. Under generally accepted conventions in negotiation, certain types

of statements ordinarily are not takenstéstements of material fact. Estimates of

price or value placed on the subject of a transaction and a party’s intentions as to an

acceptable settlement of a claim are in tategory, and so is the existence of an

undisclosed principal except where nondisale of the principal would constitute
fraud.
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This comment defines away, as a matter of &rprofessional ethics, much of the feinting that
occurs in some negotiations. In this case, thiestent or promise at issue is about future conduct,
not historical fact. Such future-oriented stageis are typically not considered “factual” under
fraud case lawSee, e.g., Continental Bank, N.A. v. Me§6rF.3d 1293, 1298 (7th Cir. 1993) (“A
statement . . . which relates to future or contimi@¥ents, expectations or probabilities, rather than
to pre-existent or present facts, ordinarilysloet constitute an actionable misrepresentation under
lllinois law.”) (internal quotations omittepiRestatement (Second) of the |.&entracts, 8159 cmt.
c (“facts” include past events or present cirstances, but not future events unless there is an
implication of false present or past facijhus, while an attorney can be disciplined for lying in a
negotiation about an objective material fact, saskthe amount of available insurance coverage or
the death of the clienseeABA Formal Op. 06-439 at 8,a threat to take particular legal action is
a statement about the future and is not genedlgived as a hard promise, but rather as something
the speaker “might” do.

Context is everything:

Whether a statement should be so charaet@fas one of fact] depends on whether

the person to whom the statementasdressed would reasonably regard the

statement as one of fact or based angpeaker's knowledge of facts reasonably

implied by the statement, or instead regard it as merely an expression of the

speaker’s state of mind. Assessment depends on the circumstances in which the

statement is made, including the past relationship of the negotiating persons, their

apparent sophistication, the plausibilitytbé statement on its face, the phrasing of

the statement, related communication between the persons involved, the known

negotiating practices of the community in which both are negotiating, and similar
circumstances.”

47 Other examples of misrepresentations of fact in a negotiation include lying about

how much a particular term will cost a party or falsely claiming that certain documentary
evidence exists. Formal Op. 06-439 at 1.
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Restatement (Third) of The Law Governing Lawy®88, cmt. ¢ (2000). Thesactors, particularly
consideration of the audience receiving the threatisstrongly in favor of construing the threats
as non-factual.

. “Past relationship” and“apparent sophistication.” Ms. Wheelahan did not threaten a
stranger, the opponent to her client, her cliena vulnerable non-lawyer. She had worked
with Mr. Toups on previous matters and was big8lco-counsel in this case. He is a very
experienced and sophisticated lawyer. ilHpressed me as someone who would not be
intimidated or snookered easily.

. “Plausibility” and “phrasing of the statement.’As discussed earlier, the statement was
hardly “plausible on its face” and its phrasing was not a model of clarity. Indeed, the
“threat,” such as it was, baffled Mr. Toupdla time. He testified that he understood the
gist as a threat to betray the class, ¢mtld not figure out what Ms. Wheelahan was
planning or how she could pullaff. He only later came to understand the internal logic of
the threat after this investigation began and documents were produced. Toups Tr. 45-46.
On the morning he received the threat, he and his co-counsel Mr. Fein exchanged e-mails
in which Mr. Fein opined that he thougtghe’s just making nonsensical threats.”
Examination Exhibit 20. Mr. Toups testified &t did not concur with that assessment, but
he also did not understand at the time howcshed carry out the threat. Toups Tr. 81-87.

. “Related communication between the persons involvéd’hoted above, Ms. Wheelahan
sent other e-mails that had other threatsinorthodox suggestions, such as the suggestion
that the MDL Court might agree to enteloaver fee judgment while granting Louisiana
Counsel permission to seek additional fees from the Louisiana Court. The paper record
reveals that no counsel speciflgaesponded to these suggess, and none agreed to them.

Mr. Toups himself did not respond to her Debemb e-mail that again raised the limitations
issue. Seeabove at 59-60. In general, it appehe Plaintiffs’ Counsel generally let Ms.
Wheelahan blow off steam from time to tired ignored her more unusual statements or
unorthodox procedural ideas.

. “Known negotiation practices in the community.T cannot comment on negotiation

practices in Louisiana or Texas, but doubt tihat culture diverges greatly from that in
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Chicago in this context. In my experience strlawyers take with a grain of salt statements
by adversaries about what they might do inftitere in a lawsuit, and do not consider them

in the same light as a representation of objective fact.

These considerations lead to the conduoghat, while the threat was imbued with an
element of deception, it was not a dishonest missgmtation of “fact” as meant in the ethical
Rules. Making outrageous or misleading statements about future conduct (bluffing) might
ultimately damage a lawyer’s credibility or poison a relationship with a colleague or opposing
counsel. Doing so would be eschewed by many ¢éasvgis “reprehensible” and contrary to their
personal ethics and standards for the appropriate practice of law. But theypmeseatviolation
of the applicable Rules of Professional Condant] were not so in this factual situation.

Accordingly, I concur with Mr. Fein’s initial impression of the e-mails the morning after they
were sent. They were “nonsensical threats.” The/no real bite. Theyid not influence Texas
Counsel. They caused no harm to the class. Weeg not acted upon. They were not “prejudicial
to the administration of justice.” Rule 8.4(a)f%)in light of all of these circumstances, including
the fact that there is no rule or clear legathority specifically addressing this situatiaf,
Finkelstein 901 F.2d at 1565 (reversing suspensionwy& because there was no clear authority
prohibiting overreaching threats he made ® dpponent), | do not recommend that the Court
sanction Ms. Wheelahan for what was, at theadride day, outrageous “nonsense” spouted to her
co-counsel. And, for what it is wrtl also believe that this investigation in and of itself, as well

the criticisms expressed above, has already exacted a substafdieiotoll on Ms. Wheelahan.

48 The e-mails might have hastened the demise of the fee mediation, but it seems

clear that it was heading for impasse in any event.
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One last loose end: Texas Counsel citthanty holding that a lawyer who breaches a
fiduciary duty to a client might be subjeota full or partial forfeiture of feeS.Burrow v. Arce 997
S.W.2d 229, 238-245 (Tex. 1999). There is indedlaxity, in lllinois and elsewhere, sometimes
referred to as the “disloyal servant” doctrine, stating that an agent or other fiduciary can forfeit
compensation earned during the period of a willful breach of d88e, e.g., Clinton Imperial
China, Inc. v. Lippert Marketing, Ltd3,77 ll. App.3d 474, 481-82, 8M8.E.2d 730, 737 (1st Dist.
2007);Dowd & Dowd, Ltd. v. GleasoR52 Ill. App.3d 365, 385, 816 N.E.2d 754, 771 (1st Dist.
2004). This includes lawyers’ breaches of fiduciary duties to cli€p¢® generally Restatement
(Third) of the Law Governing Lawyer837 (discussing when a forfeiture of “some or all” of a
lawyer’s fee is warranted when there has betatear and serious violain of duty to a client”).

This authority is irrelevant here, since | have concluded that Ms. Wheelahan did not breach her
fiduciary duty to a client. Further, even if semglthe e-mails were unethical, | do not believe a fee
forfeiture would be an appropriate sanctionqpgosed to a lesser sanction such as a reprimand or
her removal as class counsel), where she toaktion intended to betray the class by undermining

the settlement.See Restateme®@37 cmts. d & e (and cases cited in Reporter’s Note) (describing

criteria informing whether any fee forfeiture is proper).

49 At the outset of my appointment, to avoid a feeding frenzy, | had informed

Plaintiffs' Counsel that if the ethical issues resulted in any recommended reduction of fees, the
reduction would inure to the benefit of the class, not other counsel. Texas Counsel are aware of
that, and | believe they did not cite this authority to benefit themselves financially.
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IV.  OTHER ETHICAL ISSUES — BILLING PRACTICES

| now turn to the remaining issues to which the Court referred in the April 6 Order.

A. Charges for Travel

When Louisiana Counsel and Counsel other Trexas Counsel filed their joint fee petition,
they sought fees under the percentage methdolwever, as discussed above, they also made
summary claims as to their lodestars in an effojustify the percentage they were seeking. Ms.
Wheelahan also submitted detailed hourly billing rdsan support of her claimed lodestar. In its
April 6 Order, the Court criticizesome of the categories of time, most notably a list of nearly 400
hours of time “travel time in Chicago,” which itathed as Appendix A. These were recorded in
12-hour increments, one 12-hour entry for eachttriGhicago, regardless of how many days she
spent in Chicago for any trip. These charges weaedition to any charges for time actually spent
in transit or on work for this matter. Thus, &tample, if Ms. Wheelahapent six hours traveling
to Chicago on Day 1 and six hours returning to New Orleans on Day 2, she would bill the twelve
hours for the actual travel tinbeandfrom Chicago, and would also add dia twelve hour charge,
on either Day 1 or Day 2, for travel tirreChicago. If Ms. Wheelahan worked while traveling to
or from Chicago, she did not “dowdbill” that time with the travel time “to” or “from” Chicago, but
the twelve hour flat charges were entereglardless of the number of hours she was actually
working on any matter or in transit. WheelaAan165. The consequence of this practice is that
there were travel days on which she billed close to, or even more than, 24 hours.

Ethical rules mandate that “[a] lawyefese shall be reasonable.” Rule 1.5(&ee also
Cripe v. Leiter 184 Ill. 2d 185, 198, 703 N.E.2d 100, 107 (196§)]he attorney’s fiduciary
position prohibits the attorney from charging an excessive fee.”). These travel time charges are

excessive and unreasonable. In general, iWgdatried to charge such time to her fee-paying
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clients, she would quickly generate a roster of angry ex-clients. Indeed, Ms. Wheelahan testified
that if she had fee-paying clients, she would as&pproval before billing for travel as she did here.
Wheelahan Tr. 171. Ms. Wheelahan should have tréla¢e@ourt (which sits as fiduciary for the
class on this issue) in the same fashion by ratki@gssue. However, as explained below, | do not
believe a sanction is warranted fds. Wheelahan'’s failure to explicitly raise the issue or delete
these charges from her fee detail.

Ms. Wheelahan'’s law practice is almost enyir@dntingent and she generally does not bill
fee paying clients for travel or anything eldéven in the context of timekeeping for contingent
matters, it was not Ms. Wheelahan'’s regular practice to record travel time in this manner. She did
so for the first time in this case, based on her reading of two Seventh Circuit opinioes,
Maurice 69 F.3d 830 (7th Cir. 1995), akiénry v. Webermeier38 F.2d 188 (7th Cir. 1984). Ms.
Wheelahan explained that these twelve-hour charges were meant to compensate her for the oppor-
tunity cost of travel—for time that she was otiher office in New Orleans and away from home.
She readvlaurice andHenry to authorize her to bill “for the entire time, door-to-door, that the
matter took her out of her offices,” and implied thiag is being generous to the class in only billing
a flat twelve-hour fee (in additiao actual travel and work time) even if her time away from New
Orleans was much longegeeMot. to Amend Judgment (Doc. 597 at 22); Wheelahan Tr. 168-72.

Ms. Wheelahan ultimately acknowledgedhier testimony that she misrelfdurice and
Henry,since the cases “don’t say that | can do that pill portal-to-portal] But they don’t say
that | can’t do it either.” Wheelahan Tr. 172he cases plainly do not support her practigee
Henry, 738 F.2d at 194i{ctumstating that “opportunity costégjual to the fee [lawyer] would have

charged that or another clientié had not been traveling’Maurice, 69 F.3d at 834 (stating that
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a “trip to Chicago that diverts time from otheyprsy engagements” is compensable, but not saying
anything about a flat travel charge for time “in” Chicago).

Ms. Wheelahan misunderstood the concept of “ojpindtly cost” as discussed in those cases.

If a lawyer has to be on a planeimanother city on behalf of clie, and away from her desk during
time when she would otherwise be billing clierdisarging her client for the travel time for that
client may be reasonable as a lost opportunity. ddat the mere time spent in another city away
from family or home, while a personal cost @vtel, is not normally a chargeable opportunity cost,
unless it is “time [diverted] from other paying engagememigurice, 69 F.3d at 834, because,
while at home, the lawyer doesn't bill a client for eating dinner with her family or sleeping. Ms.
Wheelahan'’s billing practice effectively charged time for sleeping in a hotel.

Most clients would not tolerate such a pregtiand it would be an easy decision for a court
doing a formal lodestar analysis to eliminate all such entries as unreasonable and excessive.
However, the fact that the charges were unreasonable does not maketisesanctionable as a
violation of professional ethics. First, in doing letir analyses courts routinely delete charges that
are labeled “unreasonable,” “excessive” or “dughea” The mere fact that time entries are so
labeled does not mean the lawyer submitting thasmcted unethically. Second, the practice, while
based on a fundamental misunderstandirnigeofopportunity cost” concept, is ruetr seprohibited.

In theory, an attorney who hated travelimgdaarely took out-of-town representations and a
sophisticated client who strongly desired that attorney’s representation in an out-of-town matter
could agree to a billing arrangement that included\ael premium, perhaps even in the form of an
additional twelve-hour flat fee per trip. It woube a sort of retainer. Third, Ms. Wheelahan did
not act deceptively. While she did not raise the issue, neither did she try to hide or disguise the

charges. Although based on a poor negqof the law, they appearedplain view in her fee detail.
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In my view, this is principally a Rule 11 issudauriceandHenryoffer such flimsy support
for Ms. Wheelahan’s interpretation that, if she did not violate it, she skatbe brink of Rule
11(b)(2) (legal contentions must be warrartigaxisting law or by a non-frivolous argument for
extending the law or establishingw law). The Court has authority to impose Rule 11 sanctions
on its own initiative, Fed. R. Civ. P. 11(c)(3), but any sanction must be “limited to what suffices to
deter repetition of the conduct or comparable conbycithers similarly situated.” | believe the
criticism of her position set forth herein alrea)yfices to deter repetition by Ms. Wheelahan (who
has already admitted her reading of the casesmiataken) or others. Thus, | do not think it
necessary to decide whether her reading was so strained that Rule 11(b)(2) was actually violated.

In the final analysis, then, | conclude tivg. Wheelahan is guilty of very poor judgment,
but not dishonest or sanctionable misconduce Stould have realized that billing 25-hour days
would appear grossly overreaching, damage her credibility and anger the Court. She should not
have included the time or at least should have exgtaivhy it was there. Instead, | suspect that she
recorded the time based on her misreading dftveand then forgot about it when submitting her
time records. That is, at best, sloppy practievertheless, because | found her misreading of the
law sincere and her conduct non-deceptive, | do not recommend that the Court sanction her.

B. Supreme Court Argument

The Court also criticized Ms. Wheelahan farluding in her fee detail time spent traveling
to Washington, D.C. to attend a Supreme Court aeguiin a FCRA case that was not part of this
MDL proceeding. April 6 Order at 7. Ms. Wheadahdefends the entries as appropriate because
the argument involved the key FCRA issue oflfiiness,” and Trans Union counsel traveled to
attend the argument. To the extent this time was for travel time “in” Washington, it presents the

same issue discussed above. To the extent tlesttan for attendance at the argument, the fact that
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Trans Union’s counsel also attended the argugerg Ms. Wheelahan a good faith basis to include
the time, although again she should have anticipated that the time would raise a serious question as
to reasonableness and she should have explained why it was included. But her inclusion of the
Supreme Court time does not, in my view, warrant any sanction.

C. Other Items Flagged by the Court

The Court referred to a few additional billi problems that, along with the preceding ones,
caused it to “lack] ] all faith in the veracity thfe hours billed,” April 6 Qater at 8, not only of Ms.
Wheelahan, but all Plaintiffs’ Counsel. Theseolved billing for clercal tasks, billing for
unsuccessful tasks (such as MDL billing for the unsuccessful first and second settlements or
Louisiana Counsel billing for certain pleadings thate stricken), billing for duplicative work, and
vague billing entries.Id. at 4-8. As with the precedingsue, | do not believe these problems
present any substantial question of sanctionabléhioad conduct. Rather, the issues noted by the
Court are ones commonly encountered in lodestar litigation, and result in lodestar reductions.
Because they were seeking a recovery under the percentage method, it appears that all Counsel
simply dumped their raw lodestars on the Couetlfpps relying on cases, cited above, in which
courts did cross-checks based on raw lodestars) and did little or nothing in the way of any review
to eliminate administrative, duplicative, inefficient, or unreasonable dead-end time. In my rough
lodestar cross-
checks above, | accounted for such excesses in conservatively estimating substantial cuts in the
putative lodestars. Although Counsel's approaatoissanctionable, if Counsel wish to present
lodestar figures or data in support of a commortdfpercentage fee request, a better practice in the

future would be to review and reduce raw lodestars before presenting them to the Court, or to
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acknowledge to the Court that the lodestar dataw and unreviewed and attempt to defend that
practice.

D. General Review of Billing Records

The June 11 Order appointing me as Special Master directed me to “examin[e] the time
records of all counsel.” The foregoing discossimakes evident that | requested and examined
counsel'stime records. Specifically, | asked foraloeady had) time recasaf Louisiana Counsel,
Texas Counsel, Liaison Coundetey Counsel, Lead MDL Counsehd a representative sample of
non-lead MDL Counsel firms. Because | ultimatddgided to do a lodestar cross-check rather than
a full-blown lodestar analysis, | did not scrugmevery time entry. Rather, | conducted enough of
a review to make the rough estimates needetht®ocheck. | also made spot-check reviews of
various time entries of Counsel to see whethere were billing irregarities other than those
flagged by the Court. | revieweaauisiana Counsel’s time entries in much greater detail. Having
done so, | saw no other issues of an ethical nature to report.

V. CONCLUSION

For the foregoing reasons, | recommend theQburt (i) order agfe award of $12.98 million
including an allocation of $7,836,683 to MOLounsel, $2,722,360 to Louisiana Counsel, and
$1,815,319 to Texas Counsel, and (ii) impose no sanction on Ms. Wheelahan or other Plaintiffs’
Counsel. | thank the Court for the opportunity to be of assistance.

Pursuant to the June 11, 2009 Order agpwnme, a statement detailing the time and
expenses of me and my firm through September 30, 2009 is attached as Exhibit 1and is submitted
for the Court’s review and approval. Please naeiththe exercise of billing judgment, | reduced
our raw time of $117,234.50 by $12,000 for a total request of $105,234.50 in fees and $6,041.56 in

expenses, for a total request (after dropping the cents) of $111,276. The expenses were incurred
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principally to pay court reporters for my examinations of counsel and to transcribe telephone
conferences with counsel. Charges for hostingarente calls (including féthe examinations) and

Westlaw research comprise most of the remainder.

Dated: October 1, 2009 Respectfully submitted,

/s/ Edward W. Feldman

Edward W. Feldman
Special Master pursuant to order dated June 11, 2009
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