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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATESOF AMERICA,

Plaintiff,
No. 03 CV 8220
Y,

FUNDSIN THE AMOUNT OF $40,000, JUDGE DAVID H. COAR

N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

On May 20, 2003, law enforcement officiglized $40,000 in cash from James Simonds
(“Simonds”), who was stopped in Chicago whilevieling from New York City to Lamy, New
Mexico via Amtrak. The United States of Anwer (“Plaintiff” or the “Government”) then
instituted a forfeiture proceeding pursuan2fioU.S.C. § 881(a)(6). On February 28, 2006, the
Government filed a motion for summary judgmearguing that the defendant funds should be
forfeited because of the clear evidence thatfunds were either proceeds of narcotics
trafficking, or were intended to be used for thechase of illegal narcotics. On the same date,
James Simonds and Stephen M. Komie (collettit'Claimants”) moved to suppress and quash
the $40,000 seized from Simonds. On April 2807, the Court held suppression hearing on
Claimants’ motion. Presently before the Caurd Plaintiff's motion fo summary judgment and
Claimants’ motion to suppress. In resolving these motions, the Court has considered both the
briefing in this case and testimony at the suppoesisearing. For the reasons set forth below,
Claimants’ motion to suppress is DENIED, @hd Government’s motion for summary judgment

is GRANTED.
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l. Factual Background

On the morning of May 20, 2003, a coridial source informed Chicago Police
Officer Darrell Johnson that James Simonds hadhased a one-way Amtrak ticket leaving
New York, New York on that same day asektined for Lamy, New Mexico via Chicago,
lllinois. (Plaintiff's Rule 56.1Statement of Material Facts (“PSOF”) | 21.) Although Simonds
purchased his ticket on May 19, 2003, the Chidaglice Department first became aware of
Simonds’s travel on the morning of May 20, 200RI. &t 11 21-22.) Once Officer Johnson was
notified by the confidential source, he infeed Drug Enforcement Administration (“DEA”)
Special Agent Thomas Evans (“Evans”) of Smde’s travel plans around 9:00 or 9:15 a.m. on
the morning of May 20, 2003. (Suppress. Hr’'g Tr. 7-8, 12, Apr. 26, 2007.) Agent Evans then
relayed his knowledge of Simonds’s travednqd to Chicago Police Detective Eric Romano
(“Romano”). (d. at 66.)

The Chicago Police Department was notifieohonds’s travel plans because his plans
fit the recognized profile of a drug couriersaveral respects: (1) he had purchased a one-way
ticket, (2) on short notice, (3) for first-ela accommodations, and (% was departing from
New York City, a known “source city” for narcosic (Tr. 9, 54-55; PSOF | 23-24.) Because
these characteristics often indte a traveler’s involvemeint drug trafficking, Agent Evans
grew suspicious and called the DEA, requestnformation on James Simonds from the North
American Dangerous Drug Information System (“NADDIS”). @t § 25.) The NADDIS
database contains informati on persons who are involvedDEA investigations. Ifl.) A DEA
employee performed the NADDIS search requebiedgent Evans and reported that his search
revealed the following information about JanMestin Simonds, a California resident whose

date of birth is November 24, 1931:



(a) In March 2001 and May 2001, it was reportedh® DEA that Simonds was a poly drug
trafficker in California;

(b) In January 2001, agents checking NADM&re to be on the lookout for Simonds
because he was possibly going to smuggle bEBIDMA into California in his luggage;

(c) In June 2000 and November 2000, Simowds reported to be the source of 1.5
kilograms of LSD seized in California;

(d) In February 2000 and July 2000, Simonds wasnted to be involve in manufacturing
and distributing LSD; and

(e) In the summer of 1986, $70,000 was seized from Simonds in Denver, Colorado.
(Id. at 7 26.) Agent Evans relayed the resultthsf search to Detective Romano, and based on
both this information and Simonds’s suspicitrasel arrangements, the officers decided to
approach and question Simonds wihiie train was stopped in Chicagdd.(at  27.)

At approximately 3:00 p.m. on M&p0, 2003, Agent Evans and Detective Romano
boarded the Amtrak train and Ided Simonds’s sleeper caid.(at § 28.) Simonds was
standing in the doorway when Evans and Roora@pproached his compartment, identified
themselves, and produced their credentials. 13, 19-20, 69, 108.) According to both Evans
and Romano, Evans then informed Simonds that they wanted to speak with him, he was not
required to speak with them, and he was not under aritdsat @0, 71.) At Agent Evans’s
request, Simonds produced his California drivicanse and train tickettPSOF { 30.) Evans
confirmed that the birth date on Simond&gnse matched the birth date in the NADDIS
database, indicating that Simonds was the gaareon whose history of investigation for
narcotics trafficking was found in the databadd. 4t { 31.) When Agent Evans then inquired
as to the purpose of Simonds’s travel, Simargponded that he was on his way honhé. at
1 31; Tr. 72, 108-09.) Simonds’s claim that heswaveling “home” furtheraised the officers’

suspicions since Simonds was traveling to Newibteand was a resident of California. (PSOF



1 32.) At this point, Agent Evans began tk 8monds questions about his baggage. Evans
asked if Simonds’s baggage was his, and heyssd (Tr. 23, 109.) Evans asked if Simonds had
packed his bags himself, and he also answaffedhatively. (Tr. 23.) In response to Evans’s
further questioning, Simonds stated that his baggglid not contain drgglarge amounts of
currency, or weapons ohg sort. (Tr. 24-25.)

As Agent Evans and Detective Romano questioned Simonds, they observed several
examples of “nervous behaviorld(at 25.) Agent Evans observed that when he initially
produced his credentials, Simonds “swalloviike he was swallowing poison.1d(; PSOF
1 34.) According to Agent Evans, Simonds’'sd&were trembling when he handed Evans his
train ticket and identification,ral during the course of their exarige, Simonds fidgeted with his
hands and avoided eye contact. (Tr. Zbvans found Simonds’s behavior particularly
significant because, in his expance, people often appear nervous when he first approaches
them, but those who are not carrying contrabasmnally calm down as the officers’ questions
continue. [d. at 57.) Instead, Simonds continuedfpear nervous throughout his exchange
with the officers. Id.) As the officers proceeded to gtien Simonds, Detective Romano noted
that Simonds appeared “extremely nervous;iMas swaying back and forth and putting one of
his hands in and out of his pockeld. @t 73.) Concerned that Simonds might have a weapon in
his pocket, Romano asked if he could ch8okonds’s pocket. (PSOF § 47.) Simonds
complied, and after crushing Simonds’s pockets with his hands, Detective Romano was satisfied
that Simonds was not carrying a weapon. (Tr. 74.)

As the conversation between Simonds and the officers progressed, Simonds began to
equivocate in response to the offis’ repeated questions abouwg ttontents of his baggage. In

an effort to calm Simonds down, DetectivenfRno advised him that the officers were not



concerned with small quantities farijuana (e.g., a joint) if that was what he was hiding. (Tr.
47, 74-75.) Agent Evans again asked Simonds ivas carrying any weapons, drugs, or large
amounts of U.S. currency, and Simonds indicatatdhk might be. (Tr. 34, 47, 75.) His exact
response is unclear; DetectiRemano testified that Simonds simply did not answer Agent
Evans’s inquiry, while Agent Evans tégd that Simonds stated that tel have something to
hide. (d.) In any case, based on Simonds’s suspg@answers to the officers’ questions, his
nervous behavior, the information in the NADDI&abase, and Simonds$favel arrangements,
Agent Evans decided to seize Simonds’s luggagksubject it to a dog sniff for narcotics.
(PSOF 1 43; Tr. 27.) Evans informed Simonds tiegplanned to take his luggage off the train
for a dog sniff in the Amtrak police office andattSimonds was free to continue on his way or
accompany his luggage. (Tr. 27-29.)

Before removing Simonds’s three bagmfrthe train, Agent Evans asked him for

permission to search the luggag#d. &t 30.) Simonds responded that two of his bags were
locked, and Evans asked if he could sedinehthird bag, an unlocked gym badd. at 30-31.)
According to Agent Evans, Simonds mumbledainushed tone, “no, | don’t think so.IdJ)
Both Agent Evans and Detective Romano testithat, after some additional conversation,
Simonds eventually offered them permission to search his gym lsh@t 88-40, 80.) Simonds
insists that he gave no such conseid. gt 110.) When Agent Evans unzipped Simonds’s gym
bag, he found 12 pounds of marijuana in plastic balgs at{(40; PSOF 11 44-45.) The officers
then placed Simonds under arrest and esddrim to the Amtrak interdiction office in
handcuffs. Id. at T 46.)

After Simonds was arrested, an Amtrak agfi called the Chicago Police Department to

request that a drug-detectingnine come to the station to sniff Simonds’s luggatge.a(  49.)



Chicago Police Officer Thomas O’Boyle arrivgigortly thereafter with his German Shepard,
Britt, a dog trained to detect the preseataarcotics, including marijuanald(at § 50.) When
Officer O’Boyle commanded Britt to sniff Simonds’s luggage, Britt put his nose into Simonds’s
attaché case, backed off, and sat down, indic#tiaiphe detected the scent of narcotidd. &t
1 51.) After Britt was permitted to stand up, hdked over to a piece of Simonds’s luggage that
had previously contained marijuana and sat dovtharbag, indicating thdtte detected narcotics
in that bag as well.lq. at § 54.) After the positive dog sniffie officers opened the attaché case
and found $40,000 of U.S. currency in eight buadI€Tr. 52.) When Agent Evans asked
Simonds if the money and marijuana belongekino, he replied tht they did not. I{l. at 53,
54.)

After disclaiming ownership of the funds the day they were seized, Simonds asserted his
Fifth Amendment right against self incrimiran throughout discovery direfused to answer
questions about the souraedeownership of the $40,000ld(at 113-14; PSOF { 38.) For the
first time during this proceeding, at his sugsien hearing, Simonds claimed ownership of both
the marijuana and the $40,000d. @t 114-15.) Simonds testiflespecifically that the $40,000
was a gift from his mother intended for him and his two solis.a{ 116.) He explained that his
mother, who is now deceased, drove from St. £tmiChicago to give him the money when his
New Mexico-bound train was temgwily stopped in Chicago.ld.) When asked why he had
previously refused to answer any questiabsut the source of the $40,000, Simonds responded,
“I thought it would be hard to explain.ld)) When pressed further, Btated that he did not
think the source athe money would be believedid(at 120.) The Court finds Simonds’s
explanation incredible. It simplgefies reason to believe tli&itmonds would ndbave explained

the source of the funds earlier in this procegdi he had, in fact, obtained them lawfully.



Moreover, Simonds’s story neither explains nor ports with the other suspicious aspects of his
travel plans—specifically, that he purchased lukeai on short notice and claimed to be traveling
“home” to New Mexico despite siresidency in California.

Simonds’s financial situation as of May 2003 is particularly relevant to the Court’'s
consideration of the Government’s motiom sommary judgment. From the mid-1990s to
October 2003, Simonds earned hisrary source of income asw@assage therapist. (PSOF
1 12.) In addition, in 2003, he also wedkas a marketing representativie. &t  16.) In each
of the 10 years Simonds worked as a mas@gapist, he earned approximately $20,000 per
year. (d.at Y15.) In the tax yeanding 2002, Simonds’s adjusted gross income was $11,805.
(Id. at 7 13.) In the tax yeanding 2003, Simonds’s adjusted gross income was $9,0b%t (

1 14.) In 2003, Simonds did not own real tssthut he had significe expenses, including
$2,200 per month in rent and living expesgor himself and his two sondd.(at 1 18-19.) In
May 2003, Simonds had approximately $25,000 in liférggs, which he kept in his apartment.
(Id. at 7 20.) At that time, he had no bank actsan safe deposit boxes containing any other
assets. I¢.)

After seizing the defendafiinds, the Government instied a forfeiture proceeding
pursuant to 21 U.S.C. § 881(a)(é)leging that the defendantrfds “were furnished or intended
to be furnished . . . in exchange for a collgbsubstance.” 8§ 881(a)(60On February 28, 2006,
the Government filed a motion for summanggment, and Claimants, James Simonds and
Stephen M. Komié,moved to suppress and quash$46,000 seized from Simonds. Both

motions are currently before the Court.

! Komie’s claim to the defendant funds is based on an assignment for $20,000. (PSOF 1 8.)
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. Analysis
a. Motion to Suppress
The Court first considers Claimants’ motimnsuppress the $40,000 that they argue was
found in Simonds’s possession as a result afrdawful search and seizure. The Fourth
Amendment permits limited, investigative seizupétuggage “on the basis of reasonable,
articulable suspicion, premised on objective fatiat the luggage contains contraband or
evidence of a crime.United States v. Placd62 U.S. 696, 702 (1983)p(alying the principles
of Terry v. Ohig 392 U.S. 1 (1968}p permit such seizures).céordingly, to determine whether
the officers violated Simonds’s Fourth Amendmegitts, the Court mustvaluate whether they
had “reasonable suspicion” to detain Simosdi®gs and subject them to a dog sn8te id.
Reasonable suspicion cannot deseéely from the officers’ anclusion that Simonds fit the
profile of a drug courierSee United States v. Marrog&y 8 F.3d 627, 632 (7th Cir. 2009);
United States v. Sterlin@09 F.2d 1078, 1083 (7th Cir. 1990) (citiRgid v. Georgia448 U.S.
438, 440-41 (1980) (per curiam)). Instead, such suspicion “must be basgekifit, articulable
facts which, judged in light of the officerekxperience would justify the intrusion.Marroccqg
578 F.3d at 633 (citing/nited States v. Yang86 F.3d 940, 949 (7th Cir. 2002)).

The Court evaluates the officers’ “conduceath stage in thavestigation, viewing

their actions in light of the totality of the circumstancelsl’at 632. When assessing the
“totality of the circumstances,” the Court maynsider the officersgxperience and knowledge,
the typical characteristics of indduals involved in llegal activities, and thsuspect’s behavior.
Sterling 909 F.2d at 1083-84 (citirgnited States v. $73,277, United States Curret F.2d
283, 290 (7th Cir. 1983)). The inquiry does antl upon determining that reasonable suspicion

exists. As the Seventh Circuit recentlyaguized, “even when an officer has reasonable



suspicion, his ability to detain a suspect’'gdpage is limited: Any such detention must be
reasonable in time and scope given thditgtaf the circumstances surrounding the
investigatory act.”"Marrocco, 578 F.3d at 63%ee also Sterling®09 F.3d at 1085.

In United States v. Marroccthe Seventh Circuit recenthddressed facts strikingly
similar to those in this case. The court’s resolution in that case is therefore instructive. In
Marroccao Amtrak law enforcement officials (inaling Detective Romano, who is also involved
in the instant case) discovered that the claimgnirchase of a one-way train ticket with cash,
on short notice, indicated that hethe profile of a drug courieMarrocco 578 F.3d at 633.
Although the claimant’s profile prompted the o#frs to question him, did not alone provide
the officers with reasonable suspitito seize or search his luggadd. Rather, the officers
approached the claimant’s sleeping car minutésrée¢he train’s scheduled departure, and the
events that transpired during their interactiothwie claimant afforded the officers reasonable
suspicion to detain his luggagkl. Summarizing the facts that enatlhe officers to form such
suspicion, the court noted ththe claimant began sweating whibie officers asked him whether
he was carrying weapons, drugs, or large soinmsoney, and he “gavconflicting responses
when questioned about the briefcase’s contertk.”Specifically, he initially told the officers
that he was not carrying a large sum of moibey later admitted that his briefcase contained
$50,000 in cashld. Ultimately, the court concluded thidwe officers developed reasonable
suspicion that the claimant’s briefcase camtdi contraband due to the claimant’s “demeanor
and responses,” the circumstances surroundingdkist ppurchase, the officers’ experience and
knowledge, and their awarenesglud recognized characteristics of a drug coutigrat 633-

34.



Asin Marrocco, Agent Evans and Detective Romapproached Simonds because his
travel arrangements indicatedthne fit the profile of a drugourier; Simonds had purchased a
one-way ticket for first-class accommodationssbort notice, and he was departing from a
recognized “source city” for narcotics. Desphes information, the officers did not form
reasonable suspicion to det&imonds’s luggage until they ggteoned him aboard the train.
When interacting with Simonds, the officers maved that he was behaving nervously. They
observed that Simonds “swallowed like he wasllowing poison” when Agent Evans initially
produced his credentials (PSOF { 34), Simonssls trembled when he handed the officers
his identification and &in ticket (Tr. 25), and throughoutetlexchange, he continuously fidgeted
and avoided making eye contaath the officers. Id.) Agent Evans noted, in particular, that
while individuals who are not carrying cortteand normally calm down during the course of
guestioning, Simonds continueddppear nervous throughout kischange with the officers.

(Id. at 57.)

In addition to Simonds’s apparent nervoussédne offered suspicious responses to the
officers’ questions. At the outisef the officers’ questioning, Simonds told them that he was
returning “home” to New Mexico, even thoughwas a California resident. (PSOF {1 31-32;
Tr. 72, 108-09.) Simonds also provided conflictamgwers to the officersquiries as to the
contents of his luggage. Atdt, he denied that he waggang any weapons, drugs, or large
amounts of U.S. currency. (Tr. 24-25.) Howe®&monds later equivocated in response to the
same questions. The officers differ in their accounts of Simonds’s exact response when they
asked about the contents of his luggage arsktime; while Detective Romano testified that
Simonds simply did not answer their questiokgent Evans testified that Simonds expressed

that he had something to hidélr. 34, 47, 75.) Although the officgrprecise renditions of this
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portion of the conversation differ, they both icate that Simonds retreated from his initial
denial that he was carrying coamband, and his demeanor increatbesdr suspicion that he was,
in fact, carrying contrabandId()

As in Marroccq, the officers here “were permitted to consider [the claimant’s] responses
and mannerisms, the circumstances surroundingickest purchase, theown experience and
knowledge, and ‘the characteristics of persorggagad in illegal activities,” when determining
whether the briefcase was ligab contain contraband.Marrocco, 578 F.3d 634 (quoting
Sterling,909 F.2d at 1083-84). In forming reasbleasuspicion, Agent Evans and Detective
Romano permissibly evaluated Simonds’s demeandrsuspect responses to their questions—
both Simonds’s claim that he was returnihgihe” to New Mexico despite his California
residency, and his equivocation in response &stijons about the contents of his luggage.
Simonds’s nervous behavior and nésponses to the officers’ gtiens “carried the suspicion
that had been aroused by his fitting the drugilerofver the line that garates bare suspicion
from reasonable suspicionGoodwin 449 F.3d at 768-69 (finding that “[the combination of
fitting the drug profile and giving a suspiciousamr to the question about looking inside his
luggage created a reasonablspmcion that the defendant'sjgage contained contrabandge
also Sterling 909 F.2d at 1084 (police officers hahsonable suspicion to detain the
defendant’s luggage because she told an ‘ioginle story” and “thefficers appropriately
assessed . . . that her answers were an effort to conceal the truth”).

The Court’s inquiry does nand upon finding that the officers had reasonable suspicion
to detain Simonds’s luggage. The officers’ déten of Simonds’s bags must also have been
reasonable under the circumstancse Marroccp578 F.3d at 634. To determine the

reasonableness of a seizure, the Court musatioalthe nature and quality of the intrusion on
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the individual’'s Fourth Amendment intereatgainst the importanad the Governmental
interests alleged to $tify the intrusion.” Place 462 U.S. at 703ylarrocco, 578 F.3d at 634. In
conducting this analysis, the Court considers many factors concerning both the intrusion on the
individual’'s interests and the countailing Governmental interest$d. The Government’s
interests include “the availability of alternative means of investigathe extent to which the
individual contributed to thetrusion, the signi€ance of the offense at issue and the
consequences of delaying investigatiofd’(citing Goodwin 449 F.3d at 770-71).

Onceagain,the Marroccocourt’s analysis is instructive. Marroccg, the claimant
argued that the officers’ detémn of his luggage was unreasolebnder the circumstances due
to “the availability of othemeans of investigation.See id.Specifically, the claimant argued
that because he had purchasednrais ticket two days before thein’s scheduled departure, the
officers could have investigated the circumstarddss travel earlier, assessed whether he fit
the profile of a drug courier, and arranged feaaine unit to be preskeat the station upon his
arrival. (The implication was that an immatdi dog sniff would haverevented the claimant
from disembarking and missing hisitn.) Before rejecting the claimant’s argument, the Seventh
Circuit extensively considerdtie claimant’s reliance cBoodwinandPlace See idat 634-35.
Ultimately, the court refused to interpret either of those casexjasing officers to summon a
canine unit whenever they have timedtnso before a suspect’s arriv8lee id The court held:

Rather than setting forth a bright-line rttet a canine unit must be on-hand whenever

police have advance notice of a suspected drug courier's aplaetandGoodwin

simply recognize that we must assess#asonableness of arpaular seizure by

looking to a number of factorsahwill vary from case to case.
Id. at 636. Embracing a “flexible, fact-based aygoh” to determining #nreasonableness of a

specific seizure, the court recognized that nfacyors may affect the availability of a canine

unit. 1d. For instance, the demand forchuwnits may be greaterah their availability, and

-12 -



“officers may have difficulty predicting precigevhen and where a canine unit will be
required.” Id. In addition, a dog may not be capable of conducting a drug sniff in an unfamiliar
setting such as thetarior of a train.Id (citing Goodwin 449 F.3d at 771).

Applying the delineated appach to the facts iNarroccao the Seventh Circuit
concluded that the officerstad reasonably by removing the luggarom the train to conduct a
dog sniff because they did not have sufficientrnfation to justify a dog sniff prior to their
conversation with the claimantd. Before speaking with the claimant, the officers knew only
that the circumstances surroumglihis travel plans fit the pfile of a drug courierld. However,
once they interacted with the claimant andesbed his responses and demeanor, the officers
formed reasonable suspicion to detais luggage and order a dog sniffl. The court
concluded that “[g]iven law enforcement’senest in conservingesources and avoiding
unnecessary procedures, we do not think that itumesasonable, in this case, for the officers to
refrain from arranging the dog-$iniest until after theynad interacted with [the claimant.]d.
Furthermore, the court determined that “tfiicers acted with reasonable promptneds.”

Even though the claimant had purchased higtitko days prior to the train’s scheduled
departure, the officers did not learn of hisghase until the day the train was scheduled to
depart.Id. at 636-37. At that point, the officers irsteyated further, and once they reasonably
suspected the claimant of carrying contrabémely promptly detained his luggage for a dog
sniff. 1d. at 637.

The facts that led tthe court’s decision iMarroccoare present in the instant case as
well. Before approaching Simonds, the officers kiedy that his travel planfit the profile of a
drug courier. As repeatedly recognized by the B#vEircuit, the fact that an individual meets

the profile of a drug courier does raddone amount to reasonable suspiciGee Marroccp578
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F.3d at 633(oodwin 449 F.3d at 767/Sterling 909 F.2d at 1083. Agent Evans and Detective
Romano did not form reasonable suspicion uh&l interacted with Simonds, observed his
nervous behavior, and encoumrtghis suspicious responses to their questions. Ksurocco,

it was reasonable for the officers to wait untdylguestioned Simonds before deciding to order
a dog-sniff test.See Marroccp578 F.3d at 636. Moreover, thelicy considerations underlying
theMarroccocourt’s decision apply equally herét the suppression hearing, Detective
Romano testified that the police do not normatex a drug-detecting dog at the Amtrak station,
and they tend not to use narcotics-detecting dotistnere is a specific ars¢. (Tr. 98-100.) As
suggested by the courtMarroccag, it is likely that the demand for drug-sniffing dogs exceeds
their availability. See Marroccp578 F.3d at 636see also Goodwjr#49 F.3d at 771
(“[A]lpparently there aren’t enough of these highlgied dogs to have one tethered at every bus
station, train station, ararport in Chicago.”). Accordinghthe officers’ conduct in this case
comports with law enforcement’s genlardgerest in conserving resourceSee Marroccp578

F.3d at 636.

Finally, the officers acted with reasaisie promptness when conducting their
investigation. As irMarroccag, even though Simonds had purchased his train ticket on May 19,
2003, the day before his scheduled departuregffieers did not learn of his purchase until the
morning May 20, 2003See idat 636-37. At that point, Agent Evans promptly instituted a
search of the DEA’s NADDIS database, and, armih the results of this search, the officers
approached and questioned Simonds. Oncerdasonably suspectéuht he was carrying
contraband, they immediately detained his ag$ summoned a drug-detecting canine to the
Amtrak police office. Given the information aladile to the officers, the promptness of their

investigation, and the seriousness of the suegeaiffense, the officers behaved reasonably by
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removing Simonds’s luggage from the train anchnging for a dog sniff shortly thereaft&See
id. at 637.

While reasonable suspicion permitted thecefifs to seize Simonds’s luggage and remove
it from the train, the Court must now considex tonstitutional significance of the officers’
warrantless search of Simonds’s bags afteptsttive dog alert. The Government argues that
the officers’ search of Simondisggage—the attaché case, in wafar—was valid pursuant to
the inevitable discovery doctrind.he Court agrees. The inevitable discovery doctrine provides
that “the exclusionary rule should not be aggpwhen all the stepsqaired to obtain a valid
warrant have been taken before the premature search octunigetl States v. Elded66 F.3d
1090, 1091 (7th Cir. 2006). To invoke the inevikathscovery doctringhe Government must
demonstrate that (1) “it had, or would haveadted, an independent, legal justification for
conducting a search that would have led todiseovery of the evidence;” and (2) “it would
have conducted a lawful searclsabt the challenged conductMarrocco 578 F.3d at 637-38.

Under the instant facts, the Government hasfsadiits burden. With respect to the first
prong of the inevitable diswery test, the court iMarroccorecognized that a positive dog sniff
gives rise to an independent, legadtification for @nducting a searchd. at 638. In this case,
the drug dog alerted to theathé case containing the $40,000ith respect to the second
prong, the Government must show that the officers would have sougintant and conducted a
lawful search.ld. at 639. Seventh Circuit “case law esistiks that the inevitable discovery rule
applies . . . where investigating officers undoulytebuld have followed routine, established
steps resulting in the issuance of a warratd.” Given that the officers knew that Simonds fit
the profile of a drug courier, he behaved stispsly when they qustioned him, and the dog

detected the presence of narcotics in Simorldggage, it would be uaasonable to conclude
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that they would have failed t@sk and obtain a search warraSte idat 640. Accordingly, the
Government has satisfied both requirementsnfeoking the inevitable discovery doctrine.

Alternatively, if the officers had not developed reasonable suspicion to detain and
subject Simonds’s bags to a dog sniff, thegoubtedly would have formed an independent
justification to search Sionds’s luggage once they opened his gym bag and discovered 12
pounds of marijuana inside. Simonds claimsydéner, that he never provided the officers
consent to search his bagsdavithout Simonds’s consent etlofficers’ warrantless search
violated his Fourth Amendment rightSee United States v. Parkd69 F.3d 1074, 1077 (7th
Cir. 2006)(“The Fourth Amendment's probable causd warrant requirements do not apply . . .
where an authorized party voluntarily consenta search.”) In contrast, both Agent Evans and
Detective Romano insist that Simonds consentékeio search of his gym bag. (Tr. 38-40, 80.)
The Court credits the officergestimony. While the officers haggven the Court no reason to
guestion their testimony, Simonds has pregktite Court with many reasons to doubt his
credibility. During the suppression hearing, Simoadsnitted that he had initially lied to the
officers about the contents of his luggage. (Tr. 120.) In addition, despite refusing to answer
guestions about the sourcetbé $40,000 throughout discoyeat the suppression hearing,
Simonds told an entirely incredible story atisg that he had lawtly obtained the $40,000.
The Court finds that Simonds consented tostserch of his bag, which led to the officers’
discovery of the 12 pounds of marijuana inside of it.

Upon discovering the marijuana, the officarsuld have had probable cause to arrest
Simonds, and they would have been permittgeetform a search incident to his arreghited
States v. JackspB877 F.3d 715, 716 (7th Cir. 2004) (“[l]tieasonable for the police to search

the body, clothing, and immediate possessior@gbne in custody following an arrest on
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probable cause.”). Accordingly,the officers had not formegkasonable suspicion to detain
Simonds’s luggage before finding the marijuana—and the Court finds thatateythey
certainly would have developeah independent basis to seaBimonds’s luggage once they
discovered the marijuana in his gym bag. In sum, the Court finds that Agent Evans and
Detective Romano had reasonablspscion to detain Simonds’sggage, their detention of his
luggage was reasonable under threwsnstances, and they inevitably would have discovered the
$40,000 in Simonds’s attaché case ab#eeir warrantless searcfiherefore, Claimants’ motion
to suppress is DENIED.
b. Motion for Summary Judgment

The Court next considers the Governmenttstion for summary judgment. In support of
its motion, the Government argues that it has demonstrated a substamiection between the
defendant funds and illegal nariostactivity; thereforethe funds are subject to forfeiture.
Summary judgment is appropriatéthe pleadings, the discevy and disclosure materials on
file, and any affidavits show that there is no geaussue as to any material fact and that the
movant is entitled to judgmenst a matter of law.” Fed.RyCOP. 56(c). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury could return a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, Inely7 U.S. 242, 248 (1986). The party
seeking summary judgment bears the burdentabkshing that no genuine issue of material
fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant meets this burden,
the non-movant must set forth specific fa@sscintilla of evigence” is insufficient)
demonstrating that there is a genusgue for trial. Fed.R.Civ.P. 56(éYnderson477 U.S. at

252.
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When reviewing a motion for summary judgmehg court must view the facts in the
light most favorable to the nonmoving party andvdiall reasonable inferences in that party's
favor. See Schuster v. Lucent Tech.,,I827 F.3d 569, 573 (7th Cir. 2003). At summary
judgment, the “court's role is not to evaluatewmgght of the evidencéo judge the credibility
of witnesses, or to determine the truth of thetemabut instead to determine whether there is a
genuine issue of triable factNat'l Athletic Sportswear, In v. Westfield Ins. C0528 F.3d 508,
512 (7th Cir. 2008).

In a forfeiture action, the Government shuemonstrate by a preponderance of the
evidence that it has probable causeiwlly forfeit the defendant currencydnited States v.
Edwards 885 F.2d 377, 389-90 (7th Cir. 1989) (citidgited States v. $38,600 in U.S.
Currency 784 F.2d 694 (5th Cir. 1986)). Probabdaise in this context is defined as a
“reasonable ground for the belief of guilt suppdrby less than prima facie proof but more than
mere suspicion,United States v. On Leong i@bse Merchants Ass’'n Bld®18 F.2d 1289,

1292 (7th Cir. 1990)ert. denied502 U.S. 809 (1991) (citation omitted), and is evaluated by
considering the “totalitypf the circumstances.Edwards 885 F.2d at 390. “Probable cause for
the forfeiture exists if the government dentoaites a nexus between the seized property and
illegal narcotics activity.”United States v. All Assets aBduip. of West Side Bldg. Corp38

F.3d 1181, 1188 (7th Cir. 1995However, the Governmengad not establish a “direct
connection between the property ®dijto seizure and the illegal activity that renders the items
forfeitable.” Edwards,885 F.2d at 390. “[P]robable causguires only a probability or
substantial chance of criminal activity, raot actual showing of such activitylt (citing lllinois

v. Gates462 U.S. 213, 244 n.13 (1983) (internal quotation marks omitted).
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Once the Government demonstrates probablse;dhe burden shifts to the claimant to
establish by a preponderance af #vidence that the defendantrency is not subject to
forfeiture. All Assets and Equip. of West Side Bldg. C&8.F.3d at 1189. Specifically, the
claimant must demonstrate that the defenflards were not used in connection with drug
trafficking. See United States v. Flemjr&y7 F.2d 602, 609 (7th Cir. 1982). If he fails to do so,
the Government’s “showing of pibable cause alone will supparjudgment of forfeiture.”All
Assets and Equip. of West Side Bldg. C&®.F.3d at 1189.

Here, the “totality of the circumstances” establishes a substantial nexus between the
defendant funds and illegal narostactivity. As annitial matter, the Court may properly draw
inferences and grant summary judgment on tlsésha the significantjocumented disparity
between Simonds’s claimed income anel $40,000 he was carrying in his luggagee United
States v. Funds in the Amount of $30,670403 F.3d 448, 466 (7th Cir. 2005). Moreover, the
Seventh Circuit has held that:

[W]here a defendant's verifiable income canpagsibly account for the level of wealth

displayed and where there is strong evidenaettie defendant isagrug trafficker, then

there is probable cause to believe that thalthies either a direqiroduct of the illicit

activity or that it is traceablto the activity as proceeds.

Edwards 885 F.2d at 390. The noteable incongruence between Simonds’s income and the
$40,000 in his possession, combined with otherengd of his involvement in drug trafficking,
support a finding of probable cause to seizedtfendant funds. Simonds has not presented any
evidence indicating that he legitimatelyead the $40,000 he was carrying on May 20, 2003.

Indeed, throughout discovery, Simonds assériedrifth Amendment right against self

incrimination and refused to answer any guest about the source and ownership of the
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$40,000° The funds that Simonds was carrying on May 20, 2003 represent almost double his
life savings at that time and ngafour times his annual incomé&imonds admits that, as of that
date, he was making roughly $11,000 per yeahate$25,000 in savings, and his expenses
included $2,200 in monthly rent plus living expesgor himself and his two sons. Considering
Simonds’s financial status and his failure tplein the source of the $40,000, it is impossible to
conclude that Simonds obtained the funds legitimately.

Beyond the inferences drawn from the significant incongruence between Simonds’s
financial status and the $40,000 he was cagiyadditional evidence supports the Court’s
finding of probable cause to seite currency. For instance, tfaets that led the Court to find
that the officers had reasonable suspicioddiain Simonds’s bag (discussed above when
considering Claimants’ motion guppress) are highly relevanttiis context as well. Stated
succinctly, Simonds’s suspiciotravel arrangements, his nervous behavior when questioned by
the officers, and the officeréihding of 12 pounds of marijuann Simonds’s possession all
suggest a substantial connection between thexdefe funds and drug ffecking. Moreover, a
positive dog alert, which occurred in this casanstitutes “strong probative evidence of illegal
narcotics activity” to support sumnygudgment in a forfeiture cas&30,670 403 F.3d a#70.
In United States v. Funds in the Amount of $30,87® Seventh Circuit held that a positive dog
alert, in conjunction with othdactors including the claimant’s suspicious travel arrangements

and failure to provide a legitiate explanation for the fundsypported the award of summary

2 As discussed below, the Court is permitted to draw adverse inferences from Simonds’s silence. TleeSourt n
that, at the suppression hearing, Simonds asserted that he had legally obtained the fundalaitissuere a gift

from his now-deceased mother. This was the first timenduhie course of these prodewgs that Simonds either
claimed an ownership interest in the funds or attednftexplain their source. Even if the Court believed
Simonds’s incredible explanation, \&ee not entitled to consider Simondsigpression hearing testimony in
resolving this motion due to his assertion of the Fifth Amendment throughout discovery proge8dmdynited

States v. 2001 Mercedes Benz ML,326. 08-C-939, 2009 WL 3334748, at *2 (E.D. Wis. Oct. 14, 2009) (Because
the claimant in a forfeiturproceeding “shielded herself froguestioning during pretrialiscovery, she should not

be allowed to offer her own selectivedaself-serving version of the eventsan effort to cre& a factual dispute

after the government has incurred the expense of moving for summary judgment.”).
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judgment to the Governmenid. at 469. As the same facts existhis case, the “totality of the
circumstances” establishes a substantial nexigelea the defendant fundsd illegal narcotics
activity. See id; United States v. $23,500 in U.S. CurreNoy 07 V 5427, 2008 WL 4936741
(N.D. lll. Nov. 17, 2008)totality of the circumstances supported forfeiture where the claimant
bought a first-class ticket with calie day before his departureas traveling to a source city,
was unable to provide a legitimate explamatior the $23,500 he was carrying in cash, and a
drug dog alerted to the presence of narcotickhercurrency). The Government has therefore
satisfied its burden of proving, laypreponderance of the evidenpgmbable cause to seize the
defendant funds.

Once the Government has demonstrated proleabigse, the burden shifts to the claimant
to establish that the defendant funds wereuset in connection with drug traffickingee
United States v. Flemin77 F.2d 602, 609 (7th Cir. 1982) ndler the facts in this case,
Claimants have failed to meet their burd@mroughout discovery, 8ionds invoked his Fifth
Amendment right against selfdrimination, refusing to answer the Government’s questions
about the source of the defendant funds. Simamtabsolutely entitled to do so, but having
made this choice, he cannot carry his burden of prck23,500 2008 WL 4936741, at *5.
Although a claimant may assert the Fifth Amendimime fails to rebut the Government’s
evidence, a showing of probable caadone will support a forfeitureSee ig All Assets and
Equip. of West Side Bldg. Corp8 F.3d at 1189)nited States v. One 1985 Plymouth Colt
Vista, 644 F.Supp. 1546, 1550-53 (N.D. IIl. 1986).

Furthermore, the Court may draw an advéngerence from Simonds’s invocation of the
Fifth Amendment in this proceedin@®axter v. Parmigianp425 U.S. 308, 318 (1976ee also

LaSalle Bank Lake View v. Segub&4 F.3d 387, 390 (7th Cir. 1998Yhe rule that adverse
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inferences may be drawn from Fifth Amendmsiténce in civil procedings has been widely
recognized by the circuit courts appeals, including our own.Here, the Court need not even
draw such an inference to cdude that Simonds has failedreet his burden. Simonds has
offered no evidence to defeat the Government’s showing of probable cause, and despite
exceeding the page-limit imposed by this Caustanding order, Simonds’s response to the
Government’s motion for summary judgment neagdresses the Government’s primary basis
for seeking summary judgment—ttthe defendant funds were used in connection with narcotics
trafficking.

The Court finds that the Governmenshaet its burden of establishing by a
preponderance of the evidence that it has prolzahise to forfeit the defendant currency. The
totality of the circumstances point to the inestdp conclusion that the defendant funds are the
proceeds of, or were intended to facilitatarcotics trafficking. Moreover, by offering no
evidence to rebut the Government’s showing, i6&aits have not come close to carrying their
burden. Accordingly, the defendant funds faréeitable to the United States, and the
Government’s motion for sumamny judgment is GRANTED.

[I1.  Conclusion
For the foregoing reasons, Claimanttion to suppress is DENIED, and the

Government’s motion for sumamny judgment is GRANTED.

Enter:
/s/DavidH. Coar

David H. Coar
UnitedStateDistrict Judge
Dated: December 10, 2009
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