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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
WACHOVIA SECURITIES, LLC

Plaintiff, 04 C 3082

)
)
)
V. )
) Judge Virginia M. Kendall
DAVID NEUHAUSER, et al, )
)
Defendants. )

CORRECTED MEMORANDUM OPINION AND ORDER

PlaintifffJudgmen€reditor Wachovia Securities, LL§lUccessor in interest to Prudential
Securities Incorporated (“Wachovia”), sued Loop Corporation (“Loop”) for breachntdrgin
agreementWachovia subsequently obtained arbitration award against Loop, whickas
confirmed by a courof this districtin the amount of $2,478,418.80, plus attorneys’ fees and
costs. See Wachovia v. Loop CorpCase No. 05 C 3788 (N.D. Ill.) (the “Loop Action”).
Wachovia alsonitiated the present action against Loopigners, includingefendants Andrew
A. Jahelka (“Jahelka”), Richard O. Nichols (“Nichols”), and Leon A Greenbldtt, |
(“Greenblatt,” and together with Jahelka and Nicht® “Individual Defendants”)for veil-
piercing, fraudulent transfer, and other violatiorislllinois law arising from thelndividual
Defendantsimproper relationship with LoopSee Wachovia v. Greenblatt, et &ase No. 04 C
3082 (the “Greenblatt Action™). Following a bench trial, this Court founthdividual
Defendantgointly and severdy liable for the damages owed by Loop. Based on this finding,
the Court entered judgment against Individual Defendarttse amount of Loop’s damages for

breach of the margin agreement, plus additional inténethe amount of $382,287.6pjus

1 Unless otherwise indicated, all docket references are references to the GreeniblatOACE 3082.
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separa attorneys’fees and costs in the amount of $1,110,669.460 date, a total of
$1,492,957.06 plus pogidgment interest remains unsatisfied.

This Court referredhll postirial motions to Magistrate Judge Maria Valde?/achovia
moved for turnover of ctin assets ofndividual DefendantgDkt. 673, 675, 715) and also
moved for contempt againBanco Panamericano, Inc. (“Barigéor failure to comply with this
Court’s order to answer a citation to discover agéghs 669). Individual Defendant®ppo®d
any turnover or contempt finding, and also mosgegaratelyfor relief from judgment in the
Greenblatt Action on grounds that lllinois Iswone satisfaction ruletleemsWachovia tohave
acceptedull satisfaction of both judgments by virtue of its havemgepted satisfaction of the
Loop Action. (Dkt. 645).

Magistrate Judge Valdagsued four segrate Report and Recommendatapmnions (the
“R&Rs”) recommendinghat this Court denyhe motio for relief from judgmen{Dkt. 746),
grant Wachovia’s motion for turnover of EZ Links Golf, Inc. stock (the “EZ Links Sjcdo&ld
by Loop (Dkt. 748),grant Wachovia’s motions foturnover of Defendant Jahelka’s fine art,
automobile, and personal fundsktD750),and grant Wachovia’s motion for contemgiaast
Banco (Dkt. 752) Various Individual Defendantsnd third parties have objected to the four
R&Rs. For the reasons stated below, the objections are overruled and thea@mig each
R&R in its entirety, with instruction to Judge Valdez to revis#é mechanics of the EZ Links
Stock sale.

Standard of Review

Upon specific objection to a magistrate judge’s report and recommended disposition of a
dispositive motion, “a just of the court shall make a de novo determination of those portions of

the report or specified proposed findings or recommendations to which objection is made.” 28



U.S.C. 8 636(b)(1); Fed. R. Civ. P. 72(b)(3). In contrast, recommendations bysaratagudge
for nondispositive matters shall be reviewed under the “clearly erroneous or cotatrizmy”
standard of review. Fed. R. Civ. P. 72(a)heT istrict court judge makes the ultimate decisi
to adopt, reject, or modifthe recommendatigror return it to the magistrate judge with further
instructions Schur v. L.A. Weight Loss Ctrs., In677 F.3d 752, 7607th Cir. 2009), FedR.
Civ. P. 74b)(3). Because the four reports and recommendations issued by Judge Valdez concern
dispositive maers, the Court reviews each objection below de novo.

Obijections

A. Objections Regarding the Motion for Relief from Judgment

Jahelka,Nichols and Greenblatbbject to the R&R on the Motion for Relief from
Judgment on grounds that Magistrate Judge \aideorrectly determined that the lIllinois “one
satisfaction rule” does not apply to the Loop Action and the Greenblatt Action. Salbgifi
they object that Magistrate Judge Valdez incorrectly concluded that the Loop Actiorthend
Greenblatt Ation alleged separate injuries, thereby nullifying the application of the rule.

lllinois law limits a plaintiff who has obtained judgmermgainst more than one paftyr
the same loss to a single satisfaction for a single inj&ge Hentz v. Unverfehi$04 N.E.2d
536, 541 (lll. App. 1992). The rule operates to prevent double recovery by a plaintiff, or the
overcompensation of a plaintiffor a single injury. See, e.g., Phoenix Bond & Indem. Co. v.
Bridge 2012 WL &06, *1(N.D. Ill., Jan. 2, 2012fquotingBUC Int'l Yacht Council Ltd.517
F.3d 1271, 1277 (11th Cir. 2008)Judge Valdez correctly assessed the injuries inLtogp
Action and the Greenblattofion and concluded that the single action rule is inapplicable here.
The Loop Action and the Greblatt Action allegedifferent injuries Wachovia sed Loop for

breach of contract but sued the Individual Defend&ontsheir systematic looting of corporate



assets and failure to adhere to corporate legahtieiseh actionsamounted to a “shell game”ah
inhibited Wachoviafrom recovering theamounts Loop failed t@pay under the contract. The
facts at issue in the Greenblatt Actiere of considerablyider scope of facts than those at
issue in the Loop Action, and primarily involved the conduct dividual actors rather than
Loop.

Individual Defendantsnake much of this Court’s language in the bench trial opinion in
the Greenblatt Action that the Loop Action’s judgment wasdine qua norof the Second
Judgment in the Greenblatt Action. But Wachovia is not seeking to collect the amwedts
under the Loop Action Judgment in this actiofll parties agree that those damages have been
satisfied Wachovia is now seeking only the attorsiefees and the interest earniedm the
prosecution of the Gredétatt Action— amountghat would never have been incurred had Loop
made good on what it owed under the Loop Actidollection of these amounts, owed under
the Greenblatt Action but not the Loop Action, is not “overcompensation” for the injury from the
breach. It is compensation for the additional injury of an entirely new suit in wramllect
amounts previously owedTo seek the damages owed under the Greenblatt Action that are in
excess of thospaid through satisfaction of the Loop Actimnentirely appropriate and Jahelka’s
and Nichols’ objections are overruled.

Individual DefendantsMotion for Relief fromJudgment is in fact an attempt to sprang
restrictive view ofthe one satisfaction rule on Wachovia to bind them to the lower of the two
judgments obtained against an intertwined collectodncorporation and individualsThe
attorneys’ fees and costs incurred by Wachovidahen Greenblatt Actiona 3year litigation
against the Individual Defendants for corporate malfeasaepeesent collection efforts by

Wachoviawholly separate from any underlying breach by the corporate entity, leffopts that



took years of proceedings in both actions to attempt to collect anything whatseoeaerounts
found rightly owed to Wachovia. To deprive Wachovia of the right to collect on those attorney
fees and costs after this costdynd hard fought battle would be cary to llinois law and
simply unfait  Theobjections to the Report and Recommendation (Dkt. 746) are overruled.

B. Motion for Turnover of Jahelka’s EZ Links Stock Held by Loop

Defendand Jahelka and Loopbject to the R&R recommending that this Cogwrant
Wachovia’'s Motion for Turnover of Defendant Jahelka's EZ Links Golf, Inc. stthek ‘€EZ
Links Stock”). The R&R regarding the EZ Links Stock is adopted in its entirety. Wachovi
does not seek turnover of all of Loop’s holdings of EZ Links Stoatker, Wachovia only seeks
turnover of 30%. This Court has already made a determination that Jahelkaltsrtiegoof
Loop, and that ruling has been upheld on appeal to the Seventh Circuit. Jahelka admitted in his
deposition that he is the owner of 30% of Loop. Therefore, Wachovia’s motion for turnaver is
straightforward recovery of Jahelka’'s interest in an agkdéthe corporation of which he is the
alter ego

Jahelka’s and Loop’s arguments that this ruling amawritaproper posfudgment ved
piercing and/or “reverse vetiercing” are unavailing. First, theases cited by Jahelka and Loop
suggesting thgbostjudgment veHpiercing is improper are thoroughly distinguishal8ee, e.g.,
Star Ins. Co. v. Risk Mktg. Group, In&61 F.3d 656, 660 (7th Cir. 2009) (lllinois state law
would not permit vetpiercing in supplementary proceedings on a collectiae);&Roofers’
Pension Fund v. Robinson Roofing, |n2010 WL 4962820N.D. Ill. Dec. 1, 2010) (veil
piercing not appropriate in pegtdgment proceeding to collect ERISA judgmeinbom
corporation);Newcourt Capital USA Inc. v. Rubloff Aviatidmaint. Sens.,, 2009 WL 635489

(N.D. lll. March 11, 2009veil-piercing in supplementary proceedings not appropriate to collect



judgment on breach of contract). In each of these cases, the underlying judgment upon whic
was not a veipiercing claim and the individuals from whom assets were sought were not
defendants in the actiorin fact, the lllinois case upon which these federal casesRgbhos V.
Heart-Land Dev.Co, 630 N.E.2d 1054 (lll. App. 1994), created the general rule against
supplementaveil-piercing whenissues of corporate formalities wdrest raised but suggested
that potentially meritorious vepiercing allegations should be filed as a separate Jiiat is
precisely what happened here between Wachovia, Loop, and the Individual Defezaichis
Court has explicitly found vepiercing to beappropriatebecause the individuals and the
corporation were so intertwineand corporate formalities ignored. Therefore, continuing to
enforce veil-piercing in a posjudgment proceedingn a veil-piercing caseis entirely
appropriate.

Second, Jahelka and Loop provide no legal support for their position th@iereihg
“in reverse” is not permittednder lllinois law in fact, the $venth Circuit has recognized the
use of the doctrinen certaincircumstancesSee Scholes v. Lehmarw® F.3d 750, 7587th Cir.
1995) (recognizing reverse veil piercing). While generally used only irsloaesholder cases,
SO as not to injure the other shareholdseg idat 758,in this instance all shanelders of Loop
have been found liable for Loop’s debts onad#ter-egotheory, adding unique suppdar veil-
piercing “in reverse” in this particular cas€ourts in this district anelsewherehave likewise
determined thateil-piercingin reverse may be an appropriate reme8ige e.g., Boatmen’s Nat.
Bank. of St. Louis v. Smjtli06 F. Supp. 30, 32 (N.D. Ill. 1989) (granting turnover of corporate
assets to satisfy obligation of an individual who had been found to baltdreego of the
corporation ad noting that under lIllinois law “the concerns which form the basis of the

traditional [alter ego] doctrine are quite applicable to piercing ‘in reversigat corporate status



not encourage irresponsible individual activity by shielding wealth frorarteffto assess
responsibility for these actions” In re Schimmelpick183 F.3d 3475th Cir. 1999) (“Piercing
the corporate veil in “reverse” has been recognized in many jurisdicscans @quitable doctrine
used to prevent injustice by corporate pmhes.”) (collecting casespahl v. Gardney 583 F.
Supp. 1262, 1268 (D. Utah 1984) (“the equitable alter ego doctrine may be applied in the
‘reverse’ sense to disregard the corporation to reach corporate assets forghgoabliof an
individual”) (collecting cases.) Permitting turnover to Wachovia of that portion of the EZ Links
Stock owned by Loop equal to Jahelka’s admitted ownership interest in Loop is aperdpreat
objection to the R&R (Dkt. 748) is overruled; however, the issue of the apgieopreans of
turnover of the stock (whether by public or private sale) is returned to Judgez \4alaeither
party has adequately briefed the relative merits of the mechanics of the sale.

C. Motion for Turnover of Jahelka’s Fine Art & Automobile

Defendant Jahelka objects to the R&R issued by Judge Valdez recommending that this
Court grant Wachovia’s motion for turnover of Jahelka’s original Ansel Adams photodpiaph
BMW, and amounts in his Citibank deposit accoumtpartial satisfaction of thensatisfied
portion of the Greenblatt Action. Jahelka’s first objection, that turnover should be stayed
pending review of the motion for relief from judgment, is mooted by this Court’s adoption of the
R&R denying relief. SeePart A,supra Jahelka’'s escond objection, that certain portions of the
personal assets at issue, should be exempt, is overruled. Judge Valdez correctiyatethat
pursuant to 735 ILCS 1402(l), any claims of exemption must take the form of a request for
hearing and must be made prior to the return date on the citation to discover thenassets i
guestion. It is undisputed that the citation to discover Jahelka’s assets wdsosedahelka on

December 19, 2011 with a return date of June 19, 2012. Despite this exceptionally long period,



Jahelka served his notice of exemption on June 25, 2012 and never requested a hearing as
required by statute. Therefore, the Court agrees with the R&R that anys @aiexemption
have been waived.

Judge Valdez also properly rejected Jahslleagument that sale of the photograph and
automobile would leave him without a remedy should this Court’s ruling ultimately be
overturned. Jahelka cannot in good faith argue that the Ansel Adams photogmphtdathe
exception for unique personatihs,seee.g.Lower Cook County Mobil Dealers’ Ass’n v. Exxon
Mobile Corp, 2006 WL 3590080 at *2 (N.D. lll. 2006), because he admitted at his deposition
that the photograph is presently listed at an art gallery for S#eR&R #750 at 4Should the
ruling be overturned, Jahelka will have the ability to seek the return of funditover. See
Schak v. Blom777 N.E.2d 635, 640 (lll. App. 2002) (approving return of turnover funds when
the turnover order declared voidlhe objections to the R&R (Dkt. 750) are overruled.

D. Motion for Civil Contempt Against Banco

Finally, Banco objects to the R&R recommending that this Court grant Wachovia’
motion for civil contempt against Bancdudge Valdez’ interpretation of this Court’s statements
is correct ad Banco’s objection is overruled:To prevail on a request for a contempt finding,
the moving party must establish by clear and convincing evidence that (1) a deuiteds forth
an unambiguous command; (2) the alleged contemnor violated that command; (3) the violation
was significant, meaning the alleged contemnor did not substantially gevitplthe order; and
(4) the alleged contemnor failed to make a reasonable and diligenttefémmply.” U.S.S.E.C.

v. Hyatt 621 F.3d 687, 692 (7th Cir. 2010). TkKisurt was perfectly cleat the hearing on
March 9, 2012that notwithstanding the pending motion for relief from judgment and the

Individual Defendants’ intent to pursue the motion, until this Court entered an ordemgfindin



judgment satiged, Wachovia was entitled to search for assets. Banco had alreadytdailed
complywith the citation by the the of the March 9, 2012 hearing; after making its rulthg,

Court gave Banco 14 more dagfter that hearingp comply. Banco still has nabmplied with

the citation and its argument that it made reasonable and diligenteftodomply is based upon

the briefing of the motion for relief from judgmenthe very same reason brought to this Court
and rejected at the March 9, 2012 hearingnd® has violated this Court’s ordard contempis
appropriateas is the sanction recommended by Judge Valdez of $100 per day until Banco fully
complies with the citation, plus payment of attorneys’ fees and costs incurre@ddioVia in
pursuing the motion for contempt. The objecttonthe R&R recommending contempt (Dkt.

752) is overruled.



CONCLUSION

For the reasons stated hereihe Court adopts the recommendations of Judge Valdez
and associated Reports and Recommendatiaaeptsthe Report and Recommendation (Dkt.
746 and denies Individual Defendankdotion for Relief from Judgment (Dk&45); adopts the
Report andRecommendtion (Dkt. 748 and grants Wachovia’'s Motion to Turnover Jahedka’
EZ Links Stock (Dkt.715), with direction to Judg Valdez to revisit the issue of the mechanics
of the sale of the EZ Link Stockdopts the Report and Recommendation (Dkt. 750) and grants
Wachovia’'s Motion for Turnover of Fine Art and Automobile (Dkt. 673) and Wachovia’'s
Motion for Turnover of Fuds of Andrew Jahelka (Dkt. 675)and adopts the Rept and
Recommendation (Dkt. 752) and grants Wachovia’ Motion for Contempt againsb BBkt.

669).

M. Kendall Nt

frgini
éejﬁ States District Court Judge
N ern District of Illinois

Date:March 28, 2013
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