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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN F. TAMBURO, d/b/a MAN'S )
BEST FRIEND SOFTWARE, and )
VERSITY CORPORATION, )
)
Plaintiffs, )
) Case No. 04 C 3317
V. )
) Judge Joan B. Gottschall
Estate of STEVEN DVWRKIN, KRISTEN )
HENRY, ROXANNE HAYES, and KAREN )
MILLS, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Kristen Henry, Roxanne Hayes, Karen Mills, and the estate of Steven Dworkin
have moved to dismiss the seventh amermaaaplaint of John F. Tamburo (“Tamburo”)
d/b/a Man’s Best Friend Software (“MBFSihd Versity Corporation (“Versity”), which
did business as MBFS from March 1999 to May 2004. For the reasons set forth below,
the motion is granted in gaand denied in part.

l. BACKGROUND

MBFS operates The Breeder's Standard™.NET (also known as “TBS.NET”), a
web-based database that customers can usséarch the pedigre®f dogs. (Seventh
Am. Compl. 1Y 39-43.) MBFS populated database, in part, by using an automatic
browsing program to harvest dog pedigrieéormation from the websites of dog
enthusiasts, including Dworkj Henry, Hayes, and Mills. Id. 1Y 42-44, 46-47, & 59.)
Tamburo and Versity allege that DworkiRlenry, Hayes, and Mills knew that it is

common practice and industry stiand on the internet that website that does not use
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commonly accepted methods of excluding autiieri@owsing programs is understood to
have invited all comers tmpy the information therein.ld. 1 57-58.) Dworkin, Henry,
Hayes, and Mills allegedly did not equibeir websites with any commonly accepted
method of excluding automatic browsing programdd. [ 47-58.) Accordingly,
Tamburo and Versity allege that the dodligeee information that appeared on their
websites was free and publicly availabléd. {| 44.) Tamburo and Versity complain that
they were injured when Dworkin, Henry, &8, and Mills made website postings and
sent email blasts accusing MBFS of stealimg dog pedigree information that appeared
on their websites. Id. 11 73-100 & 106-108.) TamburodVersity filed their seventh
amended complaint seekingdaclaratory judgment thainter alia, their conduct was
lawful and seeking damages under lllmoiaw for defamation, trade libel, civil
conspiracy, and tortious interference witlontractual relationshs and prospective
economic advantage. For a more comptetstation of the undeying facts and history
of the case, see the court’s prior opinion #mat of the United States Court of Appeals
for the Seventh Circuit. See Tamburo v. Dworkinr601 F.3d 693 (7th Cir. 2010);
Tamburo v. DworkinNo. 04 C 3317, 2007 WL 3046216 (N.D. Ill. Oct. 9, 2007).
. L EGAL STANDARD

Rule 12(b)(6) enables a defendant to seek dismissal of a complaint that fails to
state a claim upon which reliefan be granted. Fed. Riv. P. 12(b)(6). When
considering a Rule 12(b)(6) motion to dismiss, the court must “tak[e] all well-pleaded
allegations of the complaint as true and \iethem in the light most favorable to the
plaintiff.” Santiago v. Walls599 F.3d 749, 756 (7th Cir. 201@ufting Zimmerman v.

Tribble, 226 F.3d 568, 571 (7th C2000)). Legal conclusionkpwever, are not entitled



to any assumption of truthAshcroft v. Igbagl--- U.S. ----, 129 SCt. 1937, 1949, 173 L.
Ed. 2d 868 (2009). To survive a Rule 12(b)(6) motion to dismiss, the complaint must
provide “a short and plain statent of the claim showing that the pleader is entitled to
relief” so as to “give the defelant fair notice of what the. . claim is and the grounds
upon which it rests.” Fed. R. Civ. P. 8(a)(Bgll Atlantic Corp. v. Twomb}y550 U.S.
544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (20qupting Conley v. Gibsor355 U.S.
41, 47,78 S. Ct. 99, 2 L. Ed. 2d 80 (1957Athough “detailed faatal allegations” are
not necessary, “a plaintiff's obligation to prde the ‘grounds’ of his ‘entitle[ment] to
relief’ requires more than labels and clustwons, and a formulaic recitation of the
elements of a cause of action will not doTwombly 550 U.S. at 555. Rather, the
plaintiff must provide enough fagal allegations to state a claim for relief that is not only
conceivable, but “plausible on its facdd. at 555 & 570see Swanson v. Citibank, N.A.
614 F.3d 400, 403 (7th Cir. 2010) (“a plaintifiist do better than putting a few words on
paper that, in the hands ah imaginative reademight suggest that something has
happened to her thatight be redressed by the law.”) “A claim has facial plausibility
when the plaintiff pleads factual content tlaliows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegieghél, 129 S. Ct. at
1949.
1. ANALYSIS

1 Whether Tamburo isthetrueparty in interest

As the court stated in its June 24, 2008eoy Tamburo is not the real party in
interest in this suit “because ‘all ofehactions alleged in the complaint arise from

conduct initiated by Versity’ anthe context of the allegedidefamatory or otherwise



unprivileged statements makes clear thatsta¢ements referenced [Man’s Best Friend
Software] as a business.” r@@r 3, June 24, 2005, ECF Nbl4.) Accordingly, counts
1, V, VII, VIII, and IX — which are broughbn behalf of Tamburo alone — are dismissed
and counts | and X are similg dismissed insofar as ey are brought on behalf of
Tamburo.
2. Count I Declaratory Judgment

The defendants argue that Versityectaratory judgmentlaim should be
dismissed because “there is no actual controversy between the parties as to any of the
issues on which Plaintiffs seek declaratory judgment.” (Defst. MdDismiss PIs.’
Seventh Am. Compl. at 17.) ¥&ty seeks a declaration that:

a) copying facts from websites is not a abbn of state or federal law, and
“claims by Defendants as to ‘copyright’ $och information [sic], or as to
the ownership thereof, are void as a matter of law,”

b) “website ‘terms of use’ that phibit non-automated copying of animal
pedigree data into commercialdigree software are unlawful and
unenforceable,”

c) “the defendants, by the placement dftrigtive terms tht purport to ban
the non-automated copying of datarfr their web sites if it can be
commercially used constitutes a misuse of the underlying copyright(s) of
their web sites, rendering said copyrights null and void under United
States and Canadian law . . . ."

(Seventh Am. Compl. at 21-22.)



“Federal courts established pursuant to Article Il of the Constitution do not
render advisory opinions.Wis. Envtl. Decade, Inc. v. State Bar of Wi47 F.2d 407,
410 (7th Cir. 1984). “The jurisdiction of sln courts is accordingly limited to actual
cases and controversiedd. In order to determine vether there is an actual
controversy between the partiéise court must consider “wtheer the facts alleged, under
all the circumstances, show that there ssibstantial controversy, between parties having
adverse legal interests, of sufficient imneni and reality to warrant the issuance of a
declaratory judgment.’Medimmune, Inc. v. Genentech, |19 U.S. 118, 127, 127 S.
Ct. 764, 166 L. Ed. 2d 604 (200'9upting Maryland Casualty Co. v. Pacific Coal & Oil
Co, 312 U.S. 270, 273, 61 S. Ct. 510, 85 L. Ed. 826 (1941)). “The difference between an
abstract question calling for an advisory opirgom a ripe ‘case or controversy’ is one of
degree, not discernibley any precise test.Wis. Envtl. Decader47 F.2d at 410.

The Seventh Circuit’s analysis Wisconsin Environmental Decade, Inc. v. State
Bar of Wisconsin747 F.2d 407 (1984), is instruatieven though, unlike here, the
Seventh Circuit was considering a requestfdeclaratory judgmetat a state law was
unconstitutional. IWisconsin Environmental Decadenonlawyer who had been
advocating on behalf of his nonprofit befaréegislative agency sought a declaratory
judgment that he had a First Amendment righdlo so without regarth Wisconsin rules
prohibiting the unauthorizepractice of law.Id. at 409. The Seventh Circuit held that a
declaratory judgment was inappropriagcause there was no actual controvetdyat
409. The Seventh Circuit reasoned thatrihelawyer was not in immediate danger of
adverse legal consequeng¢akhough the State Bar th&nown of the nonlawyer’s

activities for over ten years, they had yet ketaction), the threatf adverse legal action



had not caused the nonlawyer to ceasadiv®cacy, and it was uncertain that the
Wisconsin Supreme Court would hold that ttmmlawyer’s activities actually constituted
the unauthorized practice of lawd. at 412-13.

A declaratory judgment is also inappropriate in Versity’s case. Versity contends
that the defendants have accused ¢avhmitting a federal felony, “where an
unauthorized person, acting interstate, ‘causég taccessed’ a computer to ‘obtain data
or services.” (Pls.” Mem. in Opp’n to Defd-ourth Mot. to Dismiss at 15.) However,
as inWisconsin Environmental Decadeappears unlikely that Versity will suffer such
adverse legal consequences because itarseadtomatic browsing program to harvest
facts from dog enthusiasta/ebsites. Although Versity has been harvesting such
information since 2004, it does not allege th&tderal prosecutar any other federal
official has ever suggested that the fedgmlernment may prosecutdor a violation of
federal law. Furthermore, despite the fihett the defendants have been well aware of
Versity’s activities since 2004, V&ty does not allege that thégpve instituted copyright
or other proceedings against it. In fact, \tgralleges that Henry’s attorney advised her
that Versity had acted lawfully and that shee@&ted this advice the other defendants.
(Seventh Am. Compl. § 89.) Given thise thossibility that the defendants will bring
legal action against Versity is remote.

In addition, Versity does not allege thag tthreat of adverse legal consequences
caused it to cease or alter itssimess activities. Versity contends in its response that it
faces the immediate threatldfgation because the defendattsve threatened Plaintiffs
with all manner of counterclaims, ineling copyright infringement,” and listed “a

copyright interest” as one of their defengean August 19, 2010 status report filed with



Magistrate Judge Nolan. (Pls.” Mem. in OppdnDefs.” Fourth Mot. to Dismiss at 16.)
However, “[o]nly the actions of the dedory defendant known to the declaratory
plaintiff at the time the action is commena=h be considered in determining whether
such a threat exists.Norfolk S. Ry. Co. v. Guthri@33 F.3d 532, 534-35 (7th Cir. 2000).
As Versity does not suggest that the deferglaat threatened litigation before it initially
made its declaratory judgmetitiim, this argument does not help Versity’s cause. Thus,
as inWisconsin Environmental Decadéhe controversy lackthe degree of immediacy
requisite for adjudication by aderal court.” 747 F.2d at 412.

Furthermore, even if there were an atttontroversy, this court would exercise
its discretion to decline to gnt a declaratory judgment boad as that which Versity
seeks. “The Declaratory Judgment Act provides that a anagtdeclare the rights and
other legal relations of anytaerested party,” 28 U.S.C.Z01(a) (emphasis added), not
that itmustdo so.” Medimmune549 U.S. at 136. “This text has long been understood
‘to confer on federal courts unique and dahsal discretion in deciding whether to
declare the rights of litigants.’Td. (quoting Wilton v. Seven Falls C&615 U.S. 277,
286, 115 S. Ct. 2137, 132 L. Ed. 2d 214 (1995)). Versity seeks a declaratory judgment
that,inter alia, its copying of facts frorwebsites did not violatany state or federal law.
(Seventh Am. Compl.  110.) This courtlilees to issue such a broad declaration
especially where Versity does not stand to suffer any harm or be placed under immediate
threat of suit in the absence of declaratory relief. Adiogly, Count | is dismissed.
3. Count I1: Tortious Interference with a Contractual Relationship

“In order to state a claim for tortiousterference with contractual rights, [a

plaintifff must plead: (1) the existence of antact; (2) the defendants’ awareness of the



contract; (3) the intentional inducement of@ntract breach; (4) an actual breach of the
contract; and (5) damages.Cody v. Harris 409 F.3d 853, 859 (7th Cir. 2005). The
defendants argue that Versity’s tortious interference with contractual rights claim should
be dismissed because Versity has not pled: a) the existence of any enforceable contract
between it and a specific thiparty, b) that any of the defdants were aware of any such
contract, and c) that the defitants intentionallyrad unjustifiably induced a breach of a
contract. (Defs.” Mot. to Dismiss Pls.” Seate Am. Compl. at 5.) Versity argues that
federal notice pleading does not require iidentify the details of the contract or the
identity of other parties to the contract. (PMem. in Opp’n to Defs.” Fourth Mot. to
Dismiss at 5.) This court agrees.

This is not a case in which the plaifi allegations were so unaccompanied by
factual context that the plaintiff's claims wereerely conceivable and not plausible. On
the contrary, Versity spends more than 10@geaphs of its seventh amended complaint
laying out factual allegations which, if trusuggest that the defendants a) jointly
orchestrated a campaign to boycott Versitgieducts because Véss allegedly stole
their data and b) reveled in news thdersity’'s customers had canceled their
subscriptions. This court can reasonably infer from this factual background that the
defendants: 1) knew that ¥&ty had contracts with dog enthusiasts (after all, the
defendants’ concern was that Versity waldirggtheir data at $9.95/month and a sale of
such subscriptions cannot occur without a customer accepting the seller's offer),
2) intended to induce those enthusiasts @ath those contracts, and 3) actually caused
the breach of those contracts. (Seventh Sampl.  76.) Versity has also pled that it

has lost revenue as a result tbe defendants’ actions. Séeld. §f 106-08.) The



defendants are certainly on notice of the fadvaasis of Versity’s claim. Given all of the
above, Versity has properly pled its tortious interference with aaoal relationship
claim.

The defendants further argue that Versigs essentially pled itself out of court
because the fact that the defendants’ statesnwere protected by a conditional privilege
is apparent from the face of the complaifDefs.” Mot. to Dismiss PIs.” Seventh Am.
Compl. at 7-8.) “[Aln othewise defamatory statement may not be actionable if a
qualified privilege exists.”Haywood v. Lucent Tech., In@23 F.3d 524, 533 (7th Cir.
2003). “llinois common law protects ‘hortesommunications of misinformation in
certain favored circumstances in order facilitate the availability of correct
information.” 1d. (quoting Kuwik v. StarmariStar Marketing & Admin., In¢.619
N.E.2d 129, 133 (lll. 1993)). Under lllinois law, a conditional privilege exists where
“some interest of the person who publistiee defamatory matter is involvedRuwik,

619 N.E.2d at 135 (quoting S. Harper, F. James & O. Gray, The Law of Torts § 5.25, at
216 (2d ed. 1986)). However, even if the defents were entitletb a privilege, under
lllinois law, their “communication[s] can it be defamatory and actionable if the
privilege has been abused.”Giant Screen Sports v. Canadian Imperial Bank of
Commerce553 F.3d 527, 536 (7th Cir. 2009).

Thus, even if Versity alleged facts thaiggest that the defendants’ statements
were privileged, if Versity ab alleged facts that plausibsuggest that the defendants
forfeited that privilege by abusing it, théfersity’s claim survives. A defaming party
forfeits its privilege when it acts with rdess disregard of the defamed party’s rights by

making “a statement ‘despite a high degmfe awareness of probable falsity or



entertaining serious doubts as to its truth”despite failing to investigate the trutid.
(quoting Kuwik 619 N.E.2d at 133). “Although whetherqualified privilege exists is a
guestion of law for the court, the issue ofetlter the privilege was abused is a question
of fact for the jury.” Id.

Even assuming that it is apparent from the face of Versity’s complaint that a
conditional privilege applied tohe defendants’ statements,is also apparent that —
viewing the facts in a light mo$tvorable to Versity (as the court must at this stage) — the
defendants abused any such privilege by eiifiéng to properly investigate or outright
disregarding whether their afjations that Versity stole their data were actually true.
Versity alleges that, becautiee defendants did not conform to the industry practice of
equipping their websites with commonbccepted methods of excluding automatic
browsing programs like the one Versity usethaovest the dog pedigree information that
the defendants allege was stolen, the defetisdassentially issued a message to all
comers that the information therein was ffee the taking. If this is true, then the
defendants’ widespread dissemination of alliega that Versity “stie” their information
and thereby engaged in “unethical” behavieas reckless behavior in disregard of
Versity’s rights, and they have forfeited any conditional privilege to which they may have
been entitled. Versity Banot pled itself out of court; even if a conditional privilege were
apparent from the face of the complainte thbuse, and consequent forfeiture, of the
privilege is also apparentdim the face of the complaint.

Because Versity has sufficiently pled its tortious interference with a contractual
relationship claim, the defenals’ motion to dismiss thelaintiffs’ seventh amended

complaint is denied as to Count .
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4, Count IV: Tortious Interference with Prospective Economic Advantage

In order to state a claim for tortiousterference with prospective economic
advantage under lllinois law, a plaintiff musitege: (1) “a reasonable expectancy of
entering into a valid business relationshi(2) the defendant's knowledge of the
expectancy, (3) an intentional and unjustifiaterference by the defendant that induced
or caused a breach or termination of tlxpestancy, and (4) damage to the plaintiff
resulting from the defendant’s interferenceAdelman-Reyes v. Saint Xavier Uns00
F.3d 662, 667 (7th Cir. 2007yoting Evans v. City of Chicagd34 F.3d 916, 929 (7th
Cir. 2006)). The parties dispute whetherytamg further is required in order for a
plaintiff to have properly stated a claifor tortious interference with prospective
economic advantage.

Citing Ali v. Shaw 481 F.3d 942 (7th Cir. 2007), the defendants argue that a
plaintiff must allege a business expectancy wipecific third partyin order to survive
a motion to dismiss, and, as Versityshiat done so, its claim must fald. at 946 €iting
Assoc. Underwriters of Am. Agency, Inc. v. McCar886 N.E.2d 1160, 1169 (lll. App.
Ct. 2005) which states, “A pldiff states a cause of action only if he alleges a business
expectancy with a specific third party aslivées action by the defendant directed towards
that third party.”). Howewue the defendants’ reliance @di is misplaced. IAli, Ali, a
model employee of the Cook CourBoard of Review (the “Bard”), allegedly expressed
satisfaction that Shaw, her Isoand an elected member of the Board, lost his bid for
reelection. 481 F.3d at 943-45. Shaw then dskat Ali be fired for insubordination.
Id. The Board fired Ali. Id. The Seventh Circuit affirmethe district court’'s entry of

summary judgment in Shaw’s favor beca®®w’s actions did not constitute tortious
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interference with prospé@ge economic advantageAli, 481 F.3d at 946. The Seventh
Circuit reasoned that the contmg lIllinois Supreme Court casé&ellhauerv. City of
Geneva 568 N.E.2d 870 (lll. 1991), clarified thadrtious interferece with prospective
economic advantage claims weigpeopriate only in “cases obttsidersintermeddling
maliciously in the contracts or affairs of other partiesAli, 481 F.3d at 945q(oting
Fellhauer, 568 N.E.2d at 879) (emphasis adde@®uch an action was not appropriate
where only two parties — e.g. an employer and its employee — were involved. In other
words, the defendant who tortiously interfeild not also be the party with whom the
plaintiff reasonably expected feave a valid business retamship — there had to be a
third party (someone not a party to the esed business relationship) who interfered
with that expectancy. Since Shaw was actimdnis official role as a member of the
Board when he asked for Ali to be terminated, it was as if Ali was alleging that the Board
itself tortiously interfered with her expected relationship with the Board. Given this,
Ali’'s claim failed. The Seventh Circuit heldah“only when the actions of a third party
cause an employer to decidefite an at-will employee, the itld party might be liable in

tort.” Ali, 481 F.3d at 945.

The Seventh Circuit opined in dicta thtg holding was consistent with recent
lllinois cases. Id. at 945-46. To illustrate its pointhe Seventh Circuit recited the
following language from these cases: “a pldiinstates a cause of action only if he
alleges a business expectancyhva specific third party.”ld. at 946 Quoting Schuler v.
Abbott Labs.639 N.E.2d 144, 147 (lll. App. Ct. 1992)nd Assoc. Underwriters of Am.
Agency 826 N.E.2d at 1169). Given that the lllisa@ourts spoke of a “third party”, the

Seventh Circuit, by highlighting this langges made clear that the lllinois courts
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contemplated that there belaast three parties involved iftusations that give rise to a
tortious interference with prpsctive economic advantage clainthe Seventh Circuit

did not cite this language in order to hold — as the defendantend — that a plaintiff in
federal court must allege a business expectancy with a specific identified third party in
order to survive a motion to dismiss.

Ali does not — as defendants argue -AcstBor the proposition that a plaintiff
operating under federal noticeepding standards must allegdusiness expectancy with
a specific third party in order to survive a motion to dismiss. Rath@ij,ithe Seventh
Circuit merely recited language from lllinosases that spoke of a “third party” to
illustrate the point that outsider intermeddiiwas necessary for there to be a tortious
interference with prospectveconomic advantage claim.

As Versity correctly points ouCook v. Winfrey 141 F.3d 322, 328 (7th Cir.
1998), held that “[tjhe Federal Rules do not reguhat [a] complaint allege the specific
third party or class of third p@ées with whom [the plainti] claims to have had a valid
business expectancy.” TH&ook court noted thaBchuler v. Abbott Labs639 N.E.2d
144 (Ill. App. Ct. 1993), held that, in order state a claim, a plaintiff must identify a

(11}

specific third party and allege “action by therfering party directed towards the party
with whom the plaintiff expects to do business.Cook 141 F.3dat 328 (uoting
Schuler 639 N.E.2d at 147). Theéookcourt declined to apply this holding fro&chuler
because it “stray[ed] rather far afield fraime minimal requirements of federal notice
pleading.” Cook 141 F.3d at 328. Theookcourt stated;Having alleged that Winfrey

improperly interfered with his ‘ability to éer into contracts anbusiness relationships

with third parties interested in purchasitige rights to publicatiomf his experiences’,
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Cook is under no obligation to plead further thets that he believes support his claim.”
Id. (quoting Cook’s amended complaint). Thisurt agrees that plaintiffs need not
identify a specific third party arlass of third parties.

Versity must in addition plead that: a) it had a reasonable expectancy of entering
into a valid business relationship, b) thefethelants knew of this expectancy, c) the
defendants intentionally and wistifiably induced or causededtbreach or termination of
the expectancy, and d) it suffered damagea assult. Versity pledhat it designed and
sold software for animal breeders, hadtustomer base, sold over $3,300 of product
between May 1, 2004 and May 4, 2004, and theeefoad a legitimate expectancy to do
business with those breeders and exhibito (Seventh Am. Compl. Y 106, 128, 130).
Furthermore, Versity alleged that the defertdavere aware of Versity’s business and its
customer base and jointly orchestratezthmpaign to boycott Versity’s products because
Versity stole their data. Sge generallyd.) Versity alleges that, as a result, its sales
plummeted. I¢d. 11 106-08.) These allegations congtita facially plausible claim that
the defendants tortiously interfered with its prospective economic advantage.

The defendants argue that even if Verkias properly pled its Count 1V, they are
protected by a privilegjto compete. (Defs.” Mot. to Dismiss PIs.” Seventh Am. Compl.

at 8.) There is a “privilege to engage lsiness and to compete that allows one to

! Of course, “theQCooHK case was decided under a more relaxed pleading standard derived from

Conley v. Gibso355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80 (1968).Monte Fresh Produce,
N.A., Inc. v. KinnavyNo. 07 C 5902, 2010 WL 1172565, at *5 (N.D. Ill. Mar. 22, 20&@ing Cook 141

F.3d at 329, where it found “that plaintiff's allegatiomere sufficient because ‘he might be able to prove a
set of facts [consistent with the allegations] . . . thald entitle him to relief.””). The Supreme Court has
since decided imfwomblythat a claim must be not only conceivable, but “plausible on its face” and “a
formulaic recitation of the elements of a cause tbaawill not do.” 550 U.S. at 555. Nevertheless,
“[d]istrict courts sinceTwomblyhave continued to appCpoH despite the change in the pleading
standard, holding that plaintiffs need not identifypcific third party or class of third parties in a
complaint for intentional interferenceitiv prospective economic advantag@&él Monte 2010 WL

1172565, at *6 (collecting cases).
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divert business from one’'s competitors generally as well as from one’s particular
competitors provided one’s intent is, at leasfpart, to further one’s business . . . .”
Cromeens, Holloman, Sibert, Inc. v. AB Vo319 F.3d 376, 398 (7th Cir. 2003)
(quoting Soderlund Bros., Inc. v. Carrier Caorp63 N.E.2d 1, 8 (lll. App. Ct. 1995)).
“A defendant is entitled to the protectiontbé privilege of competition provided that the
defendant has not employed a wrongful means aot motivated solely by malice or ill
will.” Cromeens349 F.3d at 399. Versity argues thidtas alleged facts showing actual
malice in paragraphs 58, 60, 77, 84, and 88-@2s.” Mem. in Opp’n to Defs.” Fourth
Mot. to Dismiss at 9.) Because it has ad¢gjyaalleged actual malice, Versity has not
pled itself out of court by alleging facts that give rise to a competitor’s privilege. Count
IV survives.
5. Count VI: TradeLibel

The defendants argue that Versity's gdithel claim should be dismissed because
the allegedly libelous statements “do mapugn the quality of [Versity’s] goods.”
(Defs.” Mot. to Dismiss Pls.” Seventh Am. Colmat 14.) This court agrees. To state a
claim for trade libel, also knowas commercial disparagem&nfersity must allege
“that [the] defendants made false and demeaning statements regarding the quality of
[Versity’s] goods and services.’Morningware, Inc. v. Hearthware Home Prodsc.,

673 F. Supp. 2d 630, 639 (N.D. Ill. 2009ubting Schivarelli v. CBS, Inc/72 N.E.2d

693, 703 (lll. App. Ct. 2002)). Versity arguestiit did so when it alleged that: 1)

2 Defendants’ other arguments as to why Velsitiade libel claim shdd be dismissed raise

factual issues more appropriate for summary judgment.

3 SeeMontgomery Ward & Co. v. Dep’'t Store Emps. of America,, CBDN.E.2d 46, 52 (lll. 1948)
(noting that the Restatement of Tortsssifies trade libels as disparagement.)
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Henry wrote “The Breeder's Standard is thef” and said that TBS.NET contained a
“stolen perk,” and 2) a third party acting onyda’ instructions said that the Breeder’s
Standard program had “stolen several of thase*fdatabases.” (RPidvlem. in Opp’n to
Defs.” Fourth Mot. to Dismiss at 12.) &be statements attack the honesty of MBFS’
business practices, but do not attack, fameple, how well MBFS’ software works or
how accurate and comprehensive a repository of dog pedigree information MBFS
provides' Because these allegedly libelousestagnts attack MBFS' integrity, but not
the quality of MBFS’ products, Versity hasléal to state a claim for trade libel.
Compare Morningware, Inc673 F. Supp. 2d at 640-41 (holding that an electric oven
manufacturer successfully stated a claimd@mmercial disparagement by pleading that
its competitor’s statement implied that it®@ucts were fake and therefore inferior in
quality) with Schivarelli 776 N.E.2d at 702-03 (lll. App. C2002) (holding that a hot
dog stand owner failed to state a claimdommercial disparagement where the
accusation that the owner was cheating the city attackdaisiisess’ integrity, but not
the quality of its hot dogs). Accordinglhe defendants’ motion to dismiss Versity’s
trade libel claim is granted.

6. Count X: Civil Conspiracy

Civil conspiracy is “‘a combination dfvo or more persons for the purpose of
accomplishing by concerted action eithematawful purpose or a lawful purpose by
unlawful means.” Reuter v. Mastercard Int’l, Inc921 N.E.2d 1205, 1216 (lll. App. Ct.

2010) quoting McClure v. Owens Corning Fiberglas Cof20 N.E.2d 242, 258 (llI.

4 While an allegation that a product contains stolen or counterfeit goods may raise doubts about the

product’s quality, here, it is undisputed that the dog pedigree information that ultimately appeared in
MBFS’ database was qualitatively the same as the information that appeared on the defendants’ websites
when MBFS harvested itSee Peaceable Planet, Inc. v. Ty, I862 F.3d 986, 993-94 (7th Cir. 2004) (“A
pirated product is not necessarily inferior to thefld original; it may indeed be identical to it.”).
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1999)). “To state a claim forwal conspiracy, a plaintiff mst allege facts establishing

both (1) an agreement to accomplish sugea and (2) a tortious act committed in
furtherance of that agreementd. (quoting McClure v. Owens Corning Fiberglas Corp.
720 N.E.2d 242, 258 (lll. 1999)). “In addition, thaipltiff must allege an injury caused
by the defendant.’ld. The defendants argue that Verstgivil conspiracy claim must

be dismissed because Versity has failed to allege that the defendants engaged in any
unlawful conduct. (Reply to PIs.” Opp’n to Défslot. to Dismiss at 8.) Since Versity’s
tortious interference claims survive, Vigyshas clearly alleged that the defendants
engaged in unlawful conduct.

The defendants further argue that Versity’s civil conspiracy claim should be
dismissed because Versity alleges thatéfendants conspired to commit extortion, but
extortion is not a recognized tort in IllinoigDefs.” Mot. to Dismiss Pls.” Seventh Am.
Compl. at 15-16.) In its response, Versitgwes that the torts undgng its conspiracy
claim are trade libel and tootiis interference. (Pls.” Merim Opp’n to Defs.’ Fourth
Mot. to Dismiss at 14. (“[I]n this case, the extortion is not the gigtetivil conspiracy,
the libels and interferences are.”)) Iplye the defendants argue that Versity’s civil
conspiracy claim should be dismissed bseatiinvolves the same defendants and
conduct as the trade libel andttous interference claims. (Reply to Pls.” Opp’n to Defs.’
Mot. to Dismiss at 7-8.) On this issue, tlmurt agrees. “[A] conspiracy claim alleging a
tort as the underlying wrongfalct is duplicative where ¢hunderlying tort has been
pled.” Thermodyne Food Serv. Prods., Inc. v. McDonald’s G&40 F. Supp. 1300,
1310 (N.D. lll. 1996) ¢iting Cenco Inc. v. Seidman & Seidm&86 F.2d 449, 453 (7th

Cir. 1982),and Belkow v. Celotex Cor22 F. Supp. 1547, 1550 (N.D. lll. 198%&e
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also Cenco Inc. v. Seidman & Seidm@@6 F.2d 449, 453 (7th Cir. 1982). Accordingly,
Versity’s civil conspiracy claim is dismissed.
V.  CONCLUSION

Counts Il and IV survive. Counts I, IN, VI, VII, VIII, IX, and X are dismissed.

ENTER:

Is/
JOANB. GOTTSCHALL
UnitedState<District Judge

DATED: December 29, 2010
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