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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

COMTEL TECHNOLOGIES, INC. and

SOLAI & CAMERON, INC.,

Case No. 04 C 3879
Plaintiffs,

V. Judge Virginia M. Kendall

)

)

)

)

)

)

)
PAUL H. SCHWENDENER, INC., )
NULINE TECHNOLOGIES, INC., )
PLAINFIELD COMMUNITY )
CONSOLIDATED SCHOOL DISTRICT CO. )
202, and )
AMERICAN HOME ASSURANCE CO., )
)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Comtel Technologies, Inc. (“Comtel”) and Solai & Cameron (“Solai”) (collectively
“Plaintiffs”) brought suit against Paul H. Scamdener, Inc. (“PHS”) and Nuline Technologies
(“Nuline”) alleging violations of Plaintiffs’ civil rights and bringing various tort claims related to
Plainfield school construction projects for whiekS was the general contractor and the other
parties were electrical subcontractors. Defendant American Home Assurance Company
(“American”) issued a payment surety bond (“Bend”) to PHS in connection with two relevant
projects, the Plainfield Fourth Middle Schqtthe Middle School Project”) and the Plainfield
Second High School (the “High School Project™l{ectively “the Projects”). The Court has
supplemental jurisdiction over Plaintiffs’ bondachs against American pursuant to 28 U.S.C.

§ 1367(a).

American now moves for summary judgment oa@gnounds that Plaintiffs’ suit to recover
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under the Bond was not timely filed and that Ri#si claims are barred by the doctrine of res
judicata. For the reasons set forth below, American’s Motion for Summary Judgment is granted.

UNDISPUTED FACTS

|. The Underlying Contracts

PHS entered into a construction contracté“@ontract”) with the Plainfield Community
Consolidated School District No. 202 (“thesBict”) on April 5, 2001. (Pl. 56.1 Resp. 1'56Jhe
Contract provided for four school constructimojects, including the Middle School Project and
the High School Project that are at issue here. (Pl. 56.1 Resp. | 6.) Healy, Snyder, Bender &
Associates, Inc. (*HSB”) was the architect for the two projects. (Pl. 56.1 Resp. 1 7.)

The Contract provided that the projects would be deemed “substantially complete” when
they were “sufficiently complete in accordance with Contract Documents so that the Owner can
occupy or utilize the Work for its intended us€Pl. 56.1 Resp. { 8.) The Contract further stated
that when each project “or designated portion thereof is substantially complete, the Architect will
prepare a Certificate of Substantial Completion which shall establish the date of Substantial
Completion . . . .” (Pl 56.1 Rps{ 9.) The Contract required the projects to be substantially
completed on or before July 15, 2002, and stttatthe District would pay a bonus of $2,000 for
each day prior to July 15 that eauftthe two projects was substiaatly complete. (PIl. 56.1 Resp.

1 11.) The Contract also contained a liquidatamages clause allowing the assessment of $2,000
in damages for each day following July 15 that the projects were not ready. (PIl. 56.1 Resp. 1 11.)
PHS obtained a Payment Bond for the Contrattt &merican as the listed surety. (Pl. 56.1

Resp. § 12.) The Bond provided that no suit could be brought more than one year following the

! Throughout this Opinion, citations to Plaintiffs’ Resise to American’s Rule 56.1 Statement of Uncontested
Facts have been abbreviated to “PIl. 56.1 Resp. 1 __
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earlier of the date on which tparty bringing suit gave notice of a claim under the Bond or the last
day on which any labor or service was performedny materials or equipment were furnished
under the Contract. (Pl. 56.1 Resp. T 243American and PHS also entered into a General
Agreement of Indemnity, assigning to AmericancdlPHS’s rights, claims, and defenses arising
under the Bond. (Pl. 56.1 Resp. | 14.)

PHS hired the Plaintiffs as the electrical sutiicactor for the projest (PI. 56.1 Resp. 1 15.)
Under their contracts with PHS, Plaintiffsmeeo be paid $1,108,840 for the Middle School Project,
and $1,008,160 for the High Schdiloject. (Pl. 56.1 Resp. § 13 )laintiffs began work on the
projects in June 2001; PHS subsequently termathditem from the Middle School Project on June
7, 2002 and from the High School Project on June 15, 2002. (Pl. 56.1 Resp. 11 16-18.)
II. Completion of the Projects and Initial Claims

The High School Project reached substdrwompletion on July 5, 2002, upon which HSB
issued a Certificate of Substantial CompletigRl. 56.1 Resp. { 19.) The Middle School Project
reached substantial completion on July 17, 2002, and a Certificate of Substantial Completion was
issued that day. (PI. 56.1 Resp. 1 21.) In botbs;dke District took possession of the projects on
the dates of substantial completion and assumed responsibility for their heat, electricity, water,
security, and maintenance. (Pl. 56.1 Resp. 11 20, 22.) The District issued Certificates of Occupancy
for both projects on August 26, 2002. (PIl. 56.1 R§gb.) In accordance with the Contract, the
District agreed to pay PH5$20,000 bonus for early completiortloé High School Project and to

assess $4,000 in liquidated damages for late completion of the Middle School Project. (PI. 56.1

2 plaintiffs deny this statement of fact as viaigtthe Illinois Public Construction Bond Act, 30 ILCS 580
seq. They do not appear to dispute, and certainly do not gyogispute under Rule 56.1, that the exhibit attached to
American’s Rule 56.1 statement of this fact is a true and accurate copy of the Bond document, and that the document
contains the referenced provision.



Resp. 1 26.)

On or about June 5, 2002, Plaintiffs notifidcherican of a claim under the Bond in the
amount of $537,118.30, which Plaintiffs claimed tooleed for labor and materials related to the
Middle School Project. (Pl. 56.1 Resp. 1 27.) Gngame day, Plaintiffs notified American of a
Bond claim in the amount of $559,553.60 for labor antbnies related to the High School Project.

(Pl. 56.1 Resp. 1 28.)
lll. Amended Claims

On December 3, 2002, Plaintiffs filed noticeNimerican of additional Bond claims over and
above those which they had originally claimed. (Pl. 56.1 Resp. 11 31, 32.) Plaintiffs’ amended
claims sought an additional $1,152,915.70 over thém@i@ond claim for the High School Project,
for a total claimed amount of $1,690,034; and an additional $336,041.99 over the original Bond
claim for the Middle School Project, for aabclaimed amount of $895,595.59. (PI. 56.1 Resp. 1
31, 32.) These new claims (tighange Order Claims”) were bad upon asserted “Change Orders”
amending the terms of Plaintiffs’ original coatt with PHS and related to work “extra work
performed by” Plaitniffs “which was not includ@dthe original claim. (PI. 56.1 Resp. 11 30-32.)

IV. State and Federal Court Litigation

Plaintiffs filed suit on July 16, 2002, against Amean and others in the Will County, lllinois

Circuit Court (the “Will County suit”) seeking recovery for their Bond claims as initially noticed

to American. (Pl. 56.1 Resp29.) On June 29, 2004, more than eighteen months after notifying

® Plaintiffs assert that the December notice “amendsdarlier claim under the Bond, and did not constitute
a new or additional claim. However, the plain languadbehotice of “amendment” reflects that the December notice
asserted different claims for different work than that claimed in the original notices, and did not merely “amend” the
earlier natification by, for example, correcting a clerical err@eeR. 174 Exs. L & M.) Plaintiffs have provided no
authority in support of the proposition that they are allowed to “amend” bond claims simply by labeling new claims for
new work as “amendments,” which, if allowed, wouldder the exposure of a surety bond-holder potentially infinite
and completely defeat the time-limiting purpose of the Bond Act.
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American of the new claims, Plaintiffs amendeeitistate court complaint to reflect the amended
claims regarding the High School Project.l. 6.1 Resp. § 35.) Oduly 8, 2004, Plaintiffs
amended their state court complaint to reflect the new claims for the Middle School Project. (PI.
56.1 Resp. 1 35.) In their amended complaints, fffaialso asserted claims against American for
“Unreasonable and Vexatious Delay,” which clatims state court dismissed without prejudice on
October 7, 2004. (Pl. 56.1 Resp. 1 36.)

On June 7, 2004, Plaintiffs filed this federal lawsuit, although American was not included
as a Defendant at that time. (Pl. 56.1 Resp. 8d¢rican was first added as a Defendant on May
2, 2005, when Plaintiffs filed their Second Amended@int. (Pl. 56.1 Resp. 1 38.) Due to state
court appeals, the bankruptcy of PHS, and aaldeministrative factors, little progress was made in
the federal litigation between May of 2005 and February of 2009. (PI. 56.1 Resp. § 39.)

On July 22, 2008, Plaintiffs moved to voluntarily dismiss their Bond claims against
American in the state court action. (Pl. 56.1R&s40.) The state court granted that motion on
August 18, 2008. (PI. 56.1 Resp. 141.) On September 26, 2008, Plaintiffs were party to an agreed
order under which they were to receive full payment for their originally asserted claims and partial
payment for the increased claim amountsasation December 3, 2002. (PIl. 56.1 Resp. 1 42.)
Plaintiffs subsequently fully released their claims against the District, and released their claims
against American with respect to the amount reclpegsuant to the agreed order. (Pl. 56.1 Resp.
143)

On March 31, 2009, Plaintiffs moved to voluntarigmiss their remaining claims in the
state court action in view of the pending fediéta@ation; that motion to dismiss was granted on

April 9, 2009. (Pl. 56.1 Resp. 11 44-45.)



STANDARD OF REVIEW

Summary judgment is proper when “the pleadi, depositions, answers to interrogatories,
and admissions on file, together with the affidavitany, show that theris no genuine issue as to
any material fact and that the moving party stk to judgment as a matter of law.” Fed. R. Civ.
P. 56(c). In determining whether a genuine igsfact exists, the Court must view the evidence
and draw all reasonable inferences in favor of the party opposing the m&emington v.
Caterpillar Inc, 275 F.3d 654, 658 (7th Cir. 200%ge alsdAnderson v. Liberty Lobby, In&77
U.S. 242, 255 (1986). However, the Court will “lintst analysis of the facts on summary judgment
to evidence that is properly identified and supported in the parties’ [Local Rule 56.1] statement.”
Bordelon v. Chicago Sch. Reform Bd. of Trust@88 F.3d 524, 529 (7th Cir. 2000). Where a
proposed statement of fact is supported by ¢leend and not adequately rebutted, the court will
accept that statement as true for purposes of swyrnjo@dgment. An adequate rebuttal requires a
citation to specific support in the record; an unsubstantiated denial is not ad&peatebiero v.
City of Kankakeg246 F.3d 927, 933 (7th Cir. 200Drake v. Minnesota Mining & Mfg. Cal34
F.3d 878, 887 (7th Cir. 1998) (“Rule 56 demands gbimg more specific than the bald assertion
of the general truth of a parti@rlmatter[;] rather it requires affidavits that cite specific concrete
facts establishing the existence of the truth of the matter asserted.”).

DISCUSSION

I. American’s Motion for Summary Judgment
A. ResJudicata
American moves for summary judgment on the ground that this action is barred by the

doctrine ofres judicataand the rule against claim splitting. eéggically, American asserts that the



dismissal of claims against American in Will County suil preclude litigation of Plaintiffs’
Change Order Claims in federal court.

Res judicatgrevents litigation of a claim if a cowtcompetent jurisdiction has (1) reached
a final judgment on the merits (2) resolving #ame cause of action and (3) involving the same
parties or their priviesSee Garcia v. Vill. of Mt. Prospe&60 F.3d 630, 635 (7th Cir. 2004) (citing
River Park, Inc. v. City of Highland Park03 N.E.2d 883, 889 (lll. 1998)Y.he rule against claim
splitting is an extension oés judicatathat bars “not only those issues which were actually decided
in a prior suit, but also all issues whicbuld have been raisad that action.” Brzostowski v.
Laidlaw Waste Sys49 F.3d 337, 338 (7th Cir. 1995) (applyifijnbis law). The rule against claim
splitting does not alter the requirementses judicata there still must be a final judgment on the
merits for the doctrine to bar a subsequent actieee Crop-Maker Soil Serv., Inc. v. Fairmount
State Bank881 F.2d 436, 440 (7th Cir. 1989).

The parties do not dispute that Will Countyt suas between the same parties and involved
the same cause of action. However, Plaintsteat that there was no final judgment on the merits
in the state court case. The Will County cowstissed the Change Order Claims without prejudice
after Plaintiffs filed a motion to voluntarityismiss their bond claims against AmericSeeR.244,

PI. Surreplyto Supp Brf., Ex.B. A dismissal on procedural grourelgtered without prejudice does
not constitute a final decision on the meriBee Cooter & Gell v. Hartmarx Corpl96 U.S. 384,

396 (1990) (dismissal without prejudice “does not haves judicata effect”). Nor did the March
2009 voluntary dismissal of Plaiff§’ remaining state court claintonstitute a final judgment on
the merits because the Will County court expsesshted that Plaintiffs’ motion to voluntarily

dismiss those claims was granted based on the peydéthese proceedings in federal court, and



did not state that the state couritsuwould be dismissed with prejudiéePlaintiffs’ claims are
therefore not barred bes judicata
B. Timeliness

American also moves for summary judgment on the ground that Plaintiffs’ claims were
untimely. The parties agree that the PuBlanstruction Bond Act, 30 ILCS 550/2 (“Bond Act”)
governs the timeliness of plaintiffs’ Change Qr@#aims. Under the Public Construction Bond
Act, 30 ILCS 550/2 (“Bond Act”), “no action shdde brought until the expiration of 120 days after
the date of the last item of wodk the furnishing of the last item of materials . . . nor shall any
action of any kind be brought later than 6 nsnafter the acceptance by the State or political
subdivision thereof of the building project or wdr 30 ILCS 550/2. A plaintiff that sues on a
statutory bond “executed muant to the requirements of [an] Act relating to such a bond . . . is
subject to the conditions and limitations imposed by said Atricrete Structures of Midwest, Inc.
v. Fireman's Ins. Co.790 F.2d 41, 43 (7th Cir. 1986A plaintiff's failure tofile within this six-
month window after acceptanoéa project bars recovery under the Bond ASee Shaw Indus.,
Inc. v. Cmty. Col. Dist. No. 51541 N.E.2d 642, 650 (lll. App. 2000) (“Compliance with the
limitation period in section 2 of the Bond Act is a jurisdictional requirement.”).

Neither the Bond Act nor the Contract explicitly define what actions or events
constitute“acceptance” of the Projects. Ameri@agues that acceptance occurs when a public body

takes possession and begins using the project for its intended purposes, even if the contractor has

* American submitted supplemental authority to support the propositiae#iatiicataand the policy against
claim-splitting apply to concurrently pending claingeeCartwright v. Moore 913 N.E.2d 1163 (lll. App. Ct. 2009).
In Cartwright, a prior final judgment on the merits precluded raditign of voluntarily dismissed claims arising from
the same operative facts in a second concurrently pending proceeding. Here, the state court dismissed Plaintiffs’ claims
on procedural grounds in express consideration of the present federal action, but did not enter a judgment on the merits.
Cartwrightis therefore plainly distinguishable.



not completed work on the project. Plaintiffgae that the Contract implicitly defines acceptance
under the heading “FINAL COMPLETION AND FINAPAYMENT.” The Contract states that
when the Middle School Project and High SchBobject are “ready for final inspection and
acceptance” the architect must inspect the wodk'hen the Architect finds the Work acceptable
. . . the Architect will promptly issue a final Certificate of PaymenR. 174 Ex. B, General
Contract 1 9.10.1.)

The section relied upon by Plaintiffs, howevenasan implicit definition of acceptance and
leaves open the possibility that acceptance megegle final completion and final payment. The
preceding section indicates that “partial occupanayserof a portion or poans of the Work shall
not constitute acceptance . . ..” (R. 174, Ex. B, General Contract { 9.9.3.) The District did more
than merely occupy or use a portion of the Prgjdadwever; it began actively using the entirety of
the facilities no later than August of 2002. Then€act only expressly provides that partial
occupancy, without more, does not constitute acceptance, while saying nothing about implicit
acceptance upon full occupancy and use.

Furthermore, if acceptance of the Projects was contingent upon final payment and final
completion, the filing period under ti@ontract could be indefiniteéSee United City of the Vill. of
Yorkville v. W.J. Lewis Constr. C498 N.E.2d 863, 866 (lll. App. 196@Bhould ‘acceptance’ be
defined technically as [the issuance of] a resmfuby a municipality it would appear that in many
instances the time for filing a suit would never run.”).

Plaintiffs admit that the District assumpdssession of the High School Project on July 5,
2002 and the Middle School Project on July 17, 20025@21 Resp. 1 20, 22). Plaintiffs further

admit that upon assuming possession the Disisstimed responsibility fdhe schools’ heat,



electricity, water, security, and maintenance. (Pl. 56.1 Resp. 1 20, 22). The District issued
certificates of occupancy for the schools amgAst 26, 2002. (Pl. 56.1 Resp. § 25). The parties
agree that the work on both thkeddle School Project and the High School Project was substantially
complete by July 17, 2002. (PI. Resp. 56.1 {1 19, P4ys, as of at the latest August 26, 2002, the
District had taken possession and control of thedetsj they were substantially complete, and they
were being used for their intended purpose. t&eber of 2002, the District agreed to pay out a
completion bonus as provided by the Contra{®l. 56.1 Resp. { 26.) The Court finds this
persuasive evidence of an intent to accepPtiogects as of, at the very latest, that tingf. City
of DeKalb v. Sornsin205 N.E. 2d 254, 257 (lll. 1965) (where a long period had elapsed before
payment, the evidence indicated that acceptansenstacoincidental with possession). Given the
ambiguity of the Contract with respect to accepgaand the circumstantial evidence showing intent
on the part of the District to accept the Projeitis,Court finds that the Projects were accepted for
purposes of the Bond Act by no later than September of 2@&e Charles F. Murphey Co. v.
Fulton Bag & Cotton Mills280 F. 367, 369 (7th Cir. 1922) (E&eptance involves more than mere
physical possession. Intent may become the determinative factor.”).

Plaintiffs failed to file suit asserting the &ige Order Claims—itsew claims for different
work than that asserted by the original claims, as explained above—of which it had provided

American notice in December 2002, until Jul2@04 in the Will County litigation and May 2, 2005

® Plaintiffs’ proposed additional facts, to which Anoam failed to respond, mainly purport to contradict the
idea that District accepted the Projects in 2002 by arguingpthmath list items were still being submitted into the fall
of 2003, and that certain punch list items remained unfidisisdate as April of 2005. The Court does not find this
additional information contrary to the conclusion that the District had accepted the projects at the time that it assumed
control of them and began using them as public schdissvhere in the Contract is acceptance defined, implicitly or
explicitly, as the completion of all work on the Projectshe District’s satisfaction. Significantly, Plaintiffs have
provided no evidence that the additional punch-list items arggal and uncompleted work, rather than maintenance
and repair work, completion of which does not “reset the clock” under which Bond claims may be H8eegbihited
States ex rel. Automatic Elevator Cloc. v. Lori Const 912 F. Supp. 398, 400-01 (N.D. Ill. 1996).
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in the present federal case. In both cases, Plaifatilés! to file their claims within six months after

the District’s acceptance of tProjects. Plaintiffs’ Change Ond€laims were thus untimely filed,
which bars recovery under the Bond Act. Aated above, the partidsmve entered into an
agreement in the state court litigation that leardg a partial amount dhe Change Order Claims

for adjudication by this Court. Because Pldisatcannot recover for their Change Order Claims
under the Bond Act, American’s Motion for Summary Judgment on grounds of untimeliness is
therefore granted.

CONCLUSION AND ORDER

Plaintiffs’ claims are not barred lvgs judicatabecause the Will County court dismissed
the case on procedural grounds which does not antmaritnal judgment on the merits. Plaintiffs’
recovery for the Change Order Claims is nonetbebarred because the Change Order Claims were
not timely filed within six months of the District’s constructive acceptance of the Projects.

American’s Motion for Summary Judgment is granted.

Date: March 26, 2010
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