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Respondent’s motion to alter judgment [107] is denied.
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STATEMENT

On April 5, 2012, this court concluded that petitioRaul Puente was entitldo relief on his habeds
petition because trial counsel rendered constitutionalBotige assistance by pursuing a mistaken identificgtion
defense at trial. In so doing, the court determineditiditl not need to conduein evidentiary hearing. The
respondent has now filed a motion to alter or ameaglitigment under Federal Rule of Civil Procedure 5§(e),
and seeks an evidentiary hearing on Puente’s ineffective assistance claim.

The respondent’s first argument is that there was no error under 28 U.S.C. § 2254¢d}@3e the stafe
court’s two factual errors were not material to Puent&srci This is an attempt to re-litigate an issue thaf has
already been decided by the court. In its August 2018iampi this court noted that both of these erroneqgusly
found facts were relied upon by thinlois Appellate Court in it&trickland analysisSee U.S. exrel. Puentev.
Chandler, No. 04 C 4877, 2010 WL 3167201, at *4 (N.D. Ill. A6g2010). The court will not revisit that isque
here.

Next, the respondent insinuates that after thistdound a material 8 2254(d)(2) error it went on to {jnd
that Puente was automatically entitled to habead.réhe court did no such thing. In its August 2010 opinfon,
the court specifically explained theten though the state court had unreasonably determined facts agdinst the
clear and convincing weight of the evidence, Pudiitdnad to establish that he was entitled to relief undgr 28
U.S.C. § 2254(a). Inits April 2012 order, the court deteechihat Puente had established ineffective assisfance
of counsel and was entitled to relief under § 2254@eg Qrder of Apr. 5, 2012.)

The respondent next takes issue whtinfact that the court had previbusrdered an evidentiary hearing,
but ultimately declined to hold one. The court had ordered the hearing in August 2010, but it revigited th
decision in light ofCullen v. Pinholster, 131 S. Ct. 1388 (2011), which addressed the availability ¢f an
evidentiary hearing for claims brought under 8§ 28%4(). After receiving supplemental briefing Bmholster,
this court concluded that no evidentiary hearing meesled because Puente’s claim succeeded under § 2R54(a)
on the record before the state court of revi€&ae Order of Apr. 5, 2012.) The nesndent seems to believe that
the court’s decision not to hold an evidentiiparing is based upon some misapprehensi®mbblster, but
that is not the cas@inholster merely stands for the proposition that a petitioner must overcome the |hurdle
presented by § 2254(d)(1) based on the state-court record before the court will decide whether an gyidenti:
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STATEMENT

hearing is warranted. Puente did overcome that hurdleif & the context of § 2254(d)(2), and therefore hejjwas
eligible to receive a hearinghk otherwise satisfied the standaset out in 28 U.S.C. § 2254(e)(@e U.S. ex
rel. Hooper v. Ryan, --- F. Supp. 2d ----, 2012 WL 1230724, at *11 (N.D. lll. Apr. 12, 2012). But as theflcourt
pointed out, it had never stated that an evidentiagying was necessary for Puente to succeed on his“gaim,
and indeed, when it revisited the petition the court deterainthat no hearing was needed. The simple trdth is

that when the respondent believed she would prevthibut an evidentiary hearing, she opposed the hearingg—in

fact, the respondent filed an earlier motionrieconsideration on this very issuSed Mot. to Reconsider, ECF
No. 61.) But now that the respondent has learned teatgimot prevail—after ignoring in her earlier briefijpg
some of the very issues she now seeks to presshe attempts to reopen the matter.

—4

Finally, the respondent argues that if the hearingld Ise will be able to present evidence that frial
counsel was reasonable in his demdbp forego the involuntary manslaughdefense, because at a March 2jp11
deposition (which this court ordered when it was goingetonit expansion of the record) Puente’s trial co [lsel
testified that Puente had denied to counsel thatidee the shooter. The court agrees with Puente that this
evidence, which was available since March 2011, isne@t or timely, and is contradicted by the redprd
(including by deposition testimony provided by Puente’s oaigimal counsel). More importantly, this eviderr]-ce

is not a part of the state-court red¢apon which this court rested its dg@on. The court’s conclusion that Puejpte
has established that he is entitled to habeas refiefins unchanged, and the respondent’s motion is denled in
its entirety.

! The respondent references § 2254(d)(1) instead of § 2254tml)i(2) this court determined that the state court ofwaviade arj
“unreasonable determination of the facts in light of the edielgmesented,” 8 2254(d)(2), the court presumes this is argyjogal
error.

2 The respondent walks a fine line in characterizingdahist's earlier orders, making it appear as though the courdl stare
uncertain terms that it required an evidentiary hearing to make a decision on Puente’s [@etfieq.,(Mot. to Alter or Amend at
(“No new evidence has been provided to this Court since it stated that it needed ddditisrta determine whether petitien's
allegations were true.”); Reply to Pet'r e at 2 (“[T]his Court had stated thah&eded to hear trial counsel’s reasonssédecting
the misidentification defense thdtimately proved unsuccessful at trial
¥ Forinstance, as the court has already pointed ouggphendent failed to address Puengédlegation that the Illinoig\ppellate
Court made factual errorSee Puente, 2010 WL 3167201, at *3 (“[P]etitioner also argues that the lllinois Appellate Court violajed 28
U.S.C. § 2254(d)(2) when it made two significant factual er®ugprisingly, respondent fails to make any argument on thig oI
even acknowledge Puente’s allegations of fd@trars made by the state appellate court.”).
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