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N THE UNITED STATES DISTRICT COURT, .
FOR THE NORTHERN DISTRICT OF H.LINGIS"
EASTERN DIVISION ., w:: 1 ¢

(AR

'GEORGE S. MAY INTERNATIONAL )
COMPANY, - )
)
)
) No. 04 C 6018
)
) Judge Norgle
)
) Bg
) LA
Defendants. ) 12 2004
NOTICE OF FILING

_ PLEASE TAKE NOTICE that on the 5th day of October, 2004, there was filed with the
United, ,States , District Court for the Northern District of Iilinois, Eastern Division, an
Defendants’ Response to Motion for a Temporary Restraining Order and Order to Show
Cause Regarding Preliminary Injunction, a copy of which is attached hereto and hereby

~ served upon you,

XCENTRIC VENTURES, LLC and ED

I ) MAGEDSON
By:
nof Their Attorneys

James K. Borcia
-David 0. Yuen -
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sopesnes IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
. EASTERN DIVISION
" "GEORGE S. MAY INTERNATIONAL COMPANY, )
Plaintiff, ) No.04 C6018

)
- } Honorable Judge Norgle

_ XCENTR.IC VE UR_ES LLC, RIP-OFF REPORT.COM, )

_ UREAU COM, ED MAGEDSON, )
VARIOUS JOHN DOES, JANE DOES and ABC ) MGKETED
COMPANIES ) 0CT 12 2004

)

Defendants. )

RESPONSE TO MOTION FOR A TEMPORARY RESTRAINING
RDER AND ORDER TO SHOW CAUSE REGARDING PRELIMINARY
INJUNCTION

end.gyilt"-respectfully request that this Court set aside the temporary restraining order
| :enter_éd,'by this Court on September 24, 2004, and deny the Plaintiff’s request for a preliminary
| ot unds that this court lacks personal jurisdiction over the Defendants and
May 1snot likely to succeed on the merits. This response is supported by the
ngMemorandum of Law and the Court’s file in this matter.

MEMORANDUM OF LAW

INTRODUCTION

r J

c.\’ _'»'..- P[f‘ ;::‘ r‘ i-,
t d d to temporanly preserve the status quo George S. May succeeded in convincing

: m s r
3. BISTINCT o IRT ‘
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'a:ncjl,(S)-‘ghe. order v1olates the Constitution of the United States and federal statutes.

T thereasons set forth herein, this Court should lift the temporary restraining order,

deny therequest -f'o??;:preliminary injunction, ahd order that the bond posted by Plaintiff be

ed over to Defendants in partial reimbursement for the damages George S. May has caused.

Today it is operated by Xcentric Ventures, L.L.C., an

ibusinessburean.com, llc.

grown to the most popular consumer advocacy website in the world, containing over 100,000

..'reports and havmg had over a billion visitors, At one time, Mr. Magedson would occasionally

" edlt_on_al bout a report, but has disoontinued that practice because of the potential

'Tod.at'y” all reports are authored and subtnitted by consumers. While the staff of Rip-off

Report edits the reports by removing obscemt1es, vulgantles, and threats of physical violence, no
R1p off Report adds any content to any report (Exhibit “A”).
George S May is a business consulting firm that has been the subject of twenty-five main

reports and _nuift'ierousﬁ other rebuttals or comments added to reports by other consumers. (Exhibit

“B”). Ihese repo{t_sudescribe unfair business practices engaged in by George S. May. Some

'-ntain ,the ames and telephone numbers of the authors, who describe in detail how they

eTri"c___ mlzed jftﬁe business practices of George S. May. Other reports were filed by former

employees_ who descnbe how they were directed to use a script to lure unsuspecting business

01/MCS/MCS/406290
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: l_mthin the State of Illinois. Xcentric operates a website, "The Rip-Off Report,”

ocat d. .tzy\_rgwbggbusinessbureau.com and at www.ripoffreport.com. (Exhibit “A”). The

IS COURT LACKS PERSON

1 AL JURISDICTION OVER BOTH
TS' -

T/MCSMCs/406290
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. __play dsubstant1al _]ustlce' "International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct.

154, 90 LEd 95 (1945) (quoting Milliken v. Meyer 311 U.S. 457, 463, 61 S.Ct. 339, 85 L.Ed.

i ""\&*«:ﬁ. .

- '278&'(1940)). “The, contacts between the defendant and the forum state may not be "random,

Q&gysj" Keeton v. Hustler Mangz'ne, Inc., 465 U.S. 770, 774, 104 S.Ct. 1473, 79




LEd2d 790 7(19_‘8'{}):_ .Igs_,t,ead, “the sufficiency of the contacts is measured by the defendant's

PErEE

A o _
purposeful a_cts__.'_'.NUCO_R Corp. v. Aceros Y Maquilas de Occidente, S.A. de C.V., 28 F.3d 572,

American Arbitration .

requirement serves two objectives: "[1jt protécté against the burdens of litigation in a distant or

Medical Group, 312 F.3d at 846. When a defendant’s contacts with

1 _state are more limited, but are related to or give rise to the specific controversy in issue, a

Plaintiff has asserted jurisdiction in the complaint on two grounds: (1) that Defendants

806018~ Doclment 111V Eiled 20/05/2004 ~ Page'7 oft26 ™ v
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Illinois; and (2) that _Defendants operate a commercial interactive website in the District. These

tﬁél\ly.inac curate and legally insufficient for jurisdiction.

ege of ‘_Qo‘n@uc“ting activities” in the forum. Hanson, 357 U.S. at 253, 78 S.Ct. 1228.

7'_~_,v1‘;{1;'posefu1 availment i'equirement 1s to provide predictability and give

aes. a website. Plaintiff dpe,s'_ﬂot even allege, nor could it truthfully allege,

ny m_a-g_t_ent of Xcentric authored the reports that are at issue. Nothing that
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- the brunt_;_"bfwﬁi ch:f;‘?;’as suffered in the forum state; and the defendant knew that the effects

that the effects of lts actlons would be suffered primarily in Ilinois. See Young v. New Haven

Advocate 315 F 3d 256 (4th Cir. 2002) (dlsmlssmg for lack of jurisdiction in case arising out of

'defamatory artlcle even though mjury would be felt in forum state).
Calder.the Court emphasized that the defendants had aimed their actions expressly at

Calﬂ'orma and actually knew that the "potentially devastating” effects of their article would be

felt pnmanly in. _the\state Id. at 789-90, 104 S Ct. 1482 Here, because Defendants did not

V_author the allegedly defamatory matter, they could not have aimed their activities at Illinois.

Ih_a_t George S. May Maintains its Principal Place of Business in Illinois
is Of Little Significance

wven if Plaintiff could meet the express aiming requirement, Plaintiff cannot show that it

ered thebruntof its alleged injury in Illinois, or that Defendants could have known that

. the effects .o.f't:heir actions would be suffered primarily in Illinois. The Court should not assume

ntlff’ s mJury is in Illinois just because its principal place of business is in Illinois. When

an mJured party md1v1dua1 it is reasonable to infer that the brunt of the injury will be felt in

-~ the stateh in Wthh he or she resides. This is not necessarily the case when the injured party is a

corporatlon | "A corporatlon does not suffer harm in a particular geographic location in the same

" sense that an1nd1v1dual does.” Core-Vent Corp. v. Nobel Industries AB, 11 F.3d 1482, 1486 Gt

Q}_r‘._l__993)__._' Cald_e_r;, 465 U.S. at 789, 104 S.Ct. 1482, still requires that the harm be particularized

S/MCS/406290
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Were George S May has offices in Nevada, New York, San Francisco, Canada, and

Europe They hoas_[;,;h,at their clients are Iocated In virtually every comer of America as }vell as

Canada ” (Exhlblt “E”)

Thus, the fact that Illinois is Plaintiff’s principal place of business is not proof that

Plamtlff suffered the brlmt of an injury in the state. See, e.g., Dole Food Co., Inc. v. Watts, 303

) Far West Capztal Inc. v. Towne, 46 F.3d 1071, 1079 (10th Cir.1995); Dakota Indus.,

Inc, v. Dakota Spoz:tswear Inc., 946 F.2d 1384, 1391 (8th Cir.1991).

:__her,evenrlf George S. May shows that despite having clients and offices all over the

world 1t suffered the brunt of its injury in Illinois, it cannot show that Defendants knew this

when they allowed the reports to be posted.

-3 ‘___,_\I_)_,e_fen dants Do Not Operate a Commercial Interactive Website in
_Illinois

wh aw-\w et

The most often—cned case in analyzing jurisdiction based on Intemet activities is Zippo

Dot Com, Inc,, 952 F. Supp. 1119 (W.D.Pa. 1997), which established the

. CQ.. V. Zzppo
le test for _]unsdxc‘non arising out of Internet activities.
The Zzppo court recognized that the likelithood that personal jurisdiction can be

tlonally _exerc__lsed is directly proportionate to the nature and quality of commercial

act1v1ty that an ent1ty ¢onducts over the Intemet:

At one egd of the spectrum are situations where a defendant clearly does business
over the Intemet. If the defendant enters into contracts with residents of a foreign

_ '_Jm,sdlct1on,,that. involve the knowing and repeated transmission of computer files
......over the Internet, personal jurisdiction is proper. At the opposite end are situations
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_ __._the EXErcise’ personal jurisdiction. The middle ground is occupied by interactive
Web sites. wher_e_ a user can exchange mformatlon with the host computer In these

- mteract1v1ty and Qommermal nature of the exchange of information that occurs on
,the_ Web 31t_e_ (citations omitted).

Plamtlffsassertlon that Defendants operate the website “within the district” is

upon more tha.n‘ =T ,_,,a'c'cess to the website to sustain specific jurisdiction.” Best Van Lines, Inc.

v‘_,'Walker 2004 WL 964009 (S.D.N.Y. 2004); GTE New Media Services, Inc. v. Bellsouth Corp.,

16397-001/MCS/MCS/406290
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're cted jc'hé é_éhtentid that Internet activitics alone are a sufficient basis for general jurisdiction.

Seventeen HB S. Louis, 748 NE2d 834 (Ill. App. 4 Dist. 2002).

_P,lamtlff A_argues there is jurisdiction over Defendants because the websites are a

T ,glwir'_éh,l_clc_?fdi selling Defendants’ products. First, that argument applies only to

Xntnc,nottoEd M}l;gédson personally. Also, the advertising Plaintiff refers to is a pop-up ad

| isj'“i)'éia"'a fee from Cgﬁésﬁmer Media to market the guides. Thus, the sale of the books is not

RSO MCSME 06290
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. he status quo until the merits of a case may be resolved. Indiana Civil

0 'Bannon, 259 F.3d 766 (7th Cir. 2001). Here, the Court has issued a

é ‘der and the Plaintiff has _requested an injunction that does not preserve

.ﬁ

the status quo but rather mandates that the Defendants take action. For that reason alone, the

temporary restrammg order was unwarranted and should be set aside. With only fax notice just

ng, a.nd an madequate opportunity to be heard, Defendant was forced to

maké 'c':'hahges_ to its:,_ ij-off Report website. Defendant reluctantly complied despite the far

reachmg and‘de statmg impact such a ruling may have on its website.

d_an_ts’ Harm Outweighs The Harm To Plaintiff

qs,__e_._.n_o harm to Defendants, that is simply inaccurate. Hundreds, if not

ses that are the subject.of complaints about their business practices have
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_prohlblts civil actions, that treat an interactive computer service as the

__Qf messages transmitted over its service by third parties. Doe v. America

circuits — the Fifth, Seventh, Eighth and District of Columbia — the district

12




1069 (D.S.D. 2001); Smith v. Intercosmos Media Group,

“Zeran, Congr sﬂ'kaeliﬁérétely chose not to deter harmful online speech by means of civil liability

on “Qompaniés,that_ serve as intermediaries for other parties’ potentially injurious messages.” Id.

The state._law_.claims that are asserted here seek to treat Defendants as publishers of the

Iy defamatory statements Defendants are not the information content providers, and they

ate mmune from clalms that require them to be a publisher or speaker of the information as an

'elem tof the clalm -'

Here, Defendants are not the information content providers because they did not author

. %
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form_al_:i_on at issue. “The development of information, therefore, means

Onhne ,129 F 3d 327?' 330 (4™ Cir. 1997). Indeed, the very purpose of the CDA was to overrule

ld web hosts liable because they exercised editorial decisions. Batzel v.

llegedly defamatory content. “Thus, lawsuits seeking to hold a service

14
01/MCS/MCS/406290
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postmgs and clalms based on the website operator making editonal decistons on what to post or

not post Batzelv szth 2003 WL 21453358 (9" Cir. 2003).

the,,“Commgn_Lcatlons Decency Act also prohibits injunctive relief against web site

speech prov1ders or users of interactive computer services when the defamatory material is

prov1ded by someone else Id. One of these policy reasons is to “prevent lawsuits from shutting

: ,other services on the Internet " Id.

' The Commumcatlons Decency Act preempts state law to the extent that state law allows

clalms agamst Web51te operators for content they did not create. “Preemption is required where

state law 'conﬂ1cts w1th the express language of a federal statute.” Doe v. America Online, 783

rther the Commumcatlons Decency Act applies even where the website

operato: had not1ce and refused to remove the offending material. Id. at 1012-1013.

Count I Fails to State A Claim Upon Which Relief Can Be Granted

The Elements of a Claim Under 15 U.S.C. §1125

IMCS/MCS/406290
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‘Prudential Standing is Lacking on the False Advertising Portion
of the Lanham Act Claim

component that bears on the question of standlng a set of prudential principles. Bauer v. Texas,

"”341 T34 353 357 (5"‘ Cir. 2003); McClure v. Asheroft, 335 F.3d 404, 411(5th Cir. 2003)

requlrements “help courts 1dent1fy proper questlons of judicial adjudication, and further define

“: the Judlclary s role in the separation of powers.” McClure, 335 F.3d at 411 (quoting Ruiz, 161

7F 3d at 829 n22) Spe01ﬁcally, those requirements address ‘whether a plaintiff’s gnevance

_ ,arguably falls w1thm the zone of interests protected by the statutory provision invoked in the

"”smt Bennet'v Spear 520 U.S. 154, 162 (1997).

16357-001MCSIMCS 406290
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1al stan ing prmc1ples unless the statute expressly negates them. Conte Bros.

tg_abljc__)gatg:_pgtteﬁtiél standing prinéij')lés'with respect to the Lanham Act.” Logan v.

,r’emarks transmitted vié an “Internet website. Under those facts, the

the erosion of plaintiffs’ goodwill and
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