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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID E. ROGERS, on behalf of Himself and )

a Class of Persons Similarly Situated, and on )

behalf of the Baxter International Inc. and )

Subsidiaries Incentive Investment Plan, ) No. 04 C 6476

Plaintiff, Judgd&oanB. Gottschall

BAXTER INTERNATIONAL INC., the
Administrative Committeethe Investment )
Committee, Brian P. Anderson, and )
Harry M. Jansen Kraemer, Jr., )

)
)
)
V. ) MagistratdudgeNanR. Nolan
)
)

)
Defendants. )
)

MEMORANDUM OPINION AND ORDER

Plaintiff David E. Rogers represents a claggarticipants in and beneficiaries of the
Baxter International In@and Subsidiaries Incentive Investmé&tan (the “Plan”). Rogers brings
suit against Baxter International Inc. (“BaX)eand several related defendants for alleged
breaches of fiduciary duties owed to the clasder the Employee Retirement Income Security
Act of 1974 (“ERISA”), Pub. L. No. 93-406, 88 &t 829 (codified as aemded in scattered
sections of 5 U.S.C,, 18 U.S.C,, 26 U.S.C.,l28.C., and 42 U.S.C.). This case is presently
before the court on defendants’ motion for sumnjadgment and Rogers’s motion for partial

summary judgment.
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. Facts?
A.  Background?

Since 1985, Baxter, a seller of pharmaceuticals and other healthcare-related products, has
maintained the Plan for its goyees’ 401(k) contributions.SgeDefs.” Resp. | 1see alsd?l.’s
Resp. 3.) At the time of ¢hevents in quéisn, the 1997 version of thelan was in effect.
(Defs.” Resp. 1 2.) Baxter was the Plan’s spoad had responsibility for investment matters
relating to the Plan. (Pl.’s Resp. {s&e alsdDefs.” Resp. 1 6.) Tw Baxter committees, the
defendant Investment Committee and the defenéldntinistrative Committee, were responsible
for administering and managing tRéan, and therefore were fidudes. (Defs.’ Resp. 1 3, 5.)
Defendant Brian Anderson was Baxter's i€h Financial Officer, a member of the
Administrative and Investment Committees, and a Plan fiduciary at all relevant tifde§. 5(
Pl’s Resp. 11 3-4.) Defendant Harry M. dJan&raemer, Jr. was Baxter's Chief Executive

Officer and Chairman of the Boaadl Directors arelevant times.

! Citations are abbreviated as follows. Corred®dintiff's Local Rule 56.1 Statement of Additional

Material Facts is abbreviated “PI's Add’l Stmt.” Plaffisi Response to Defendants’ tal Rule 56.1 Statement of
Material Facts is abbreviated “Pl.’'s Resp.” DefendaR&sponse to Plaintiff's Local Rule 56.1(a)(3) Statement in
Support of Plaintiff's Cross-Motion for Partial Summarygdment is cited “Defs.’ Resp.” Defendants’ Responses

to Plaintiff's Local Rule 56.1 Statent of Additional Facts are abbreviated “Defs.” Add’'| Resp.” Exhibits to
Plaintiff's Motion for Partial Summary Judgment on Count VI of the Third Amended Complaint are abbreviated
“Pl’s Ex.” The Appendix of Declarations, Depositidastimony, and Other Documents Cited in Defendants’ Local
Rule 56.1(a)(3) Statement is abbreviated “Defs.” Ex.” The Appendix of Exhibits to Plaintiffs Response to
Defendants’ Motion for Summary Judgment is abbreviatelds“Resp. Ex.” Citations to any response to a
statement of fact include both the staent responded to and the response.

A few preliminary notes regarding Rogers’s Statenoémtdditional Facts are warranted. First, several of
Rogers’s additional facts resemble argumentSee( e.g.PI's Add’l Stmt. § 7 (asserting that Baxter had an
“overriding objective behind this new vision of growth” without citing to any documents refegeaci“overriding
objective” or a “vision of growth”).)The court has not considered argumeméesented as “facts.” Second, many of
Rogers'’s statements rely on internal Baxter documents, in particular slide-show presentations, withingttpoi
any evidence suggesting which, if any, defendants reviewed, knew of, or should have known of the documents in
guestion. $%ee, e.g.Pl’'s Ex. 21.) The court has not considered documents for which Rogers provides no
connection to defendants. Third, several documents @chvirogers’s additional factwe based are inadmissible,
such as a newspaper story that is plainly hearSagPl.’s Resp. Ex. 6&ee alsd-ed. R. Evid. 801(c) & 802. Only
admissible evidence is properly consg&tbrat summary judgment. Fourth, several documents as filed by Rogers
have truncated or missing bates numbesee( e.g.Pl.'s Resp. Exs. 45, 47, 48.) Where the citation does not
correspond to any page in the document, the court haslemetsthe statement of famisupported. Finally, several
of Rogers’s statements of fact post-date the period alleged in Rogers’s Third Consolidated AmemplechtCo
which alleges facts centered on Baxter’'s July 2002 announcement of disappointing sales growth
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Plaintiff Rogers is a participant in theaAl who elected to invest a portion of his
contributions to the Plan inehBaxter Common Stock Fund. (PIResp. § 3.) He represents a
class of investors who held stock in Baxti@rough their individual Plan accounts at any time
between January 1, 2001 and the presddt.|(2;see alsdoc. Nos. 78-79.)

B. The Plan

The Plan was a defined-contribution mlameaning each Plan participant had an
individual account, the benefitd which were based solely onetamount contributed thereto.
(Pl’s Resp. 1 7.) Plan participants could méke-deferred contributions to their respective
accounts under 8§ 401(k) of the Internal Revenue Code, 26 U.S.C. § 401(k), and Baxter matched
those contributions up to a certain limitd.(Y 8.)

In addition to determining how much wasv@sted in their indidual accounts, Plan
participants directed what investments tokma (Defs.” Resp. {f 11-13.) The Investment
Committee offered Plan participants the opportundyinvest in seven different investment
“funds,” including five diversifid funds, and offered a self-managed brokerage window through
which Plan participants could invastseveral thousand mutual fundsSe€Pl.’s Resp. 1 4%ee
also Defs.’ Ex. D-3, at 8-9.) Each fund was diised in a Summary Plabescription (“SPD"™
provided to Plan participantseePl.’s Resp. | 42, Defs.” Ex. D-at 12, and Plan participants
could obtain more detailed information regagdany fund on request. (Pl.’s Resp. 1 46, 54;
see alsoDefs.” Resp. Ex. D 11 18, 2Defs.” Ex. D-6, at BAXR001977.) Plan participants
would then direct the investmeof their accountssets in the funds dheir choice. $eePl.’s

Resp. 11 57-63.)

3 Plan fiduciaries issued an SPD describing the 1997 Plan, and, in 2000, issued a Summary of Material

Modifications to the SPD.SegeDefs.” Exs. D-3 & D-4.) Fiduciaries issued a new SPD in connection with the
updated Plan, which took effect in 200%eéDefs.’ Exs. D-5.) Unless otherwistated, the 1997 SPD, as modified
in 2000, is at issue here.
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During the relevant period, the Baxterr@mon Stock Fund was among the seven funds
that the Investment Committee setied to be investment optiofw participants in the Plan.
(Defs.” Resp. 1 21see alsdPl.’s Resp. § 16.) SPDs provided Pparticipants with information
regarding voting and tender rights in Baxisymmon stock, and regarding confidentiality
procedures related to transactions in Bagtanmon stock. (Defs.” Resp. Ex. D-3, at 13-14.)
The Plan also had procedures to ensure plaaticipants could exercise voting, tender, and
similar rights in a confidentiananner. (Pl.’'s Resp. { 68.)

C. Baxter's Commitments andStock Price Decline

Each year, Baxter issued periodic finangaidance, which it termed “commitments,” to
the public. (Defs.” Add’l| Resp. 1Y 4, 26.)These “commitments” forecasted financial
information not just for Baxter generally, busalfor each of Baxter’'s specific divisionsld.(
125.) In October 2001, Baxter announcisl commitments for 2002, which included
commitments to “[a]ccelerate sales growth to lthe-teens” and “[g]rowearnings-per-share in
the mid-teens.” I¢l. T 34;see alsdPl.’'s Resp. T 20.) As of its October 2001 announcement,
Baxter had met its annual earnings and casiwv fommitments for the seven previous years.
(Pl’s Resp. 1 21.)

In Baxter’'s Annual Report to shareholdeksaemer indicated that the commitment, if
realized, would be “our highestlea-growth rate in almost 20 yadr (Pl.’'s Resp. Ex. 66, at 6.)
While the commitments for 2002 exceeded Baxtbisorical sales growth rate, Defs.” Add'l
Resp. 11 45-46, they were consisteith internally progcted sales growth(Pl.’s Resp. Ex. 52,
at 10.) Internally, Baxter noted that itsvwmitments were “reasonable and realistidd. &t 20.)
Also internally, Baxter set a goal of increasing the value of Baxter common stock from $62.81
per share to over $200 per sharBedPl.’s Resp. Ex. 45, at 8.)
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Baxter's growth continued through 200dnd on January 24, 2002, Baxter announced
that it had met its commitments for the previgesr, its eighth consecutive such year. (Pl.’s
Resp. 1 22.) On the same day, however, Kradmlera conference call with analysts in which
he revised downward the expected growtlBakter's renal and bscience divisions. SeePl.’s
Resp. Ex. 22, at 1&ee alsdDefs.” Add’l Resp. { 63.) Thughout the first quarter of 2002,
Baxter’s renal division internally reported sales, sales growth, income, and cash flow that were
short of previous estimateg¢Defs.” Add’| Resp. 11 65, 67.)

On July 18, 2002, Baxter released its second guagrnings results a conference call
with analysts that day, Kraemer called Baxter'srtprly sales increase of eight percent “clearly
disappointing.” [d. 1 68.) The specific reason for the laggincrease in sales appears to have
been the renal division, which contemporangoasanounced that its sales growth would be
revised downward for the second time that yeald. { 69.) In the same conference call,
Kraemer reaffirmed that he expected tBakter would meet its 2002 commitmentsd. [ 70-

71; see alsdPl.’s Resp. { 24.) That gaBaxter common stock dropp@6.3% in value. (Defs.’
Add’l Resp. T 72see alsd?l.’s Resp. 1 25.)

In late September 2002, an intakBaxter forecast projeatesales growth for 2002 in the
range of ten to twelve percerljghtly below the 2002 commitmenf sales growh in the low
teens, and earnings-per-share growth of thirteeiourteen percent. (Defs.” Add’l Resp. § 75.)
On October 3, 2002, the company publicly annoumegtsed 2002 commitments to reflect these
lower expectations. Id. I 76.) On October 17, 2002 Bextreiterated its revised 2002
commitments and also lowered iprojections for its bioscienabvision; on the same day, the
price of Baxter commorstock dropped 8.6%. Id. 11 78-79.) On January 22, 2003, Baxter
announced that its sales increased ten pelioeB002 (short of the low-teens October 2001
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commitment) and that its earnings per sharee@®ed thirteen percent (short of its mid-teens
October 2001 commitment). (Pl.’s Resp. {1 27.)

From the beginning of 2002 to the end 2003, Baxter had to revise its quarterly
guidance downward seven timesd. (f 41.) During that time, Baxter’'s stock ranged from a high
on March 27, 2002 of $59.60 to a low on April 1, 2003 of $18.34. 1(42.) In May 2003,
Anderson, Baxter’s chief financial officer, madegresentation in which, looking backward, he
characterized previous commitriiie as “too optimistic.” $eePl.’s Resp. Ex. 51, at 6.) In July
2003, Kraemer informed the Board that Baxtem\geistor relations stragg was “shifting from a
growth message to a value message.” (Defdd’lAResp. 1 89.) The Board minutes noting this
proposed shift do not reflect the meaning of exitterm, or the history of Baxter's “growth
message.”

As the value of Baxter's common stock hbieed between 2002 ar@D03, the assets of
the Plan likewise declined in k. (Defs.” Resp. {1 34-36, 76-78/hile the value of Baxter
common stock was declining, members of the Investment Committee did not discuss
discontinuing the Baxter Common Stock Fundaasnvestment, although they did monitor the
performance of each fund offered under thenPlacluding the Baxter Common Stock Fund.
(Id. 1 99.)

Despite the 2002-2003 stock decline, Baxtemmon stock remained less volatile and
less systemically risky than the mean amddian Standard & Poor’'s (“S&P”) 100 Index
companies. (Pl.’s Resp. 11 33:) Institutional investors, atuding pension funds, remained
invested in Baxter common stod¢kroughout the relevant period.ld( Y 34-35.) Baxter

common stock’s total return to shareholdienseach year from 2001 through 2008 was greater



than the returns of the S&00 Index and S&P Composite Healthcare Index, except in 2002,
and outperformed those two indices fioe class period as a wholed.(T{ 38-39.)
[I.  PROCEDURAL HISTORY

This case has taken several proceduraistalready. In 2005, defendants moved to
dismiss the complaint. The court denied thmition in part, specifically finding that ERISA
afforded Rogers a private cause of action for loisa#she suffered due twreaches of fiduciary
duty even though he did not alletjat all Plan pdicipants suffered the same loss&ee Rogers
v. Baxter Int'l Inc, 417 F. Supp. 2d 974, 982 (N.D. lll. 2006). On interlocutory appeal, the
Seventh Circuit affirmed.See Rogers v. Baxter Int'l Inc521 F.3d 702, 705 (7th Cir. 2008).
After discovery, defendants moved for partial judgment on the pleadings, which the court
granted in part.See Rogers v. Baxter Int'| IndNo. 04 C 6476, 2009 WL 3378510 (N.D. IlI.
Sept. 28, 2009).

Rogers then filed his Thir€€Consolidated Class Action @glaint (the “Complaint”),
which sets forth six claims. Rogers allegeat tthefendants breached their fiduciary duties: by
allowing Plan assets to be invested in Baxtommon stock, the vauof which, according to
Rogers, was artificially inflated (Count 1); by continuing to offer Plan participants an imprudent
investment, namely, Baxter corom stock (Count Il); by misrepsenting certain facts and not
disclosing others to Plan paipants (Count Ill); by aing disloyally to Plan participants (Count
IV); by failing to monitor other fluciaries’ breaches (Count V& in what the parties call the
“ten-percent” claim, by allowing more than ten gt of the Plan’s assets to be invested in

Baxter common stock (Count VI).



lIl.  LEGAL STANDARD

Summary judgment is warranted where “tpleadings, the discovery, and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmengaasatter of law.” Fed. R. Civ. P. 56(c)(&ge also
Brengettcy v. Horton423 F.3d 674, 680 (7th Cie005). All facts, anagny inferences to be
drawn from them, must beeaxwed in the light most favorable to the non-moving panyis.
Cent., Ltd. v. ShannoB39 F.3d 751, 756 (7th Cir. 2008ge alsdBassiouni v. F.B.].436 F.3d
712, 721 (7th Cir. 2006) (same for cross-motiondprmal burdens of proof remain, however.
If a plaintiff has failed to estaish a genuine issue of materiatt regarding one of the elements
of his case, then summary judgment will be entered in favor of the defendzed8eard v.
Banks 548 U.S. 521, 529-30 (2006ee alscCleveland v. Policy Mgmt. Sys. Cqrp26 U.S.
795, 805-06 (1999). Meanwhile, tliefendant bears the burden edtablishing its claimed
affirmative defense to be entitled smmmary judgmentn that basis.Zenith Elecs. Corp. v.
Panalpina, Inc. 68 F.3d 197, 201 (7th Cir. 1995).

IV.  ANALYSIS

Defendants move for summary judgment on alRofjers’s claims, asserting that Rogers
has not produced triable issues of fact to supgoytof his six causes of action. Defendants also
raise two affirmative defenses, one of whicheythurge, defeats all of Rogers’s claims.
Specifically, defendants argue that they aretledtto summary judgment on all of Rogers’s
claims because the Plan falls within the saéebor provided by ERISA § 404(c), 29 U.S.C.
§ 1104(c). Rogers moves for summary judgmenhisrten-percent claim only. The court first

addresses the “safe harbor” defense.



A. Safe Harbor

ERISA 8§ 404(c), 29 U.S.C. § 1104(c), exemiudsiciaries of a “plan which provides for
individual accounts and pmits a participant or beneficiary &xercise control over the assets in
his account” from liability “for any loss, or bgeason of any breach, which results from that
participant’s or beneficiary’s exercisé control.” 29 U.S.C. § 1104(c)(1)(B3ee als®9 C.F.R.
8 2550.404c¢-1(d)(2)(i). To qualify as a § 404(c) plad &all within this safe harbor, a plan must
meet five requirements, several of which haveerous sub-requirements. Specifically, a plan
must: (1) provide for individuahccounts; (2) allow participanthie opportunity to exercise
control over their accounts; (3)quide participants with the opganity to choose from a broad
range of investment alternatives; (4) give pgvaats sufficient information to make informed
investment decisions; and (5) are the plan offers qualiiyg employer securities, provide
additional safeguards. 29 C.F.82550.404c-1(b) & (42)(ii)(E)(4); see also Hecker v. Deere
& Co., 556 F.3d 575, 587 (7th Cir. 2009kt. for reh’g and reh’g en banc denjddecker v.
Deere & Co.(Hecker I)), 569 F.3d 708 (7th Cir. 2009ert. denied130 S. Ct. 1141 (2010).

1. Individual Accounts

The parties do not dispute that the Plan satistine first requirement for a 8 404(c) plan—
i.e.,, that the Plan provided for individual acmts for participants and beneficiaries.

2. Opportunity to Exercise Control

To have an opportunity to exercise conteer assets in his account, a participant must
be given “a reasonable opportunity to give investment instructions ... to an identified plan

fiduciary who is obligated to comply with such instructions . . . 29 C.F.R. § 2550.404c-



1(b)(2)()(A); see also Heckeb56 F.3d at 587The parties do not dispute that the Plan met this
criterion. SeePl.’s Resp. {1 57-63.)

3. Broad Range of Investment Alternatives

The third requirement to satisfy the safe haibdhat Plan participants and beneficiaries
must be afforded a “broad range of investmaliernatives.” Investment alternatives are
sufficiently broad only if they ffer the participant the opportunitp: (1) materially affect the
potential return on his investmen(®) choose from at least threevéstment alternatives, each of
which is diversified and has materially differensk and return chacteristics, and, when
combined with other investment alternatives,afidhe participant thepportunity to achieve a
diversified portfolio with minimized risk and tgn; and (3) diversifythe investment of the
assets in his individual accoung9 C.F.R. § 2550.404c-1(b)(3)(Bee also Lingis v. Motorola,
Inc., 649 F. Supp. 2d 861, 878 (N.D. Ill. 2009). Rog#wes not dispute that the Plan offered a

broad range of investmentetnatives, and the cournfis that the Plan did So.

4 Rogers argues that defendants failed to disclose material nonpublic facts to Plan participants. This

argument is more relevant to the question of whether Plan participants had sufficient information gegardin
investment alternatives which, the Seventh Circuit statédetker is separate from the question of whether Plan
participants had the opportunity to exercise control over their accounts. 556 F.3d at 587. rTlieecefore
addresses Rogers’s argument in evaluating whether Plan participants had sufficient informatiomgregardi
investment alternativeat section IV.A.4.

Specifically, Plan participants were offered five diversified investment opseeBefs.” Ex. D-3, at 8-9;
see alsoDefs.” Ex. D-6, at BAXR01977, and several thousand mutual funds through a self-managed brokerage
window. The available alternatives included compositéer@dsury bonds, fixed-income securities, and investment
contracts. These alternatives had mallg different risk and return charactistics, allowed Plan participants the
opportunity to materially affect their potential retunmdarisk exposure, and allowedaRl participants to create a
diversified portfolio with minimized risk.

Rogers agrees that the documents cited above “state that the investment options had materially different
risk/return characteristics” but, Rogers argues, those documents “do not independently dstatdisthtis true.”
(Pl’s Resp. 1 43.) Rogers offers no evidence to suggest that the investment options differed from pierdescri
provided by Plan documents (except for the Baxter Common Stock Fund, which, accofdoggts, differs in a
way that is immaterial to whether the investment options had materially different risk and return characteristics).
Without a citation suggesting that thesdeption of these investment altatives was inaccurate, the court deems
the statement of fact admitted.
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4. Sufficient Information to Make Informed Decisions

The safe harbor next requires that Plan padrtds be provided “sufficient information to
make informed decisions with regard to istraent alternatives under the plan . . .S€e29
C.F.R. 8 2550.404c-1(b)(2)(i)(B). Department obbaregulations set forthine criteria, all of
which must be satisfied for the participant to be considered to have sufficient investment
information. Seeid. § 2550.404c-1(b)(2)(1)(B)(1)()X). These criteria guire that participants
and beneficiaries be given: (1) amplanation that the plan istémded to be a § 404(c) plan;
(2) a description of the investmealternatives available underetiplan; (3) an identification of
any designated investment managers; (4)eaplanation of the circumstances under which
participants and beneficiaries may give inwestt instructions; (5) a description of any
transaction fees and expenses; (6) the contémtmation of the plan fiduciary responsible for
providing information to participants; (7) a deption of confidentiality procedures related to
the purchase or sale of employercht;, (8) particular materials garding investmendlternatives
subject to the Securities Act dPB33; and (9) materials reldt¢o voting, tender, and similar
rights incidental to the hdings in their accountsld.; see also Heckeb56 F.3d at 587. In
addition to these nine criteria, each participant must be provided, on request, “extensive
information on the operating expenses of the investrakernatives, copies of relevant financial
information, and other similar materials.”"Hecker 556 F.3d at 587 (citing 29 C.F.R.

§ 2550.404c-1(b)(2)(i)(B)(2)).

6 The relevant regulation states that participants and beneficiaries must be given “[a]n explanatien that th

plan is intended to constitute a plan described in section 404(c) .See29 C.F.R. § 2550.404c-1(b)(2)(i))(B)(1).

The court notes that, iHecker 556 F.3d at 587, the Seventh Circuit stated that the § 404(c) defense requires the
“clear labeling of the plan as[§ 404(c)] instrument . . . .” Neitherellopinion nor the clear letter of the regulation
imposes any requirement thiae plan label itselés a § 404(c) plan. Rather, if other plan documents, such as SPDs,
provide such an explanation, the regulation ldadkerare satisfied.
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The parties do not dispute that informateomd documents received by Plan participants
satisfied eight of the nine requirements setfathove, or that the regite addition&“extensive
information” was available tBlan participants upon requéstiowever, Rogerasserts that Plan
documents failed to describe the Baxter Comr8tock Fund in sufficient detail to satisfy the
second requirement above, which mandates that glgitipants be provided a “description of
the investment alternatives available under piten and, with respécto each designated
investment alternative, a genedescription of the investmermbjectives and risk and return
characteristics of each alternative . . ..” 29 C.F.R. 8§ 2550.404c-1(b)(2)(1)(ii).

The parties agree that the relevant detionpof the Baxter Cmmmon Stock Fund appears
in the SPD, which states:

This fund invests primarily in Baxtesommon stock. The value of this

fund depends upon the changes in the stopkice as well as dividend income.

Your investment has a potential forhggh return, but you must consider the

uncertainty of the market. Althougtine fund holds some cash, it consists

primarily of a single stock asset. Thigams that the fund will move to reflect the
price of the stock.

(Defs.” Ex. D-3, at 9.) Earlier in the sand®cument, a graphic indicates that the Baxter
Common Stock Fund was among those Plansiment options with “Higher Risk.”Id., at 7.)

A 2001 document entitled “Your Investment Optibrikat was mailed to Plan participants
describes the investment objective of tBaxter Common Stock Fund was “[tjo provide

employees with the oppantity to share in the long-term perfnance of the company.” (Defs.’

! The SPD informed Plan participants that lan was intended to be a § 404(c) plaBeePl.’s Resp. 1

48.) An Investment Options booklet provided to all Plan participants identified designated investment fund
managersseeDefs.’ Ex. D-6, at BAXR 001977, while the SPD identified relevant Plan fiduciaries and their contact
information. (Defs.” Ex. D-3, at 1, 32, 33.) The SPD explained how to give investment instrudtioais10, and

noted expenses and fees that would be assessed and in turn would affect Plan participants’ Halamtes3.)(

The SPD likewise provided information regarding votiagd tender rights related to account holdings, and
regarding confidentiality procedures relatedrgnsactions in Baxter common stockd.,(at 13-14.) Finally, on
request, Plan participants were provided the requisitensive information regarding the various funds. (Pl.’s
Resp. | 54see alsdefs.’ Ex. D 1 18, 27.)
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Ex. D-6, at BAXR 001976see alsoPl.’'s Resp. {44.) The docemt further notes that the
Baxter Common Stock Fund consists of “10@axter Common Stock” and, regarding the
fund’s risk and return profile:

With the majority of assets investedarsingle company stock (the fund holds a

small amount of cash), the risk to youmgipal is high to vey high and volatility

in the value of your investment is grea®ver the long termBaxter stock has

tended to track the performance of othegéacompany stocks as reflected in the
Standard & Poor’s 500 Index.

(Defs.” Ex. D-6, at BAXR 001976-77.)

Rogers argues that the description was daificbecause it did not disclose that “Baxter
had been repositioned from a value to a grosdmpany, a material fact as to risk.1d.j
Rogers’s value-to-growth argument is problematiseveral respects. First, the regulation at
issue requires only a “generalsdeption,” not a list ofall material facts about the investment
alternative. Second, Rogers makes no referentdgigaepositioning from “value” to “growth”
anywhere in his Complaint, which he amended jpugdr to the filing of the instant motions, and
specifically makes no reference to the alleggmbséioning among the elen facts that Rogers
alleges in his Complaint should have beksclosed to Plan participantsSeeCompl. 1 34.)

Even if the court were inclined to overlook thisficiency, Rogers’s argument fails because of a
lack of support in admissible evidence. Damants that Rogers cites that might allow an
inference that Baxter in fact switched from altwe” to a “growth” stock either are inadmissible
(such as the newspaper articlediscussed footnote 1 above)are of unclear provenance, and

do not allow the inference that Plan fiduciaries knew or should have known of their existence or
content. $HeePl.’s Resp. Ex. 47.) Rogers does not attempt to show that defendants, either
generally or individually, knew or should have knoef the existence arontent of each of the
documents he cites.
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As stated above, the SPD informed paraais that the Baxter Common Stock Fund was
a single-company stock fund and veasskier investment, and thidte value of the fund was tied
to the price of the stock, while the Your Investment Options lebdidistered the SPD’s general
description by further describiniipe investment objectives andkiand return profile of the
Baxter Common Stock Fund. Tléngis court found that a description and graphic similar to
those provided in the SPD were sufficient to satisfy the regulatory requirements of the “general
description.” Lingis, 649 F. Supp. 2d at 871. Given that Rpanticipants in this case were given
more than just the SPD’s degtion and graphic, the court cdades that they were provided
with a sufficient description of the Baxter Common Stock Fund..

Rogers argues that even if participamtere provided with the requisite general
description of the Baxter Conon Stock Fund, defendants cannot estbe safe harbor because
they “failed to disclose the risks caused byigds 2002 unreachable mmnitments and the true
state of its prospects.” (Pl.Resp. Br. 47.) Rogers’s argumidacks support. The relevant
Department of Labor regulation provides that gafe harbor defense is unavailable where a
“plan fiduciary hasconcealedmaterial non-public facts regarding the investment from the
participant or beneficiary . ...” 29 C.F.BR2550.404c-1(c)(2)(ii) (emphasis added). Multiple
courts have noted that, whildailure to disclose is a passigbortcoming, concealment requires
affirmative conduct. Lingis, 649 F. Supp. 2d at 880 (citing re Unisys Corp Retiree Med
Benefit “ERISA” Litig, 242 F.3d 497, 503 (3d Cir. 2001)).odrers has not shown that Plan
fiduciaries affirmatively concealed facts from Plparticipants. Specidally, Rogers points to
no evidence that defendants were aware of ang “$tate of . . . prospettthat differed from

what was reported publicly or to participants, that they were aware of some risk of not
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achieving external commitments, and that tlseyight to conceal any cu facts from Plan
participants.

Moreover, as Rogers acknowledges, defendahiciaries’ obligation not to conceal
material facts is limited where the “disclosuresoich information by the plan fiduciary to the
participant or beneficiary wouldiolate any provision of federdhw or any provision of state
law which is not preempted by the Act.” 29 C.F.R. § 2550.404c-1(c)(2)(ii). The Seventh Circuit
has twice noted, incluislg on interlocutory appeal in this case, the potential insider trading issues
posed by disclosure only to plan participantSee Rogers521 F.3d at 706Harzewski v.
Guidant Corp, 489 F.3d 799, 808 (7th Cir. 2007).oders does not explain how defendants
could have disclosed material fa¢b Plan participants, but notttze public as a whole, without
violating the insider trading prohtins in federal securities laWs.

In light of Plan documents’ provision of tliequisite general desption of the Baxter
Common Stock Fund, and the absence of supfmrrtRogers’s argument that defendants
concealed material non-public facts from partictigathe court concludesahPlan participants
were provided with sufficient infonation as required by regulation.

5. Offering of Employer Securities

Defendants next maintain that they have satisfied the nine additional requirements
necessary to qualify for the 8§ 4@%(defense, given that the Plaffered employer securities.
See29 C.F.R. § 2550.404c-1(d)(2)(i))(E)(4)(i)-(ix). brder to meet this requirement, employer

securities must be: (1) qualifig employer securities; (2) stqc(3) traded on a national

8 Rogers proposes several alternatives that Placifides could have taken to protect Plan participants;

however, none of these alternativediich include reporting concerns to the General Counsel or Corporate
Secretary, reporting concerns to Baxter's independent directors, and placing a cap on the amount of participants
holdings of Baxter common stock—provide for a disclosure to Plan participants of any material liofagish and

none address the insider trading concémasany such disclosure would create.
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exchange; and (4) traded with s"obquency and volume to asstinat directions to purchase or
sell may be acted upon promptly and efficientlyd. § 2550.404c¢-1(d)(2)(iE)(4)(1)-(iv).
Further, (5) any information provided to shareless of the employer security must be provided
to any participant holding such securities; (6}tipgrants holding employesecurities must have
voting, tender, and similar rights; (7) informaticglated to the purchaskplding, and sale of
securities must be maintained in accordance wathfidentiality procedws; (8) the plan must
designate a fiduciary for ensuritigat the confidentiality procires are adequate, and that any
independent fiduciary is appointed as needadd (9) an independent fiduciary must be
appointed to investigate any stion in which the designatgaan fiduciary determines the
potential for undue employer influence with regard to the exercise ohsihdee rights related to
employer securities existsld. § 2550.404c-1(d)(2)(ii)(§4)(v)-(ix). Rogers does not dispute
that the Plan satisfied these nine requiremesasPl.’s Resp. § 64, anddhevidence bears out
that these requirements were ret.

6. Whether the Plan was Determined to be a § 404(c) Plan

Rogers asserts that everthe Plan satisfied each of ERS requirements for the safe
harbor, the Plan is not a § 404(c) plan becalisdnvestment Committee never determined that
the Plan would come within that safe hatbofFhe source of Rogers’s novel, but ultimately

unpersuasive, argument is the Plan, which states:

o Specifically, Baxter common stock was both stock and a qualifying employer security. It was publicly

traded on the New York Stock Exchange with sufficient frequency and in sufficient volume that Plan participants’
directions to buy or sell Baxter common stock would be acted upon the same day. (Pl.’'s Resp. { 64.) Plan
participants investing in Baxter common stock had voting, tender, and similar rights in Baxter, amétiofo
provided to Baxter shareholders was also given, througRItrés trustee, to Plan participants investing in Baxter
common stock. I¢. 11 65-67.) The Plan had procedures to ensure that Plan participants’ exercise oferatery,

and similar rights was confidentiadl. { 68, and that participants’ purchassses, and holdings of Baxter common

stock were likewise kept confidentialld(f 71.) The Investment Committeesrgesignated to monitor compliance

with those confidentiality proceduresld.(f 70.) Finally, the Investment Committee never found any potential for
undue influence by Baxter upon Plan participants and fiduciariésy 71.)
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If the Investment Committee determines tRatticipants shall exercise
discretion and control over the investmehtheir accounts in a manner intended
to insulate Plan fiduciaries from lialtyfifor investments under Section 404(c) of
ERISA, then the investment fundstaddished by the Investment Committee
pursuant to this Section 6.3 shall affoRarticipants with a broad range of
investment alternatives . . . .

(SeePl.’s Ex. A, 8 6.3, at 27 (emphasis added).)teL,athe Plan repeats the “if the Investment
Committee determines” language, remqg that if the plarwas to be a § 40d) plan, then the
Investment Committee was required to provide Rlarticipants with sufficient information, as
defined by regulation and discussed aboveéd., @ 6.5, at 31-32.) Rogers interprets the
emphasized language as a Plan-imposed requirement that the Investment Committee
“determine[]” that the Plan be a § 404(c) plantfoe Plan to be so classified. Without evidence

that the Investment Committee made such a determination, according to Rogers, the Plan could
not be a § 404(c) plan.

Rogers points to no provision in ERISA ais regulations that requires such a
determination and, based on the court’s reviethefabove-described regtibns, no such legal
requirement of a determination exists. A revigwthe complete subsections cited above reveals
that the Plan attempted to ensure that thesimvent Committee compliaslith the safe harbor’s
regulatory requirements in the evahat Plan participants were afforded the opportunity to
control their own accounts. The Plan does not suggest that the Investment Committee was
required to manifest its determination that thenRlas to be a § 404(c) plan by doing anything
beyond the offering of a broad range of inmemnt alternatives and providing sufficient
information to Plan participants. Had the Plairafters intended to rege that the Investment
Committee make a separate, affirmative deteation, they could have formulated the
paragraph above in any number of otherysyasuch as specifically mandating that the

Investment Committee state in vimg that the Plan was to ke § 404(c) plan. The clauses
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above do not mandate an explicit determinationydtiher the provision dfufficient information
to Plan participants and the offering of a broadge of investment alternatives, both of which
the court has found to be satisfied h€re.

7. Whether the Investment Committélated Its Duty of Loyalty

Rogers further argues thalhe Plan could not be a §404(c) plan because, if the
Investment Committee determined that the Riemuld be a § 404(c) pha it would violate its
duty of loyalty to Plamparticipants. ERISA imposes on fidades a duty to act “solely in the
interest of the participants and beneficiarie29 U.S.C. § 1104(a)(1)According to Rogers, if
the Investment Committee determined the Plabet@ 8§ 404(c) plan, ¢hinvestment Committee
must have acted in its own self-interest, and not in the interest of Plan participants. Rogers offers
no evidence that the Investmé&bdmmittee, in complying with thsafe harbor regulations, was
motivated by any interest except that of Plantipgants and beneficiaries. The Investment
Committee may have offered theguesite investment information, investment alternatives, and
account control to Plan participants and benafies because the committee’s members thought
that such an offering would benefit the partamips and beneficiariesWithout any supporting
evidence, Rogers’s argument fails.

B. Rogers’s Claims
Rogers argues thatev if defendants have establistied § 404(c) defense generally, the

defense “is not available as a defense to certain of the claims” he &sq@itss Resp. Br. 47.)

10 The court finds that evishce of a determination was not required, rendering Rogers’s argument that certain

Plan documents issued by the rAidistrative Committee ar not evidence of thénvestment Committee’s
determination irrelevant.

1 By “certain,” Rogers does not mean all. He adeanmo argument and poirtts no authdty suggesting

that § 404(c) is inapplicable his claims that defendants failed to diversify Plan assets (alleged as part of Count 1),
offered an imprudent investment alternative, namely, the Baxter Common Stock Fund (Count Il), and violated their
duty of loyalty (Count 1V). (Rogers makes a cursory reference to “Counts s8&PIl.” Resp. Br. 47, but does not
mention his diversification claim or his imprudent investment alternative claim.) Without any arghatehétsafe
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Rogers’s argument derives from the text of tHe sarbor itself, which exempts fiduciaries from
liability “for any loss, or by reason of angreach, which results from [a] participant’s or
beneficiary’s exercise of caml.” 29 U.S.C. § 1104(c)(1)(B).The implementing regulations
take a narrower view of “resulfeom,” protecting plan fiduciargeonly from those losses that are
“the direct and necessary result of [a] particifsmor beneficiary’s exercise of control.” 29
C.F.R. 8 2550.404c-1(d)(2)(i). According to Rogehis claims assert liability for losses
“resultling] from” defendants’ actions, noofn Plan participantgxercise of control.

Multiple appellate opinions have addressedapplicability of the 8§ 404(c) safe harbor
defense to particular claims. Hecker cited by defendants, plaiff alleged that the defendant
offered an imprudent investment alternativejahwvas allegedly imprudent because of the fees
associated with investing in it. 556 F.3d &35 The defendant urged that the § 404(c) safe
harbor defense defeatgthintiffs’ claims. Id. at 588-89. Thédeckercourt found that the safe
harbor applied to plaintiffs’ clais because the fees that werme basis of the alleged imprudence
were disclosed to Plan participants, meaning dingtlosses resulted from participants’ informed
choices, rather than from the defendants’ election of investment alterndiives. 589-90. In
denying rehearing, the Seventh Circuit emphasizatithits original opinion, it had “refrained
from making any definitive pronouncement” on there general scope tiie safe harborSee
Hecker 1| 569 F.3d at 710.

Heckercited the remaining appellate decisionglos question of whether the safe harbor
applies to particular claimsin two cases, the courts, asH®ecker indicated that a defendant

could raise the safe harbor defense againstaem for imprudent selection of investment

harbor does not apply to those counts, the court finds that Rogers has waived any objection toat®mapplihe
court grants summary judgment in defendants’ favor on Counts Il and IV, and on Count |assetagers alleges a
failure to diversify.
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alternatives, but, as iHecker refrained from a broad-based holdin§ee Langbecker v. Elec.
Data Sys. Corp.476 F.3d 299, 310-13 (5th Cir. 2007) (fingidistrict court erred by failing to
consider the effect of the safe harbor on the claims beforee)also In ré&Jnisys Sav. Plan
Litig., 74 F.3d 420, 445 (3d Cir. 1996)afing that the safe harbtallows a fiduciary, who is
shown to have committed a breach of dutymaking an investment decision, to argue that
despite the breach, it may not bddhigable because the alleged lossulted from a participant's
exercise of control.”}* Given this precedent, the saf@rbor invoked by defendants may
potentially apply to each of Rogers’s claims, dulloser examination @ach claim and the safe
harbor’s application thereto is necessary.

1. Mismanagement of Plan Assets

With regard to Count I, Roge argues that the defendattsled to prevent the wasting
of Plan assets,” and that “No Plan participaatl anything whatsoever to with the failure of
the Plan fiduciaries to protect Plan assets here’. (Pl.’s Resp. Br. 48.) The safe harbor, by its
terms, applies “only with respect to a transactihere a participant or beneficiary has exercised
independent control in fact with respect to theestment of assets ihis individual account
.7 29 C.F.R. 8 2550.404c-1(c)(1)(i). Asxplained above, Plan participants, not Plan
fiduciaries, directed the invesent of Plan assets. By providing Plan participants and
beneficiaries with the requisite control ovémeir accounts (in addition to the requisite
information and range of investment alternativiesyatisfy the safe harbor defense, defendant

fiduciaries ceded control of the assets in eaxhvidual Plan participant’'s account to each

12 The Fourth Circuit also analyzed the question in a footnote, noting that the safe harllonotpubtect

fiduciaries from claims for the imprudent selection of investment funds, relying on the Department of Labor’s stance
on the same issueSee DiFelice v. U.S. Airways, Ind97 F.3d 410, 418 n.3 (4th Cir. 2007). Rogers does not cite
DiFelice or even urge its application here. Such an application would be inconsistehteskbr in which the
Seventh Circuit afforded the DepartmeftLabor’s interpretation less deference, and reached a result that was, at
least based on the allegations before it, inconsistentDeEelice See Heckerb56 F.3d at 589-90.
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participant. In so doing, defdant fiduciaries also ceded pessibility for decisions regarding
how those assets would be inwebtand agreed to follow participants’ investment instructions.
Plan participants then decided &ther to invest the assets oéithindividual accounts in Baxter
common stock or one of the manyet investment alternativesAny “wasting of Plan assets,”
the wrong alleged by Rogers in Count I, was the result of individual ipariis’ acquisitions of
Baxter common stock, not of defendants’ condUcte safe harbor therefmapplies to Count I.

2. Misstatements or Omissions

In Count Ill, Rogers argues that the defendéfatided . . . to make necessary disclosures
to Plan participants about the risks of investing in Baxter stock,” resulting in losses to the Plan
that were not due to Plan piaipants’ exercise of control.In briefing, Rogers argues that
defendants’ failures to make necessary disclestgsulted in the participants’ losses. ERISA
imposes on fiduciaries a duty to act solely in the interest of plan particisaet29 U.S.C.

§ 1104(a)(1), which includes the duty not to nasstmaterial facts to plan investorSee Varity
Corp. v. Howe516 U.S. 489, 506 (1996&ee alsdBowerman v. Wal-Mart Stores, In€26 F.3d
574, 590 (7th Cir. 2000). While thengis court suggested thatdlsafe harbor defensi®es not
protect a defendant fiduciary who misspeaksmits material facts49 F. Supp. 2d at 874-75,
this court need not resolve whether the safedraabplies to this clai because Rogers’s claim
fails on its merits.

Rogers asserts that defendants made raateisstatements anomissions both in the
SPDs they provided to Plan participants and @irtpublic statements. dgers asserts that the
SPDs were misleading because they were not updateeflect Baxter's alleged shift from a
“value” to a “growth” strategy, andid not adequately describe thdura of the risk of investing
in the Baxter Common Stock Rd. However, as explaineabove, the SPD and other plan
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documents adequately described the Baxtemmon Stock Fund and there is insufficient
evidence to conclude that any “value”-to-“groWihift ever occurred.Moreover, Rogers again
fails to explain how defendants could have disdosaterial facts to Plan participants without
violating insider trading prohibiins in federal securities lawsSee Harzewskd89 F.3d at 808
(noting that an ERISA fiduciary’s dutgloes not extend to violating the law”).

Rogers also asserts that misstatemearid omissions from public statements and
securities filings by Baxter and its officersnder defendants liable as ERISA fiduciaries.
Rogers specifically argues that defendants “systematically concealed and msstpatie]
market about Baxter’'s ability tachieve its stated commitments(Pl.’'s Resp. Br. 42.) This
argument is legally and factually flawed. Argen is a fiduciary under ERISA only “to the
extent” that he acts ia fiduciary capacity.See29 U.S.C. § 1002(21)(A). The Supreme Court
has observed that an ERISA fiduciary wedvgo hats,” one fiduciary and one nd®ggram v.
Hedrich, 530 U.S. 211, 225-26 (2000), leading seveirts to conclude that a person who
makes a public statement, such as in a seesirfiling, does not make that statement in a
fiduciary capacity. See Lingis 649 F. Supp. 2d at 874-75ee alsoKirschbaum v. Reliant
Energy, Inc. 526 F.3d 243, 257 (5th Cir. 2008tein v. Smith270 F. Supp. 2d 157, 173 (D.
Mass. 2003). Therefore, Rogersiggument that defendants neidl“the market” concerns non-
fiduciary communications. Moreev, Rogers points to no specific misstatements or omissions,
instead arguing that defendants “systematicallysled the market. Without a specific reference

to or evidence of a misstatement or omission, dourt cannot conclude that a triable issue of
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fact supports Rogers's claim that defendaatre liable for omissions or misstateméfits.
Defendants’ motion for summary juchgnt is granted on Count 1.

3. Ten-Percent Claim

Rogers also argues that his4gercent claim is not covered by the safe harbor defense.
Resolution of this issue first requires a cleanederstanding of the ten4pent claim’s statutory
basis. As Rogers points out, the ten-perceaintlis in fact two separate claims, one for
acquiring more than ten percent of plan assetemployer securities, the other fbolding
employer securities in too great a volume. SectibO6(a) of Title 29 of the United States Code
restricts fiduciaries as follows:

(2) A fiduciary with respect to a planahnot cause the plan to engage in a

transaction, if he knows @hould know that sudnansaction constitutes a
direct or indirect—

(E) acquisition, on behalf of the g, of any employer security or
employer real property in violation section 1107(a) of this title.

(2) No fiduciary who has authority atiscretion to control or manage the
assets of a plan shall permit the pkanhold any employer security or
employer real property if he knows should know that holding such
security or real property viokes section 1107(a) of this title.

29 U.S.C. § 1106(a). Both prohibitions on fidugi@onduct reference, and are premised on, a

violation of 29 U.S.C. 8§ 1107(a), which impogks ten-percent prohibition as follows:

13 Rogers also asserts, in a footnote and without citagioglevant legal authority, that the defendants’ public

statements should be imputed to the defendants as figsdigecause the SPD incorpedthose public statements.

Even assuming that this theory is viable, which this court dosdstsin re Bausch & Lomb Inc. ERISA Liti§o. 06

C 6297, 2008 WL 5234281, at *7-*8 (W.D.N.Y. Dec. 12, 2008) (holding that incorporated SEC filings do not
become fiduciary communications), anaéef the SPD inagorated certain statements, Defs.’ Ex. D-3, at 15 (Plan
participants “may obtain prospectuses, financial statements, and other reports relating to anninfiesinte the

extent that such reports goeovided to the Plan.”), Rogers’s assertiifi fails because he does not indicate which
“prospectuses, financial statements, and other reports” were provided to the Plan, or which misstatements or
omissions those documents contained.
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(2) A plan may not acquire any qualifg employer security or qualifying
employer real property, if immediately after such acquisition the aggregate
fair market value of employer sedigs and employer real property held
by the plan exceeds 10 percent of the ria@rket value of the assets of the
plan.

3) (A) After December 31, 1984, a plan may not hold any qualifying
employer securities or qualifying employer real property (or both) to the
extent that the aggregate fair market value of such securities and property
determined on December 31, 1984, exceeds 10 percent of the greater of—

() the fair market value of the assets of the plan, determined on
December 31, 1984, or

(i) the fair market value of the assets of the plan determined on
January 1, 1975.

1d. § 1107(a).

The two subsections quoted above traatjuiring qualifying employer securities
differently from the holding of such securitieSection 1106(a)(2) prdbits a fiduciary from
permitting the plan to hold qualifying employezcsirities in any way that violates § 1107(a),
which penalizesolding of securities only if the aggregate value of such securities, determined
on December 31, 1984 exceeds ten percent of thee \& the assets of the plan on either
December 31, 1984 or January 1, 1975, whichever value is gr&ht€rl107(a)(3). Rogers has
produced no evidence of the value of Baxter camistock in 1984 or the value of Plan assets in
1975 or 1984, in fact, there is no evidence that tlaa Bkisted in either of those prior years.
Rather, Rogers’s evidence is of the value®laih assets and Baxteommon stock from 2001
through 2003. SeeDefs.” Resp. {1 22-32.) The evidenpresented on Rogers’s “holding”
claim fails to satisfy the pin statutory language, andetiefore fails on its merits.

Rogers asserts that he nevertheless has-peteent claim because the Plan continued to
acquire Baxter common stock. Sectid06(a)(1)(E) prohibits a fiduciary frooausingthe plan

to engage in a transaction that he knowshmuld know constitutes an acquisition of qualifying
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employer securities in violation of § 1107(a); asquisition violates 8107(a) if “immediately

after such acquisition the aggregate fair maviedtie of employer secities and employer real
property held by the plan exceeds 10 percent of the fair market value of the assets of the plan.”
29 U.S.C. § 1107(a)(2%ee also Tullis v. UMB Bank, N,A40 F. Supp. 2d 974, 981 (N.D. Ohio
2009) (“[S]ection 406 of ERISA clelg prohibits fiduciaries frontausingthe plan to engage in
prohibited transactions, ratherath simply allowing such traastions to occur.”). Rogers
produces evidence supporting his claim that Platigy@ants directed the acquisition of Baxter
common stock, and that, directly after those actiors, the percentage &lan assets invested

in Baxter common stock exceeded ten perceeell.’'s Resp. Ex. 69, at 221:7-224:12; 228:4-
230:15;see alsdefs.’ Resp. 1 22-32%

Both Rogers’s ten-percent claim and the ajyiility of defendants’ safe harbor defense
to the ten-percent dla, then, hinge on whaausedthe offending acquisitions of Baxter
common stock.Accord Brandt v. Ground$87 F.2d 895, 898 (7th Cir. 1982) (finding that the
phrase “result from” requires causation). Rogasserts that the safarbor defense does not
apply to his ten-percent claim because “themothing any individual participant could or could
not have done to keep the Baxtommon stock from amounting twore than ten percent of the

Plan’s total assets.” (Resp. Br. 49.)Defendants reply that the atsjtions at issue could not

14 Rogers produced this evidence supporting his “aicyli claim in response¢o defendants’ motion for

summary judgment, and firstqared that the evidence applies to his ten-percent claim in his reply to his motion for
partial summary judgment. By failing to raise this evidandas opening brief, Rogers waived it as support for his
own motion. His motion is therefore denied.

Similarly to Rogers, defendants chose to raise cedeguments only in later briefing. Specifically,
defendants assert in response to Rogers’s motion, and iagaifootnote to their reply in support of their motion,
that Rogers suffered no injury-in-fact with regard totaispercent claim and that hen-percent claim is barred by
the statute of limitations. The court need not consider these arguments as responses to Rogers’s nfotias, whic
been denied on a separate ground. The court will not consider these arguments in support of defendants’ motion, as
the arguments appear for the first time in a footnote to their reply.
15 In support of his argument, Rogers cites several Department of Labor interpretations suggesting that
prohibited transactions are not protected by the safe harbor defense, but cites no authority gdifoeissin
applicability of the safe harbor to the ten-percent ruRrohibited transactions, asidrom the ten-percent rule,
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have happenelut for participants’ directions to invegt Baxter common stock, meaning that
any losses resulted from participantseeise of control over Plan assets.

The evidence and relevant regulations inditlaé¢ any acquisitions that violated the ten-
percent rule were caused by them of individual participants’ choices in exercise of their
control over their indidual accounts, not from defendantsinduct. Seatin 404(c) and the
above-described regulations prescribe the inpufgduciary must providdo a participant’s
investment decision—the availabinvestment alternatives, tlformation available regarding
each alternative, and tiparticipant’s control in choosing treeen the alternatives—but, once the
inputs are satisfied, largely absolves fiduciaffesn the outputs of those decisions. Indeed, the
safe harbor regulations require that Plantip@ants have the opportunity to direct the
investment of assets in their account by givimgjructions “to an identified Plan fiduciamwho is
obligated to comply with such instructions.” 29 C.F.R. 8 2550.404c-1(b)(2)(i) (emphasis
added)™®

Because the fiduciary is obligated to comply with investment instructions, the
Department of Labor has determined that the bafbor shields a fiduciary from an individual

participant’s concentration d@ll of his account assets in a single stosde id.§ 2550.404c-

largely concern transactions with interested parties. The Department of Labor interpretations suggest that the safe
harbordoes notprotect a fiduciary whoteceiving a general instruction to isteelects to invest by means of a
transaction with an interested party; the same interpretations suggest that the safechddyotect the fiduciary

if the participant specifically directed a transaction with the interested p@tynpare29 C.F.R. § 2550.404c-

1(f)(6) & (7). Unlike the first example, but like thec®nd example, this case does not involve a discretionary
choice by Plan fiduciaries; Plan paipiants instructed the trustee to acqud@xter common stock, and the trustee

was bound to comply with that instruction. If any intetgtion by the Department of Labor is relevant to this case,

it is the second example, in which théutiary has no discretion, and therefore can avail himself of the safe harbor.

16 The general duty of a § 404(c) fiduciary to obey instructions is subject to two exceptions, neither of which
applies here. The first exception concerns instructiortaipang to employer property and securities that fall within

29 C.F.R. 8§ 2550.404c-1)(@)(ii); the first exception does not apply to the Plarthis case because 29 C.F.R.

§ 2550.404c-1(d)(2)(ii) itself contains an exception for plwas allow transactions in employer securities but also
provide the required additional safeguards, which the Plan in this case did, as explained in sectoabié.

The second exception concerns plans that expressly permit fiduciaries to decline to implement investment
instructions by participants and beneficiari€see29 C.F.R. § 2550.404c-1(b)(2)(ii)(B). The parties point to no
provision of the Plan that permitted its fiduciaries to decline participant instructions.
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1(f)(5), even though that concentration of asseta single stock might be imprudent if the
fiduciary had chosen to do so in exerciseitefdiscretion. There is no indication that the
Department of Labor interprets the safe harbffedintly if several participants decided to make
the same non-diversified investmesat that a large percentagepddn assets would be invested
in a single stock.Cf. In re Unisys Sav. Plan Litig74 F.3d at 448 (noting that the safe harbor
would protect against a claim for a breach of dutglitersify plan assets, provided that losses at
issue occurred after plaintiffs exercised cohby making informed ecisions regarding the
investment of their individual aoants). Here, fully informed Bh participants (or at least
participants with theopportunity to be fully informed) etided to invest their individual
accounts’ assets in a way that caligp to 17.7 percent of the tothount of Plarassets to be
concentrated in Baxter commorosk. Plan fiduciaries were bipated to obey the investment
instructions of participants, and so are notléafor any resulting losses which were caused by
participants’, not the fiduciaries’, decision®efendants are entitletd summary judgment on
Count VI

4. Failure to Monitor

Finally, Rogers argues that his failure to monclaim survives the safe harbor defense
because “the duty to monitor is independenwbifatever investment choices individual plan
participants make . . . .”Id. 48.) However, several courts halveld that a failure to monitor
claim is derivative in nature and must bemised an underlying breach of fiduciary dutyee

In re Harley-Davi®n, Inc. Secs. Litig.660 F. Supp. 2d 953, 968-69 (E.D. Wis. 20@@g also

a Because the court finds that the safe harbor applieRogers’s ten-percentagh, it need not address

whether defendants are separately entitled to summdgmient on the ground that the Plan was an “eligible
individual account plan,’5ee29 U.S.C. § 1107(b)(1) & (d)(3), or whether defendants Kraemer and Baxter are
separately entitled to summary judgment because they were not Plan fiduciaries.
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In re RadioShack Corp. “ERISA” Litig547 F. Supp. 2d 606, 616 (N.D. Tex. 2008). Without an
underlying breach of fiduciary duty, Rogers’s oidor failure to monitor fails on its merits.
V.  CONCLUSION
For the reasons stated above, defendantomdor summary judgment is granted, and

Rogers’s motion for partial summary judgment is denied.

ENTER:

K
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: May 3, 2010
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