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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION ‘<\
UNITED STATES EQUAL EMPLOYMENT < > “;’
QOPPORTUNITY COMMISSION, %%% e R %ﬁﬁ
Plaintiff, e Ty
(R ) w7
v. Case No. 05 CV 0208 7 8 OK/
. o
SIDLEY AUSTIN BROWN & WOOD LLP, Judge James B. Zagel (?-&
Magistrate Judge Ashman
Defendant.

SIDLEY AUSTIN BROWN & WOOD’S RESPONSE IN OPPOSITION
TO THE EEQC’S MOTION TQ COMPEL PRODUCTION

The EEOC’s discovery requests seek private, sensitive and personal information relating
to hundreds of individuals and proprietary and competitively sensitive information relating to the
business operations of Sidley Austin Brown & Wood LLP (“Sidley” or the “Firm”). After
extensive negotiations, four issues remain in dispute:

1) Disclosure Of Confidential Information To Alleged Class Members And
Deponents: Sidley proposes thal witnesses be allowed to review any
confidential documents they have previously reviewed and that the
partners affected by the 1999 decisions should have access o any
documents that relate to their own performance. The EEOC proposes that
a large undefined group of potential deponents and an undefined group of
“class members” be permitted access to all Confidential Information,
including, for example, all partner compensation information and Sidley’s
strategic planning documents.

2) Definition of Confidential Information:
a) “Trade Secret” Information

Sidley has proposed that certain defined categories of “private,
proprietary or trade secret” information be considered confidential.
Though the EEOC version identifies those same categories, the
preamble limits the definition to “proprietary trade secret”
information. Limiting Confidential Information to “trade secrets”
does not fully protect the individuals’ private or Sidley’s
proprietary information.
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b} Policies, Procedures and Agreements

The EEOC will not agree to include Sidley’s confidential policies
or procedures within the definition of Confidential Information.
The EEOC’s definition of Confidential Information also excludes
Sidley’s Partnership Agreements and contracts with attorneys,
which are treated as confidential within the Firm.

c) Names Of The Persons Affected By The 1999 Decisions

Sidley has never publicly named the people affected by the 1999
decisions. Several of them have requested confidentiality, and
public disclosure prior to trial serves no rational purpose. The
EEOQC has insisted that the names of affected individuals cannot be
protected as confidential.

3) Filing Documents Under Seal: The EEOC has insisted, and Sidley has
agreed, that no document containing Confidential Information will be filed
under seal except upon entry of a specific court order regarding
confidentiality. Sidley has proposed two possible procedures for handling
such filings, each designed to permit the parties to try to reach agreement
(including potentially redacting or coding confidential documents), to
notify any individuals whose private information might be made public,
and to seek a court order if necessary. The EEOC has countered with a
procedure that allows a party to file the other party’s Confidential
Information after providing only two or three days’ notice to the other
party and no notice to the individuals.

4) Notifying Individuals: Sidley wishes to voluntarily notify the individuals
most affected by production of information of the protective order
disputes. The EEOC has objected, claiming that it represents these
individuals, and has insisted on briefing that objection.

Sidley is not trying to prevent the EEOC from obtaining relevant information in
discovery. Quite the contrary, Sidley has already produced highly sensitive information and is
prepared to continue to do so. What Sidley is seeking, and has proposed, is an order that protects
limited categories of non-public information during discovery and provides for adequate notice
to Sidley and the affected individuals before their Confidential Information is filed with the

Court. (Exhibit A.) The proposed order does not affect admissibility of evidence at trial, does

not provide for filing documents under seal except in limited circumstances and includes



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 3 of 56

e

challenge procedures to guard against over-designation. It thus properly balances Sidley’s and
the individuals’ need for confidentiality with the realities of litigation. Sidley requests its entry
pursuant to Federal Rule of Civil Procedure Rule 26(c).

BACKGROUND

In August and September 1999, after a thorough review and consideration of the partners
throughout the Firm, Sidley determined that 32 partners should be offered positions as counsel or
senior counsel to the Firm for non-age-based reasons. At the time of the decision, three of those
partners were in their thirties, ten were in their forties, ten were in their fifties (seven under age
55) and nine were in their sixties. In September and October, 31 of those 32 partners were
offered counsel or senior counsel positions with the Firm, which entailed lower chargeable hours
and business generation expectations, and in some cases, slightly lower compensation. When
asked, Sidley honored individuals® requests that the change in status not be implemented before
they took other employment or retired. Although the EEOC has been told the names of the 31,
Sidley has never publicly disclosed the names of any of these former partners. Ten of these
attorneys remain with Sidley today.

The EEOC has issued broad discovery requests, seeking private information relating to
these individuals and to hundreds of partners as to whom there is no possible claim of
discrimination. For all Sidley partners from 1990 to the present, the EEOC requests seck social
security numbers, dates of employment, addresses and retirement age. For more than 400
partners, the requests seek information on billing rates, hours billed, dollars billed and collected
for a certain time period, and the date and reason for separation from Sidley. For the partners
whose status was changed in 1999, the requests seek personnel files, performance reviews,
disciplinary actions considered or taken and complaints made. The requests also seek

proprietary and competitively sensitive information about Sidley’s business, including all Sidley
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Partnership Agreements and other governing documents since 1970, broad organizational
information, financial statements, tax returns, voting records, compensation information, all
documents relating to the October 1999 decisions, and documents relating to Sidley’s defenses,
which inctude its Management Committee meeting notes and other business planning
documents.

Sidley has produced over 7,500 pages of responsive documents, subject to a temporary
attorneys’ eyes-only provision, while the Court considers the issues relating to the entry of a
protective order. Sidley seeks entry of an order that fairly balances the need to protect
clearly-defined categories of private, proprietary and competitively sensitive information with
the discovery needs of the EEOC in this case.

ARGUMENT

I. THE EEOC SHOULD NOT BE PERMITTED TO DISCLOSE PRIVATE AND
CONFIDENTIAL INFORMATION TO AN UNIDENTIFIED GROUP OF “CLASS
MEMBERS” AND DEPONENTS.

The EEOC insists that it be permitted to provide admittedly Confidential Information,
such as compensation and strategic plans, to undefined groups of “class members” and
“witnesses.” Such disclosure would violate the individuals’ privacy interests, it would place
Sidley’s commercially sensitive information at risk, and it is not necessary to accomplish the
goals of the litigation. In contrast, Sidley’s proposed protective order strikes the appropriate
balance between privacy and proprietary interests and the needs of the litigation.

A. Appropriate Disclosure Requires A Balancing Of Privacy Interests Against
The Need For Public Disclosure.

Before deciding whether class members and witnesses should be permitted to see the
Confidential Information, the cases indicate that the Court should balance the privacy and

proprietary interests against the needs of the litigation. See, e.g., Fieldturf Intl.. Inc. v. Triexe




Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 5 of 56

S

Megmt, Group, Inc., 2004 WL 866494 (N.D. I1l. Apri! 16, 2004) (after balancing confidentiality

concerns of defendants against plaintiffs’ need for access to information, granting access to
defendants’ financial information on an “outside counsel attorneys’ eyes only” basis); Aspen v.
King World Productions Corp., 2001 WL 1403001 (N.D. Ill. Nov. 9, 2001) (same). Even when
the balance does weigh in favor of disclosure, the scope of disclosure must be narrowly

circumscribed. See San Diego Trolley, Inc. v. Superior Ct., 87 Cal. App. 4th 1083, 1097 (Cal.

App. Ct. 2001) (no compelling need for confidential documents). Here, the EEOC’s need to
disclose this Confidential Information does not outweigh Sidley’s and the individuals’ privacy
and proprietary rights, and the EEOC’s proposed disclosure is not narrowly circumscribed.

1. Sidley And The Individuals Have Strong Privacy And Proprietary
Interests In The Confidential Information.

As the Supreme Court recognized in Seattle Times Co. v. Rhinehart, 467 U.S. 20, 35,

104 S.Ct. 2199, 2209 (1984), the government has a substantial interest in preventing the abuse of
its processes by the public release of information that could be damaging to reputations and
privacy. The partners whose information would be disclosed here have privacy rights under
various state laws. California, for example, precludes even production of personnel files and
performance reviews unless that information’s relevance outweighs the privacy concerns.

Article I, Section 1 of California Constitution (“All people are by nature free and independent

and have inalienable rights. Among these [is] . . . privacy”); El Dorado Sav. & Loan Assn. v.

Superior Ct., 190 Cal. App. 3d 342, 345 (1987) (denying release of non-party employee’s

personnel file because disclosure would violate the employee’s constitutional right to privacy

and party seeking discovery did not attempt less intrusive method of obtaining information).
Thus far there is no evidence of consent to production by any partner whose performance

records and personnel files are sought by the EEOC. To the contrary, at least one of the former
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partners affected by the 1999 decisions has asked the EEOC to cease representing him and to
sever him from the action. The EEOQC has refused, informing him that he is not a party to the
case and cannot be severed. (Exhibit B.) Based on the EEOC’s statement at the most recent
hearing, that “there is no justification for notifying the individuals” (Exhibit C), it appears that
the EEOC has not sought the consent of the former partners. Even to the extent that the EEOC
can represent individuals without consent, it should not be able to obtain their private records
through these Court proceedings and disclose them to others. In addition to the information
relating to these former partners, the EEOC seeks compensation, billing, chargeable hour and
other information for hundreds of Sidley partners who have little or no involvement in the
decisions at issue. Those individuals include not only current Sidley partners, but former
partners who are equally unlikely to authorize the disclosure of their private information to
others.

In addition to the privacy interests, the EEOC also has requested competitively sensitive
and non-public information of the type courts routinely protect from unnecessary disclosure.
The alleged class members and witnesses include attorneys who have new positions with
Sidley’s competitors. Disclosure of strategic plans, partner compensation, information
identifying Sidley’s clients, and other sensitive information creates a substantial and unnecessary
risk of competitive harm to Sidley.

Finally, disclosure of private information presents certain practical problems. Except as
needed for management decisions, Sidley does not disclose the compensation of any one partner
to any other partner. Disclosure of confidential compensation information would interfere with
Sidley’s long-standing and effective management practices. In addition, ten of the former

partners continue to work at Sidley. None of them ever filed a charge or a lawsuit against Sidley,
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but Sidley will be forced to discuss their individual data and performance in the context of this
lawsuit. Moreover, the decisions being challenged were part of a process that involved
consideration of all partners, without regard to age, and such considerations were never intended
to be publicized. Providing performance-related information to the EEOC on the individuals
affected by the 1999 decisions may be necessary, but unrestricted and unnecessary disclosure of
performance reviews, assessments of strengths and weaknesses, individual data and client
comments (if any) to other partners or current Sidley personnel serves no purpose except to
disrupt the working environment.

2. The EEOC’s Purported Need To Disclese This Confidential

Information Is Unpersuasive And Outweighed By The Privacy And
Proprietary Interests In The Information.

The EEOC contends that disclosure of performance reviews and performance-related
information to similarly situated persons could lead those persons to conclude they had been
discriminated against. In essence, it hopes to try to convince former (and possibly current)
Sidley partners of the fact of discrimination. Those efforts are not calculated to lead to the
discovery of admissible evidence, because an individual’s own perception of discrimination is

not admissible. See, e.g., Karazanos v. Navistar Intl. Transp. Corp., 948 F.2d 332, 337 (7th Cir.

1991) (in age discrimination case “employee’s perception of himself is not relevant. It is the

perception of the decision maker which is relevant™); Weihaupt v. American Med. Assn.,

874 F.2d 419, 428 (7th Cir. 1989) (same). Moreover, providing such information to “class
members” is not necessary where, as here, the information is produced to the attorneys

representing the individuals. In Rossini v. Ogilvy & Mather. Inc., 798 F.2d 590, 601 (2d Cir.

1986), the court upheld an order granting plaintiffs’ lawyers — and not the individual plaintiffs —
direct access to the personnel files produced by the defendant in the course of discovery. The

Court of Appeals reasoned that the order was a “proper attempt to balance the plaintiffs’ desire

-7-
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for full disclosure of relevant information against the defendant’s desire to preserve the privacy
of its employees” and “did not prevent [plaintiffs’] attorney from offering into evidence any
relevant information the files might contain.” Id.

The EEOC has never stated an adequate rationale for disclosure of information to class
members; in addition, it has never articulated any reason why confidential information must be
available to any deponent, nor has it cited any case supporting such a provision. The EEOC’s
desire to disclose the Confidential Information does not outweigh Sidley’s and the individuals’
privacy and proprietary interests in this case and should be rejected.

B. The EEOC Has Not Proposed A Narrowly Circumscribed Disclosure
Designed To Minimize Privacy Concerns.

Sidley has proposed a Protective Order that is designed to provide the EEOC with access
to the information while simultaneously protecting Sidley and the individuals from
embarrassment, oppression, and undue burden. Specifically, Sidley has agreed that Confidential
Information can be shared with anyone previously privy to such information, as needed for
purposes of the litigation. Sidley has also agreed that any of the individuals affected by the 1999
decisions should have access to any documents relating to their own performance. Finally,
Sidley has agreed to attempt to resolve any EEOC request for further disclosure in good faith.

In contrast, the EEOC has not “narrowly circumscribed” the disclosure of the

Confidential Information, as demonstrated by EEOC v. Morgan Stanley & Co., Inc,,

2002 WL 1431685 (S.D.N.Y. July 1, 2002), the case on which the EEOC relies. In Morgan

Stanley, disclosure was to be made to a discrete number of class members. Here, the EEOC has
not defined the “class members” who it insists must have access to all Confidential Information.
The EEOC’s complaint appears to suggest that any former Sidley partner over the age of 40 is a

potential “class member” who must have access to all of the confidential information discussed
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above. (Complaint at §6.)' The group of deponents to whom the Confidential Information
could be shown is broader still.

The court in Morgan Stanley also limited the type of information to be disclosed to

“compensation and promotion” information relating to “cohorts” (i.e., a unique group of

individuals with shared characteristics, see Jenson v. Eveleth Taconite Co., 824 F. Supp. 847,

871 (D. Minn. 1993)). See also Gavenda v. Orleans County, 182 F.R.D. 17,25 (W.D.N.Y.

1997) (requiring plaintiff seeking production of personnel files to provide “list of individuals
whose personnel files are requested and a detailed description of the individual’s relationship to
the case,” and “particularized statement of the specific information sought from each individual’s
personnel file and why that information is relevant to plaintiff’s claims in the action.”) The
EEOC proposes no such limitation here, and its proposed disclosure would include all Sidley
business plans, all partner compensation and all partner performance information.

Finally, the court in Morgan Stanley imposed procedural safeguards not proposed here: it

required class members to sign a confidentiality agreement before viewing salary or promotion
information, provided that the EEOC could not provide hard copies of the information to class
members, and allowed the information to be viewed only in the presence of an EEOC attorney.
None of these safeguards are present here. The EEOC’s proposed order is not “narrowly

circumscribed” to minimize privacy concerns.

: In response to Sidley’s request for identification of persons who the EEOC contends were subject to age

discrimination, the EEOC listed only the partners whose status was changed in 1999. (Exhibit D at Resp. to
Interrog. No. 2.) Sidley also asked the EEOC for a description of the facts supporting its contentions of age
discrimination, but the EEQC’s interrogatory response states only that it “believes each of these individuals was
discriminated against on the basis or his or her age.” (Id.) The EEOC’s discovery responses also fail to identify a
single partner who was forced to retire, stating only that “[a]ny partner who was mandatorily retired from Defendant
was also discriminated against on the basis of age. Investigation continues to identify these individuals.” (Id.)
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IL SIDLEY’S PROPOSED DEFINITION OF CONFIDENTIAL INFORMATION
PROTECTS LEGITIMATE CATEGORIES OF PRIVATE AND PROPRIETARY
INFORMATION.

A. The EEOC Proposal Would Not Protect Private Or Proprietary Information
Unless It Was Also A “Trade Secret.”

After substantial negotiation, Sidley and the EEOC have agreed on certain categories of
information that can be treated as confidential, specifically information regarding:

a. Sidley & Austin’s revenues, profits and expenses;

b. individual chargeable and non chargeable hours, hourly billing rates,
billings, collections and realization;

c. performance of individual partners and attorneys; and

d. Sidley & Austin’s strategic plans, business goals, and partner
participation/compensation criteria.

As to these categories, the dispute centers around the preamble. Sidley’s introductory
clause calls such information “private, proprietary or trade secret” information. The EEOC’s
introductory clause restricts it to “proprietary trade secrets,” which would arguably allow
disclosure of information regarding performance reviews, compensation, billing rates or strategic
plans, for example, that do not meet the test for “trade secret” but that are nonetheless protectible
under Federal Rule 26(c). See Fed, R. Civ. P. 26(c) (protective order may be entered to protect
party or person from annoyance, embarrassment, oppression or undue burden or expense);

Citizen’s First Natl, Bank of Princeton v. Cincinnati [nsur. Co., 178 F.3d 943, 946 (7th Cir.

1999) (protective orders permit parties to keep “legitimately confidential information” out of the
public record); U.S. v. Zanfei, 2004 WL 2075439, * 1 (N.D. Ill. Aug. 30, 2004) (entering
protective order marking “confidential” information including “product development, customer

information, or other commercially sensitive information”); Owner-Operator Independent

Drivers Ass'n, Inc. v. Bulkmatic Transport Co., 2004 WL 1212096, *1 (N.D. IlI. May 3, 2004)

-10-
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(entering protective order classifying trade secrets and other proprietary information as
“confidential — attorneys’ eyes only”). Sidley’s definition protects legitimate private and
commercially sensitive information.

B. Policies, Procedures And Partnership Agreements Should Be Protected.

Sidley also seeks to protect as confidential, information relating to Sidley’s confidential
policies and procedures and its agreements with its partners. Not every policy or procedure is
confidential, and Sidley has not identified its non-discrimination policy, for example, as
confidential. However, certain policies are competitively sensitive and treated as confidential
within the Firm, such as the Firm’s billing practices and procedures. Sidley also treats its general
partnership agreements and agreements with specific partners as confidential. These are not

distributed outside the Firm, and should be treated as confidential for purposes of discovery.

C. The Names Of Affected Individuals Should Not Be Disclosed At This Stage.

Sidley has never publicly disclosed the names of any of the former partners whose status
changed in August and September of 1999. Sidley did so to protect the privacy interests of these

individuals. See, e.¢.. Cook v. Yellow Freight Sys., 132 F.R.D. 548, 557 (E.D. Cal. 1990)

(protecting names and addresses of female employees who worked for defendant during a

specific period), overruled on other grounds by Jaffee v. Redmond, 518 U.S. 1, 116 S.Ct. 1923

(1996); Morales v. Superior Ct,, 99 Cal. App. 3d 283, 292 (Cal. App. Ct. 1979) (plaintiff not

required to disclose names, addresses or telephone numbers in response to interrogatories).
Sidley also maintained the names of the affected individuals in confidence to honor the requests
of those partners who asked that the change not be implemented pending other employment or

retirement.

-11-
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The individuals themselves have the right to tell the EEOC or the public about a status
change and the circumstances of that change if they so desire.> On the other hand, they also have
the right to keep this information private and Sidley objects to being forced to publicly identify,
without the individuals’ consent, the names of those whose status was changed.

The EEOC is likely to ultimately concede that at least a subset of the former partners
whose status was changed in 1999 were not the victims of discrimination. Two, for example,
were 39 years old at the time of the decision, and not covered by the ADEA. Six more were in
their early- or mid-40s, younger than the average law firm partner at Sidley or elsewhere. To
identify these individuals publicly may needlessly embarrass some of them. This result seems
particularly harsh in light of the fact that Sidley believes it can establish non-age-based reasons
for the decision, none of these former partners filed a complaint with the EEOC, and at least one
individual has explicitly informed the EEOC he has no interest in participating in this litigation.

In an effort to protect these individuals’ privacy rights while simultaneously permitting
the EEOC to pursue the discovery it believes it needs to conduct this litigation, Sidley proposed
to the EEOC that the names of these former partners be kept confidential, at least until the EEOC
has had sufficient time to review the discovery materials. If, after reviewing the discovery, the
EEQC contends that all or a group of these partners are, indeed, class members, the names of
those who consent could be released as non-confidential and the other individuals (or Sidley)
could ask the Court for continuing confidentiality. The EEOC’s refusal of this request and its
insistence that this information be made public is unreasonable and unnecessary under the

circumstances.

: Martindale Hubbell and Sidley’s website contain certain information about counsel or senior counsel status,

and Sidley does not, of course, contend that such information is confidential,

-12-
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Finally, as the Court noted, there may be a continuing issue relating to the impact on the

EEOC’s contentions of the absence of any individual claims for relief. EEOC v. North Gibson

Sch. Corp., 266 F.3d 607 (7th Cir. 2001). In addition, there are serious questions relating to
laches and the EEOC’s factual basis for bringing these alleged class claims. On June 16, 20053,
the Court acknowledged that “it may very well be by the time we are done with some of the
preliminary stages of this there won’t be individual claims that they can present — maybe there
will and maybe there won’t.” If any of these individual claims fail to survive these preliminary
stages, public disclosure of the identities of these and other individuals will have proven
unnecessary and embarrassing to the individuals involved.

ITI. SIDLEY’S PROPOSAL FOR FILING CONFIDENTIAL INFORMATION

UNDER SEAL IS APPROPRIATE AND PROTECTS LEGITIMATE
INTERESTS.

The parties have been unable to reach an agreement on the procedure by which
Confidential Information may be filed with the Court. Initially, Sidley offered a provision by
which Confidential Information would be filed under seal subject to challenge, with the party
supporting confidentiality bearing the burden of proof upon challenge. In an attempt to reach
agreement, however, Sidley agreed (in Section II(C) of its proposed Order) that nothing would
be filed under seal (by the EEOC or Sidley) without a Court Order as long as the EEOC would
give Sidley 21 days’ notice (or shorter, upon agreement of the parties or Court order) of its
intention to file Sidley’s Confidential Information in the public record. This would provide the
parties an opportunity to confer about whether the documents could be redacted to protect
Confidential Information and to notify any individual whose information might be included and
who might want an opportunity to be heard. In the event that they could not reach agreement,
the parties would have sufficient time to move the Court for a decision on these issues. When

the EEOC raised practical concerns about being able to provide advance notice, Sidley proposed

-13-
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alternatively that pleadings could be filed under seal, with the scal to be automatically lifted after
a 21-day time period in the absence of a further Court order.

The EEOC rejected both alternatives, preferring instead a vague provision in which a
party may file another party’s Confidential Information without seal as long as it gives “the other
party sufficient time to comply with the Court’s notice of motion requirements to file a motion
seeking leave to require the information to be filed under seal.” The EEOC’s proposal could
mean that Sidley would be forced to support confidentiality with two or three days’ notice. Even
to the extent Sidley could do so, the proposal does not provide notice or opportunity for an
individual to object to the filing of his or her private information.’

The EEOC’s proposal should be rejected because it is unclear as to timing and fails to
provide notice to individuals whose private information may be included as be part of a public
filing.

IV. SIDLEY HAS BEEN PREVENTED FROM VOLUNTARILY NOTIFYING ITS
FORMER PARTNERS OF THESE PROTECTIVE ORDER DISPUTES.

As a custodian of private personnel information, Sidley has a legal duty to resist

disclosure of that information. See Board of Trustees v. Superior Ct., 119 Cal. App. 3d 516,
525-26 (Cal. App. Ct. 1981) (“The custodian [of private information] has the right, in fact the

duty, to resist attempts at unauthorized disclosure . . .”’) (citations omitted); see also Denari y.

} Once information is filed with the Court, it is likely to be widely disseminated. In just the last six months,

the EEOC has generated substantial publicity for this lawsuit, often suggesting that Sidley fired or terminated these
attorneys. See Group Exhibit E, EEOC Press Release January 13, 2005 “Federal Agency Says Chicago-Based
International Law Firm Chose Attorneys For Expulsion Because of Their Age,” stating erroneously that the
attorneys “were fired” and that Sidley made “unlawful age-based selections for termination.” Chicago Tribune
April 24, 2005, in which the captioned picture of the two top Chicago EEOC officials describes the EEQC v, Sidley
case as a “high profile case.” National Public Radio, May 2, 2005, EEOC Regional Director Hendrickson states
“turns out that they thought they didn’t need to comply with the law” and that people at the top decided to “kick [ ]
these guys out.” June 9, 2005 EEOC Press Release “Commission Authority Confirmed In High Profile Case To
Seek Individual Relief For Former Law Firm Partners Demoted And Mandatorily Retired,” stating “there really was
no legal basis for Sidley’s argument that the EEQC’s litigation authority is the same as an individual’s litigation
authority . .. ."

-14-
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Superior Ct., 215 Cal. App. 3d 1488, 1498-99 (Cal. App. Ct. 1989). Indeed, an uncontested
disclosure, in the absence of a court order, could expose Sidley to liability. Cook, supra,

132 F.R.D. at 551 n.2 (“the court is of the view that an uncontested and unwarranted disclosure
of [the names and addresses of a party’s employees] may expose the party who releases such
information without a court order to potential liability.”)

Sidley has articulated what it believes are the individuals’ likely privacy concerns, but it
cannot predict those concerns with certainty. For that reason, Sidley has expressed a desire to
notify individuals whose personnel files and performance reviews might be disclosed in
discovery to provide them with an opportunity to object. Sidley’s proposed order also provides
notice and an opportunity to object to the extent previously confidential information is filed with
the Court and thereby made public. The EEOC has rejected those proposals.

CONCLUSION

The information Sidley seeks to protect has been protected in many other cases. Its
proposed protective order narrowly defines the categories of confidential information, and offers
opportunities for challenge if the EEOC believes it has designated too liberally. Sidley
respectfully submits that a general preference for public disclosure does not outweigh the
important privacy and business interests at stake here, particularly at this stage of the litigation.
For all these reasons, Sidley asks that the Court enter the proposed Protective Order, attached

hereto as Exhibit A.

-15-



Case 1:05-cv-00208

Dated: July 28, 2005

Paul Grossman

Robert S. Span

PAUL HASTINGS JANOFSKY
&WALKER LLP

515 South Flower Street

25th Floor

Los Angeles, CA 90071-2371
(213) 683-6000

Document 28  Filed 07/28/2005 Page 16 of 56

S

Respectfully submitted,

SIDLEY AUSTIN BROWN & WOOD LLP

One of Its Attorneys »//

e

Gary M. Elden

Lynn H. Murray

Gregory C. Jones

John E. Bucheit

GRIPPO & ELDEN LLC
111 South Wacker Drive
Chicago, IL 60606
(312) 704-7700

-16-



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 17 of 56

S

——

EXHIBIT A



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 18 of 56

— -

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
UNITED STATES EQUAL EMPLOYMENT )
OPPORTUNITY COMMISSION, )
)
Plaintiff, )
) Case No. 05 cv 0208
v, )
) Judge James Zagel
SIDLEY AUSTIN BROWN & WOOD LLP, ) Magistrate Judge Ashman
)
Defendant. )

[PROPOSED] PROTECTIVE ORDER

This matter came before the Court pursuant to Rule 26(c) of the Federal Rules of Civil
Procedure for the entry of a Protective Order governing the disclosure of documents and
information pertaining to confidential matters. It appears to the Court that entry of this Order is
appropriate.

In order to preserve and maintain the confidentiality of certain documents and

information to be produced in this litigation, the Court hereby orders as follows:

L. CONFIDENTIAL INFORMATION
A. The term “Confidential Information” is defined as any of the following types of
information:
1) names of the 31 former Sidley & Austin pariners who were informed of a

change to counsel or senior counsel in late 1999;
2) social security numbers;

3) unlisted home address and telephone numbers;
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4) financial information stating any individual information that is not
available to the public, including information regarding an individual’s
participation or compensation, capital accounts and retirement payments.

5) private, proprietary or trade secret information that Sidley & Austin has
maintained as Confidential and that has not been disclosed outside of
Sidley & Austin, which includes information regarding:

(a) Sidley & Austin’s revenues, profits and expenses;
(b) individual chargeable and non chargeable hours, hourly billing
rates, billings, collections and realization;
(c) personnel files and information regarding the performance of
individual partners and attorneys;
(d) Sidley & Austin’s policies and procedures;
(e) strategic plans and business goals;
(f) partner participation/compensation criteria;
(2) confidential agreements between and with Sidley & Austin’s
partners; and
(h) any other information that the parties expressly agree may be
treated as Confidential Information or that is deemed Confidential
Information by order of Court.
B. The term “Confidential Document” refers to a document that contains any of the
above types of information defined as “Confidential Information,” including but not limited to
memoranda, databases, compilations and discovery responses that incorporate such Confidential

[nformation.
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C. As used herein, “disclosure” or *“to disclose” shall mean to divulge, reveal,
describe, summarize, paraphrase, quote, transmit, or otherwise communicate directly or
indirectly Confidential Information or compilations derived therefrom.

IL. RESTRICTION ON USE OF CONFIDENTIAL INFORMATION

A. During the pendency of this litigation, Confidential Information shall be retained
solely in the custody of the parties’ attorneys and shall not be placed in the possession of or
disclosed to any other person, except as otherwise allowed by this Order, as agreed upon by the
parties, or as ordered by the Court. Confidential Information shall be utilized only for the
purpose of this litigation (including any appeals).

B. Confidential Information protected by this Order shall not be disclosed in any
manner, directly or indirectly, to any persons except as follows, provided that any such person
agrees to abide by the terms and conditions of this Order by signing Exhibit A.

1) Confidential Information may be used by the parties, their attorneys,
actively engaged in the conduct of this litigation, and any clerks,
paralegals, secretaries, data processors and other support staff in the
employ of or retained by such parties or attorneys for the purpose of this
litigation.

2) Confidential Information may be reviewed by an expert witness or
consultant expressly employed or retained by counsel or a party to this
litigation to whom it is necessary or appropriate to disclose Confidential
Information for the purpose of prosecuting or defending this litigation,
provided that these persons agree to be subject to the terms of the

Protective Order by signing Exhibit A.
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4) The authors, addressees, copy recipients, originators of the Confidential

Information or other persons (a) who have previously seen the
Confidential Information; and (b) to whom it is necessary to make such
disclosure in connection with the preparation for the prosecution or
defense of this action provided they agree to be subject to the terms of this
Protective Order by signing Exhibit A.
5) Confidential Information pertaining to one of the 31 former Sidley &
Austin partners who were informed of a change to counsel or senior
counsel in late 1999 may be disclosed to that individual, provided that the
individual agrees to be subject to the terms of the Protective Order by
signing Exhibit A. If a party seeks to disclose other Confidential
Information to such persons, the parties shall work in good faith to resolve
any disputes and allow disclosure of relevant information as necessary for
purposes of this litigation. If the parties are unable to resolve issues
relating to such disclosure, the affected party will be afforded an
opportunity to seek a Court order before disclosure of the Confidential
Information.
6) Confidential Information may be disclosed to a court reporter during the
course of a deposition.
C. A party desiring to file another party’s Confidential Documents or Information
with the Court shall give the producing party twenty-one (21) days’ notice of such request. A

party desiring to file an individual’s Confidential Documents or Information with the Court shall
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give the individual twenty-one (21) days’ notice of such request. The other party shall make
reasonable efforts to reach agreement as to such filing, including agreement as to appropriate
redactions of Confidential Documents. If the parties and affected individuals cannot resolve any
disagreement with respect to the disclosure of any Confidential Documents, then the producing
party may petition the Court for a determination of these issues. Such Confidential Information
shall remain confidential as stipulated by this Order until the Court rules on the party’s specific
petition.

D. Nothing shall prevent disclosure of Confidential Information beyond the terms of
this Order if both parties, and any individual whose Confidential Information is to be disclosed,
consent in writing to such disclosure, or if the Court, after notice to all affected parties, permits
such disclosure.

E. If Confidential Documents are subpoenaed by a third party or requested pursuant
to a request under the Freedom of Information Act, the EEOC Compliance Manual, or otherwise,
the party subpoenaed or to whom the request is directed will provide the producing party ten
days’ notice when feasible, but no less than five days’ notice prior to production to enable that
party to seek a Protective Order from the Court.

III. DESIGNATION

A. A document or portion of a document that a party determines in good faith to
contain Confidential Information as defined in paragraph [ may be designated as Confidential by
(1) stamping the word “CONFIDENTIAL” on the document, (2) otherwise indicating that it
contains Confidential Information, (3) employing other means provided by this order, or
(4) using any other reasonable method agreed upon by the parties.

B. A party may, on the record of a deposition or oral hearing or by written notice to

opposing counsel not later than fourteen (14) days after receipt of the transcript of such
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deposition or oral hearing, designate any portion(s) of the deposition as confidential if the party
determines in good faith that the designated portion(s) contain(s) Confidential Information as
defined in paragraph 1. Until expiration of the above fourteen (14) day period, all transcripts will
be deemed “Confidential Documents” under this Protective Order and information therein will
be deemed “Confidential Information” under this Protective Order unless otherwise agreed to in
writing by the parties. After expiration of this period, any portion of a transcript that has not
been designated as Confidential shall not be subject to this Protective Order.

C. If a party inadvertently fails to designate Discovery Material as Confidential
Information, it may make the designation belatedly so long as it does so promptly after learning
of the oversight. Counsel for the receiving parties shall take reasonably necessary steps to ensure
the confidentiality of the Confidential Information, including reasonable efforts to secure return
of the Confidential Information from individuals to whom disclosure was made but would not
have been permitted by this Protective Order had the Discovery Material been originally
designated as Confidential Information.

IV. MISCELLANEOUS

A. This Order does not limit the right of any party to object to the scope of discovery
in this case.

B. This Order does not constitute a determination of the admissibility or evidentiary
foundation for the documents or a waiver of any party’s objections thereto.

C. Within 90 days after the final completion of the litigation (including any appeals)
the parties shall return to each other or (upon request) destroy all copies of Confidential
Documents, except as required by applicable law and regulations. All retained documents will

remain subject to this Order.
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D. The designation of documents or information as Confidential Information or as
Confidential Documents shall not be construed as a waiver of any applicable privilege or other
immunities from discovery (including without limitation the attorney-client privilege and the
attorney work product doctrine) or as a concession by the designating party that such information
is relevant or material to any issue or is otherwise discoverable.

E. This Order shall continue indefinitely during and after this litigation, unless
modified or terminated by order of this Court.

F. The restrictions set forth in any of the preceding paragraphs shall not apply to
Confidential Information that was, is, or becomes public knowledge in a manner other than by

violation of this Order.

IT IS SO STIPULATED.

Dated: , 2005
PLAINTIFF UNITED STATES EQUAL DEFENDANT SIDLEY AUSTIN
EMPLOYMENT OPPORTUNITY BROWN & WOOD LLP
COMMISSION

By: By:
One of Tts Attorneys One of Its Attorneys
Laurie Elkin Gary M. Elden
Deborah Hamilton Lynn H. Murray
Equa! Employment Opportunity Gregory C. Jones
Commission John E. Bucheit
Chicago District Office Amanda McMurtrie
500 West Madison Street, Suite 2800 Grippo & Elden LLC
Chicago, Illinois 60661 111 South Wacker Drive

Chicago, Illinois 60606
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ORDER

IT IS ORDERED.

Dated: , 2005

James B. Zagel, United States District Judge
United States District Court

Dated: , 2005
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June 24, 2003

Ms. Deborah L. Hamilton, Esq. :

U.S. Equal Employment Opportunity Commission
500 W. Madison Street, Suite 2800

Chicago, Illinois 60661-2511

Re:  EEOCv. Sidley Austin Brown & Wood
Case No. 5 C 0208

Dear Ms. Hamilton:
Thank you for your correspondence dated June 9, 2003,

Please be advised that [ respectfully request that you and your
client cease any representation of me in the above captioned

matter. Please also take whatever steps are appropriate to sever me
from this action. In the event that you can not or do not, please be
further advised that I authorize Mr. Gregory C. Jones of the firm of
Garripo & Elden to do so on my behalf.

Thank you, in advance, for your acknowledgement of receipt of
this request and your compliance with it at your earliest
opportunity.

Regards,

REDACTED

cc: Gregory C. Jones, Esq.
Garripo & Elden

Page 27 of 56
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Chicago District Office
500 West Madison Sweet, Suite 2800
Chicago, 1L, 60661
{(312) 3532113

TTY (312) 353-2421
FAX (312) 3534041

June 29, 2005

REDACTED

Re:  EEOCv. Sidley Austin Brown & Wood
Case No. 05 C 0208

This letter acknowledges receipt of your June 24, 2005 letter to Deborah Hamilton,

In EEOC employment discrimination actions such as EEOC v. Sidley Autsin Brown &
Wood, the U.S. government is the party plaintiff, not the affected class members for whom
EEOC may ultimatcly obtain relief. Since you are not a party in the case, we cannot “sever” you
from the case. Further, and with respect to the issue of relief, when the EEOC brings an action
under the ADEA, the agency may seek relief for affected individuals even where those
individuals do not consent to the lawsuit and in fact believe that the practices complained of in
the lawsuit are not discriminatory. See Johnson &Higgins, Inc., 91 F.3d 1529, 1536-37 {2d Cir.
1996)(holding that EEQC enforcement authority permits a lawsuit be the agency where no
affected individual “has filed a charge with the EEOC, and indeed, none supports the lawsuit™);
See also EEOC v. Waffle House, 534 U.S. 279 (2002)(recognizing that EEOC acts in the public
interest even when it secks victim-specific relief), Although it is much too early in the litigation
to assess whether any relief may be obtained with respect to Sidley’s change in your status, you
may be assured that in the event that such relief is obtained, you will not be required to accept it.

Accordingly, although we areg aware of your present view regarding the lawsuit, it is not
necessary for you or us to take any further action at this time.

Very truly yours,

hauvue S. £k
Laurie S. Elkin
Tral Attorney

Ce: Gregory C. Jones
Grippo & Elden
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IN THE UNITED STATES DISTRICT COURT
NORTHERN O1STRICT OF TLLINOIS
ERSTERN DIVISION

FOUAL EMPLOYMENT )
OPPORTUNITY COMMISSION, )

Plainlit?,

V5. Moy, 200 o 208

SR U

STDLEY AUSTIN BROWN &
wOool, LLP,

y Chiicoage, Hllinais
) Thursday, July 21,
) OI0:00 o'cloak aom.
)

Defondant . Room 2503

REPORT OF PROCEEDRINGS
BEFORE THE HONORABLE JAMES B, ZAGEL

APPEARANCES :

200

For the Plaintiff: BOUAL EMPLOYMENT OPFORTUNITY

COMMTSETON
500 West Madlson StUreot
Suite 2800
Chicago, Pllinois 60661

BY:  MS. DEBORAW LOIS HAMIITON

Mo, LAURIE S, ELETN

For the Defendant: GRIPPO & ELDEN, LLOC
227 West Monroe Street
Suite 3600
Chicago, Illinois 00606
BY: MR. GREG C. JUNRES
MS. LYNN H. MURRAY

Courl Reporter: MR. ANTHONY W. LISANTI
United States Courthouse
219 South Dearborn Strect
Chicago, Tllinois 60604
(3123 939-2092



Case 1:05-cv-00208

i
=

16

11

iz

20
21

22

—

THE CLERK: 200H €

Document 28

Austin Brown & Wood, L

MS . MURRAY:

LF.

Gt

"

morning,

Murray and Greg Jones oun behali of

AUstin.

MS. b

IAMILTON:

08, BEOC

Vo

Ve v s

Filed 07/28/2005 Page 31 of 56

e Sidley

Honor .,

the defendant,

Good maradneg,

Deboral Hamilbton and Laurie

M&. MURRAY:

motion to compel. It

THE, COURT:

Mz, MURRAY:

Sidley partners --

THE COURT: 1
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proposal to the EEOC t©

hat
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have

Blkin o

Honor, this

ves bhe

1 have read the

YT

n o behalf

15 the

Ronor .,

Y

confidential
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we will produce the
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we wWill be able to prodoce overytning on Monday except
certain data relating to California partners because
California has a constitutional State privacy right ihat
we need to deal with in terms of nolifying those people
and obhtaining consent, or else getting o Court order
requiring the production of their files.

We would like to sotuap a practical optiorn
s0 that discovery can keep going and we can raise these
privacy lssues --

THE COURT: [ think 1 understand what you are
Saying.

MS. HAMILTON: We are certainly happy to tind
aut that we will receive the documents. We have been
waibting for them for quite some time.

That obviously doesn't resclve all of the
jssues because right now that will be for "attorneys'
eyes only"™, and part of our job 1s to be able to look af
the documents with the knowledge that the individuals
whe were affected by the decisions can bring toe them.

S0 woe want. Lo get the protective order issues resolved.

We have submitted a protective order Lo
you that we drafted in light of extensive i scussions
with the defendant and we are well aware of the concerns
they have raised. We think that the proteclive order

that we have drafted actually reflects the law and takes
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1 irto o account those conacerio.,

7 THE COURT: Swell. The EROC has, {from almost

[we]

in a completely direct way, not nulte -- the EEOOC has
4 sald in an almost completely direct way, but not quite,
"

i that they will take the "attorneys' eyes only” so they

& can start doing the work. After you respond -- you

——

wanted seven days to respond?
8 M5, MURRAY: Seven days to respond, your Honor,
& next Thursday.

10 THE COURT:  You belleve you have, by virtue of

11 YyOUTr proposal, anticipated most of what their concerns
12 are, since even to me, who has never worked in a law
13 firm =~

14 MS. HAMILTON: Pardon me?

15 THE COURT: Even Lo me, who has never worked in
16 a law firm, their concerns seem to be fairly obvious.

17 what I think we will do, after we hear

18 from them in seven day, we will hear from you in seven
1y days. What is twenty-one days from today?

20 THE CLERK: Twenty-one days is August 11.

2] THE COURT: We will talk aboul it at noon on

22 August 11.

23 MS. MURRAY: Your Honor, one housekeeping ooud
“4 and 1t is really for the Court. We feeil that we have an

25 obtication Yo notify the peopic whose personne fiden



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 34 of 56

f

10
11

-

17

27

23

24
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ars going to be turned over. The thirty-twoe people who
are most affected by the 1599 decisions. We would like
to go ahead and make them aware thalb thle s geling on
with the EEOC's motion and be able to do that
simultanecusly s0 that they have an onporiunity Lo
object i{ Lhey want to.

What we propose Lo bthe REREGT 1o 17 they
represent. that these people have consented or that they
are representing them in this matter, we won't nollfy
those people. But for people who don't have notlce and
don't have representation —-

THE COURT: Okay, 1 gob you.

MG, HAMILTON: We strongly object.  That s an
attempt to create a whole new legal reguirement that has
never heen in place before. We routinely gebt personnel
fitles in a wide array of cases. To all of a sudden have
the requirement that the individuals have Lo be notifled
will bhe wholly —-

THE COURT: Stop - stop -~ step. That is not
what she is saying. She is net saying that this is a
reguirement. She is saying they want to e 3t And
then the question is, you object to their voluntarily
doing this -- for their own purposes, not for you.

MS. HAMILTON: We do object. First of all, the

individuals who they would like to notify arc the
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individuals who are includea in the class of individuals
for whom we represent, that we do represent.  And
particulariy, given the fact Lhat we are going to be
getting these documents on an "attorneys' cyes only
basis, there 1s no justitication for notifying the
individuals.

THE COQURT: My onoe concaern with this is, and
think it is their concern, too -+ 1 am assuming that at
least some of these individuals, and almost certainly
the vast majority of them, did not depart from thelr
assoclation with the deferndant —-- 1 am picking «

"ausoclalion”™ —-

particularly neutral word

M5, ELKIN:  Actnally, two-thirds have, your
Honor.

THE COURT: I take it that many of them are not
enormously happy with the defendant in this case. There
may be some reservoir of ill wili. And what I think the
defendant fears, and 1 Lhink that their fear might be
reasonable, 1s that they turn the stuff over and then
anclher lawsuit, another complaint arises because
somebhody satd -- well, you shouldn't have turped It
over. It is my file. Then we have a satcllite
litigation; perhaps in ancother Court, in anothoer
jurisdiction, which unduly complicates my !1fe and your

life.
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M. HAMILTON: W hove discussed thic saue
with the defendants.  Thoy peintaed us btoward the case
Paw that they believe could potontially proevent that
lesue., We reviewed 1t. In lighl of our analysis of Lhe
cases, we don't thing there i3 a supportable ciaim.  Bo
1 think we would ask that there at least boe an
opportunity to brief this lssue.

M5. ELKIN: Perhaps, your Honov, if I may
suggest thal there not be any -- I understand you are
saying it is not a requirement, bub that they turn the

AL

documents over on Monday for "atiorneys' eves only
leaving the lssue of notlifying the thirly-one Lo be
discussed in the context of the brieling.

THE COURT: The problem is these are, according
to what 1 have been dealing with in prior molions,
people who are perhaps not in classic privity with the
BEOC,  Some of them may very well not be happy Lhat the
lawsuit was filed. So I don't think that its
"artorneys' eyes only" is going te solve this particulay
problem. And while ] believe that the chance of
tiability for Sidley in this circumstance is minimal, At
bost -~ T think your reading of the case law is probably
correct . What we have learned in this country 15

minimal chances of success do not seem Lo proevoent

tawsnits from being filed, which means further costs aix



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 37 of 56

4

10

11

14
15
16
17
18
19

20

g

B

further complication., And it is a source of some
concern Lo me, particularly if you are talking about
people whose attitudes toward the defendant are almost
certainly not neutral.

M5, HAMILTON: T would think, 1{ T could say
one point -- by sending this letlter with the
notification that may well invite the Lyps of litigation
that we are concerned. 1 think it is something thal we
would definitely want the opportunity to broet before it
happens.,

THE COURT: Okay. Then the short answer 1s -~
you are concerned about thirty-two of them?

M5, MURRAY: ‘Yes, your Honor,

THE COURT: Don't give the thirty-two. Give
all of the rest of them and we will brief the other
issue.

MS. MURRAY: We will do that, your Honor.

MS. ELKIN: So that means that any of the
personnel files of any of the comparables woe will geb on
Monday?

MS5. MURRAY: You haven't asked {or the
parsonnel files of the comparables. You have asked for
data, spreadsheets -~ excuse me tor talking dircoct iy,
your Honot.

THF, COURT: The answer is you will get whalever
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they are golng bto give you on Monday., 10 it turns aut
that. you feel you have been misled, you can come in
here, you can scream, you can yell -- tiguratively
screaming and yelling -- and we will deal with 1t at
that time and you can come in on short notice, 1f you
like.

So bthat iz Lhat ~- when de o wanl Lo

Ltell me what you think about notification?

M5, HAMILTON: I think we would just do it as

part of the briefing on the issue.
THE COURT: That's fine. 1 would also
approciate the views of the Commission, but 1T am not

mandating that., 1 would also appreciate Lhe views ol

a

the Commission of the pelicy underlying the Commission's

concern with notification.
MS. MURRAY: Thank you, your Honor.
THE COURT: See you on whatever date [ saild.
MS. ELKIN: August 11.
THE COURT: Thanks.
MS. HAMILTON: Thank you.
MR, JONES: Thank you.
MR. ELDEN: Very good. Thank you.
THE COURT: Thanks --

MS. HAMILTON: Thank you.
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I certify rhat the foregoing is 4 corroct
transcript of the original shorthand notes of
provecdings in the above-entilloed matter.

%

a5 oL

Dat e

g
Anthony W. Lig#nti
Official Court Reporter
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN MVISION
UNITED STATES EQUAL EMPLOYMENT )
OPPORTUNITY COMMISSION, )
)
Plaintiff, ) Civil No. 05 cv 0208
)]
v, ) Judge Zagcl
) Magistrate Ashman
SIDLEY AUSTIN BROWN & WOOD, }
)
Defendant. )
)

LAINT : DEFEND !

PLAINTIFF EEOC’S RESFONSES TO DEFENDANT'S FIRST SET OF
INTERROGATORIES AND DQCUMENT PRODUCTION REQUESTS

Plainuff U.S. Equal Employment Opportunity Commission (“EEOC™) hereby responds to

Defendant’s First Set of Interrogatories and Document Production Requests.

ERAL OBJECTIONS

EEOC objects to these Interrogatories and Document Production Requests to the extent
that they scek information which is protected from disclosure by the attorney-client privilege; the
attorney work-product doctrine; the governmental deliberative process privilege; Section 706(b)
of Title VIl of the Civil Rights Act of 1964 (“Title VII™), 42 U S. C. § 2000e-5: Section 709(e) of
Title VIL, 42 US.C. § 2000¢-8; 29 C.F.R. 1626.4 or any ather privilege or immunity from
discovery.

EEOC also objects to these Interrogatories and Document Production Requests as
premature to the extent that they are Contention Interrogatones or Document Production

Requests that require an answer that involves an opinion or contention that relates to facts or the
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application of law to facts and have been issued prior to EEOC receiving any discovery in the
case or conducting any depositions in the case. Such Interrogatories or Document Production
Requests cannot be answered without discovery materials from Defendant.

EEOC responds to these Interrogatories and Document Production Requests without
waiving, as to each Interrogatory and Document Production Request, the right to object to the
competence, relevance, materiality, and/or admissibility of any response or its content as
evidence for any purpose in any proceeding or in the trial of this action.

EEQC responds to these Interrogatories and Document Production Requests without
waiving the right to revise, correct, supplement or clarify any of the responses propounded
herein.

Each of the following responses is provided subject to and without waiving EEOC's
General Objections.

INTERROGATORY RESPONSES
1. [dentify each person you contend has knowledge of (i) the allegations of

your complaint or (ii) the employment decisions by Sidley you believe were unlawful and, for
each person identified, describe the facts known to that person.
RESPONSE

EEOC believes that each person identified in its Rule 26(a)(1) Disclosures has

knowledge of facts underlying the claims against Defendant. See EEOC’s Rule 26(a)(1)
Disclosures and the documents produced therewith for the substance of each person’s
knowledge. EEOC also believes that any other attorney who had the title “partner” while

working at Defendant at any time from 1978 to the present may have knowledge regarding the
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operations of Defendant, Defendant's maintenance of a mandatory retirement age for pariners,
and Defendant’s decision to dismiss or to downgrade a group of partners to counsel or senior
counsel status in the fall of 1999. Defendant should have a complete list of these individuals,
and EEOC’s investigation continues to identify them and to determine what knowledge (if any)
each possesses.

During EEOC’s administrative investigation, Defendant identified 31 attorneys in the
protected age group who were dismissed or downgraded. Each of the 31 attorneys in the
protected age group who was downgraded in the fall of 1999 has been made available to

Defendant for an interview, provided that individual consented to such an interview.

2. Identify all Sidley attorneys you contend were discriminated against on the

basis of age in violation of the ADEA and, for each person identified, describe all facts you
believe support your contention, including the names and ages of any similarly situated
individuals you contend were treated more favorably.
RESPONSE

As part of its Rule 26(a)(1) disclosures, EEOC provided Defendant with a list of 31

partners in the protected age group under the ADEA who were downgraded from partner status at
Defendant in the fall of 1999. This list of 31 is the group identified to EEOC during its
administrative investigation. EEOC believes each of these individuals was discriminated against
on the basis of his or her age. Investigation continues into the names and ages of individuals who
were similarly situated to these 31 people and whether other individuals were also downgraded or

terminated based on their ages. Any partner who was mandatorily retired from Defendant was
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also discriminated against on the basis of age. Investigation continues to identify these

indtviduals.

3 With respect to each person identified in response to Interrogatory No. 2.
state whether you are sceking individual relief for the person identified and, if so, describe the
relief you are seeking,

RESPONSE

EEQC is seeking backpay, reinstatement or front pay, and liquidated damages on behalf
of all individuals identified in response to Interrogatory No. 2 and all other individuals who were
either mandatorily retired or downgraded or terminated from partnership status based on their

age.

4, ’identify all Sidley partners between January 1, 1978 and the present the

EEOC contends were or are "employees” within the meaning of the ADEA and, for each person
identificd, describe all facts supporting your contention, including the relevant period(s) during
which you contend the person was an “employee” and the reasons you beligve the person was an
"employee” during that period.
RESPONSE

EEOC contends that the 31 individuals within the protected age group under the ADEA

and identified in EEOC’s Rule 26(a)(1) disclosures as having been downgraded from partner to
counsel or senior counsel status were employees under the ADEA at the time that they were

downgraded. EEQC also contends all partners who were mandatorily retired from Defendant
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EEOC CHARGES SIDLEY & AUSTIN
WITH AGE DISCRIMINATION

% % %

Federal Agency Says Chicago-Based International Law Firm

Chose Arntorneys for Expulsion Because of Their Age
* % *

CHICAGO The US, Egual Emplovinent Opportunisy Comunssion (F1OC) filed a
lawsuit in federal court tere today alleging that Sidley Austin Brown & Wood, the guut
Chicago-based intemagional law firm, violated the Age Discrinunagon in Employment Act
(ADEA) when it selected “partness™ for expulsion from the lirm on account ot 1her age or
forced them to retire S«dley Austin Brown & Wood is the law firm which resulted Trom the
merger of Sidley & Ausin and New York-based Browa & Weod in May 2001

The EEOU cise is o cluss ™ age discrimination case brought, first, witly respect 1o 31
former Sidley & Austin partiners who were involuntarily downgraded and expedled fron e
partnership in October of 1999 an geeount of their age. and. second. with respect o ether
partriers who were tvoluetarily retred from Sidley & Auane siee 1978 onvacconnt of ther aye

pursuant to o mambatony rerrenient poliey - The ADEA profzbies employers wih 20 or miore

Paye | ol 3
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employees from making employment decisions, including decisions regarding the termination of
empioyment, on the basis of age (over 403, The ADEA also prohibets such employers from
wtilizing policies or rules which require employees to retire when they reach a particular age
(over 40).

Ve Dretband. General Counsel of the EEQC, sid, "The Age Discrimination in

Employment Actmakes it unlawul for employers to discriminate against any individual with
respect to employment because ol such individual's age. The Untted States Equal Employment
Opportunity Commission determined that Sidley, Austin, Brown & Wood violated the Age
Diserimination in Fmploviment Act and the Commission laoks Torward to proving its case toa
jury.”

Today's lawsuit grew ot ol an EEOC adminstrative investigation managed by John P,
Rowe, Director of EFOC s Chicago District Office. Sidley & Austin was given notice of the
investigation in July 2000. Although there was media coverage of the October 1999 changes
Sidley & Austin, the EEOC matter did not come into public view until Sidley & Austin retused
to honor an EEOC subpoena, and the agency touk the {irm 10 court to enforce the subpoena.

FEOC’s position was upheld by the District Court in Chicago in February 2002, (Case
citation: FEOC v, Sidiey & Austin, N.D. Hlinois No. 01 C 9635 (2/11/2002; District Judge Joan
Humphbrey Lefkow). 2002 WL 206485, 88 Fair Empl. Prac. Cas. (BNA) 64.) Thercalier. Sidley
& Austin elected to appeal. but the District Court decision was upheld in respects malerial to the
EEQC. In an Qctober 23, 2002 opiion written by U.S. Seventh Circuit Court ol Appeals Judge
Richard A. Posner, Sidley was ordered to comply in signilicant part with the EEOC subpoena.
{Case citation: EEOC v. Sicdley & Austin, 315 F.3d 696 (7" Cir. 2002))

In fuly 2004, District Director Rowe made an administrative determination that there was
reasonable cause 10 beleve that Sidley & Austin has violated the ADEA in connection with the
October 1999 expulsions and downgrades and in implementing its mandatory retirement policy
since 1978, Theralter, the EFOC and Sidley engaged months of discussions in an attempl 1o
resolve the case through conciliation without litigation. However, those negotiations proved
futile.

EEOCs Reional Attorney in Chicago, John C. Hendrickson, said that in resisting the
FEOC investization and in forcing the EEOC w abtain judicial enforcement ol s subpoena,
“Sicley’s unwavering position has been that the matiers involving bow the law firm dealt with
those it referred to as “partners” and whether it engaged in discrimination-were simplv way
beyond the reach ol the ADEA and EEOC.” However, according to Hendrickson. the EEOC
administrative investigation revealed that, “except for a very few controlling partners at the very
top. Sidley’s lawyers appeared to be ordinary employees notunlike their cofleagues at paradiel
levels in the business community and. therefore, covered by the ADEA”

Page 2 o 3
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Hendrickson said, “Whatever titles Sidley had decided 1o give these lawyers —pariner.
counsel, or otherwise -our tnvestigation indicated that they had no voice or control in governance
of the firm and that they could be and were fired just like any other employees - without notice
and withoul the vole of consent of their fellow attomeys. A small self-perpetuating group of
managers at the top ron everything, and that was it-end of story.”

“Of conrse,” added EEQC Trial Attorney Deborah Hamehon, “having the power to fire an
employee does not mean that a faw firmy or any other covered employer can do so because of the
employee s age. if the employee 15 over 40, That s a violation of the ADEA and that -the
making of unfawiul age-based selections for termination i< precisely what LEOC is targeting in
this law sun.”

The lasesuit tiled was {iled 1oday in the U8, Dhistrict Court Tor the Northern District of
inois, Eastern Division, tocated in Chicago. I is captioned ££0C v, Sidley Austin Brown &
Woed and is Civil Action No. 03 C 0208, The case has been inttially assigned to ULS. District
Judge Jaines B. Zagel,

On s internet web site (vwwosidlev.com)., Sidley & Austin desceabes itselfas “a
significant legal power in the international arena,” with “about 1300 lawyers praclicing on three
continents.” The firm Fas affices in Chicago. Dallas. Los Angeles, New York, San Francisco,
Wasghington, D.C. Beijing. Brussels, Geneva, Hong Kong. London, Shanghai, Singapore and
Tokyo.

In addition to epforcing Title VII, which prohibits emplovment discrimination hased on
race, color, religton, sex (including sexual harassment or pregnancy) or national origin itnd
protects employees whe complain about such oftenses from rebation, the EEOC enforces the
Age Discrimination in Fmployment Act of 1967, which protects workers age 40 and older from
discrimination based on age: the Equal Pay Act of 1963, which prombits gender-based wage
discrimination; the Rehabilitation Act of 1973, which prohibits employment discrinvination
against people with disabilities in the federal sector; Tide Lot the Americans with Disabilities
Act, which prohibits cwployviment diserimination against people with disabilities in the private
sector and state and local govenunents: and sections ol the Civil Rights Act ot 1991 Further
information about the Commission is avatlable on the agency's web sile al wivw geoe oy,

Page 3o 3
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Chicago
FEOC vets
go to bat
for rights

Experienced lawyers
“lknow how to win’

By Barbara Ruse
Tribune staff reparter

John Rowe's callback st ia
days old, paperwork s pilingup
in stacks avound the floar afhis
office and he's runhing 30 min-
ules late for a meeting.

Standing inhis Spartanoffice
at the 1.8, Equal Employment
Opportunity Commission In
Chicago, the longtime district
director looks like an over
worked burcaucrat at a cash.
strapped agency with wanlog
political influenee.

But Iovks can be decefving.

+ Despite budget constraiuts
and shifting political winds, he
and reglonal atiorney John
Headr outepoken
civil rights lnwyers—manage to
make employers sit up and take
notice with b bing
actions almed at deterring dis-
criminntion.,

Chicagols among thamostag:
gressive of the FEEQC's 23 dis-

Itrict offices, golng beyond

medisting or investipating the
thousands of complaints i re
celves annually to litigate a
handful of highoprofile cases
with broad potential impact,

Saxual harassment sults
against majoer automakers and
Dial Corp. in the jale 18905 "rev-
olutionized the relaticnship be-
tween men and women on the
factory [oon” said attorney
Gueorge Galland, an independ:
ent monltor in several key
cases.

“Every company worth I
zalt is spending money making
sure there's 1o monkey bust-
ness poing on in their plants.
There's been an enormous cul:
tural change.”

The Chicago EEOC office te-

cently sued a large Llaw firm, $i-
dlay Austin Brown & Wood, al-
leging ape discrimination, an
acticn that could extend civll
rights protections to hundreds
of thousands of prolessionals
who are partners at big firms.
Chleago-based Sidley vigorous-
1y danles any bias.

Delense atorneys complaln
the Chlcago office is prome o
find blas where there is none
and{oo eaper to push the bound-
arles of the EEOC's autherity

“NustoFus wouldput Chicago
at (ke top of the st of offtees
that try to oxtend the applica.
tion sfTitle VII and test how far
it ean go.* sald Mark Dichter,
who heads the 1abor and em-
ployment prastice at Morgan,
Lowis & Bockius LPE, which de-
fends employers.

Tithe VI of the Civil Rights
Actyprohiphts discriminationon
the basis of race, religlon, sexor
natiosal ovdgin,

Employre advocates view
Rowa and Hendricksen as the
best sfan old guard atan agency
that s toe passiveand stretched
too thin,

Resautces are s@rce

in Chicago, “the will 1o en-
forco is thare, but the respurces
aren't,” sald attorney L. Steven
Platl, president of the Natlonal
Employment Lawyers Assoc!l-
atien in Winols.

A perennlal hiring freeze has
reduced Rowe's stafl of investd.
gato:s to 38 from 50 four years
ago, despite no decline in the
mori: than 5,000 complaints the
offiea processes anmially

Sihes January, Rowe has been
commuting to cover vacant &l
rector pasts in Milwaukee and
Minneapolls, overseeing Wis.
consin, Minnescta and Iowa in
addition 10 his aetiva [linois
territory Meanwhile, the agen-
cy Is considering a long-awalted
national recrganization.

Rowe, o J2-yrar ngency veter-
an, ees a drift away from fur-
thering the goals of the land-
mark 1954 Civil Righis Act,
which created the EEOC.

“Eny by day It's going more In
the dlrection, ‘Everybody's
close enough 10 equal,’ so how
can we have as a national ton-
cern the advancement of minor.
itics and womon workers:”
Rowe said.

Women and minoritles have
mado progress in landing high-
or and belter-paying jobs, but
they still face substantial riskof
lob diserimination, nccording
ip a 2002 study based on EEQOC
data by Hutpers Law School pro-
fessor Alfred Blumrosen and
his ate wife, Ruth Blurmrosen,

1n Niinols, minorities faced o
risk of lntentional discriming.
tlon 84 percent of the lime they
sought opportunities such as
getting hired, promoted or es-
caping a layofl, the study found.
Women risked discrimination
25 percent of the time,

“It's fronic that we've maybe
tessened diserimination In hir-
Ing, but there'smore oppottund-
ty to discriminate once we've
go!tdthcm at work,” Blumrosen
sald.

Rowe and Hendrlckson, both
£2, came of age In an era when
the asgency attracted lawyers
who approached thelr work asa
misslon. .

As o student nt Notre Dame
Law Schoo!, Rowe voluntecred
during the historic voter regls-
tration drives in Mississippl in
the summmer ol 1967.

Hechokes upwhenrecalllnga
conversation with Rev Martin
Luther King Jr nine months be-
fore the civil rights leader was
slaln. When Rowe expressed
doubts about whethor a white
student had a legitimate role to
play In o movement aimed at
empowering blacks, King te
piied that the civil rights move-
mant was as much about “the
freelng of white men's souls”™ as
abowt emancipating  blacks,
Rowe vecalied.

“] knew then this is what 1
would do for the restofmy 1e,”
hesald.

Hendrickson volunteeredat 2
Tegal clinie in Harlem while at-
tending Columbin Law School
fn the late 1960y, He practiced
corporate and securities law In
Chticagn after graduation before
swiiching to civil rights.

“When I thought about wak-

ing up when [ was 60 and won-
dering whose interests 1 had
used my talents to serve, lwant.
ed it (o be something more di-
rectly attuned to the publlc In-
{erest,” he recalled.

Rowe hived him at the EEQC
in 1951 as a trial lawyer, when
Rowe wis 2 teglonal aitornoy.

“They're experienced and
they kriow how towin,” sald Me-
lissa Josephs, director of equal
opportunity policy at the Chlca-
go-based non-profit Women Em-

ployad.

The EEOC's sexual-harass
ment suit agatnst Mitsubishi
Motor Manufacturing of Amer-
jea In 1996 alleged that harass-
ment was not an isolated incl
dent but part of the normal
vourse of businessat Mitsubish-
I's plant in Normal. Rulings in
the ¢ase establiished the agen-
ey'srighttobringchargeson be-
half of a large group of women,
paving the way for subsequent
classactions.

Mitsublishi settied tn 1998 for
%34 milllon, the third-biggest
payout in the agency’s history

The Sidley suit, which also
seeks class-action status, would
extend elvil rights protection to
partners who normally would
be exempt because they are
owners rather than employees,

The EEQC argues Sidley's
older partners were employces
in every sense of the word be
canse they had no control over
the flrm's management,

“It's a good example of wylng

i

‘Charges of overreaching
would prompt us to be
that much more sure of
our legal footing.’

Noelle Brennan, former
CEQC utal attoeniey

to push the limiis of the law”
said Dichier, of Morgan Lewls.

Heand othersviewthecaseas |
averzealous enfoscement. Rath. ¢
er than taking up the cause of
professionals whe could afford
o defend themselves, they ar-
gug, the REOC should stick to
reprasenting wotkers with ne
other recourse,

“What they're really saylng
Is, *Why should the EEQCgo to
bat for rich white guys?’ ™ Hen-
drickson replied, *Discrimina-
tion fawhere youtind it. Nobody
gots a pass, whether you're big
or small, black or white, rich or
poor”
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Trioune phiote ty Chuck Berman
In a recent high-profile case, Enual Employment Opportunity Commission attornay John Hendrickson {left) and Chicago d Istrict di-
rector John Rowe filed charges agzinst Jaw firm Sfdley Austin Brown & Wood, alleging age discrimination, Sidley denles sny bias.

Even highly paid workers arv  safd, “We weren't delayed. ' e
s schaling iy (gl e s Some eent case
nw “ tigative record. They wore hap- I
in thelr carcers, he added. Y toleave that to earecrists.” Qﬁﬁ'g,“&mfﬁﬁ.
Charges of overroaching I lkewise, Hendrickson said cago distict office flkes about

would prompt us to be thal
much more sure of our legal
footing,” said Noelle Brennan, a

ke has never been toldtodropa
case, .

20 sults annuslly alleging vio-
lations of anti-diserimination ~

former EEOC trial attorney Grateful Dia) employee laws. Some recent examples:
who worked on the Miisubishi Charge: Sexual harassment
case before leaving for private  Ruby Mnrtines Gordon, a ma. affecting 120 women

practice.
“What il sometimes meant
was cxtended discussions with

chanic at Dial's soap factory
ncar Aurera, s grateful for the
oi7ice’s activism. She is one of

Employer; Internatlonal Profit
Assodates, BuRfalo Grove
Status; Pending, IPA denies

headquarters stafl,” she added, 103 women whe recelved pay- tha charges.

“I'here was a lot of politics in- mants after Dlal settledd EEQC Charge: Rell 1

volved in making suro the Chi- charges in2003 of sexual harass- i gihm st

cago office remained putono mant that included name-call ment,‘ retal Mar ?i?n ag; l;:tﬂ

mous.” ing and groping formore than a American Muy! e
Employer: Norwegian Amerd-

Mitsubishi sent busioads of
workers to pleket i Chicago,
carrying signs saying, “EEOC

decade,
Dial, without admitting

<an Hospital, Chicago
Status: Hospital agreed to

go home' and T can takocareof EEEITTE, O, S B Vears it superias
mysell.” ;
dent monttory .

“My irlends In Washington O‘i?ﬁﬁz;ﬁim Btumncﬁ bet- Charge: Discriminatory hifng .
had an awfui Jot of visitors whe  tor now, oven theugh some peo- practices affecting 300 blacks, :
wanted to tell them their Chica-  ple stlil give me the cold shoul- wrmen u
sooflice was arenegade office,”  der” sald Gordon, a potentinl Employar; Carl Buddig & Co, 7,
Rowe recalled, Some suggested  witness If the case had gone to “"m"d : -
theoffice wasatool nanattack  yrial, “I'm Just glad they were Status: Buddig agreed to pay -

against foreign ewnership of
4.5 -based plants,
“It had no effect at a11," Rowe

tkore™
berose@eribuns.com

victims $2.5 milion. EEQC
prised company for kin
steps 1o efiminale future blas,



Case 1:05-cv-00208 Document 28  Filed 07/28/2005 Page 51 of 56

e

National Public Radio
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May 2, 2005

Analysis: Age discrimination case against Chicago-based law firm
Edition: 10:00-11:00 AM
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Article Text:

RENEE MONTAGNE, host:

This is MORNING EDITION from NPR News. I'm Renee Montagne.

STEVE INSKEEP, host:

And I'm Steve Inskeep.

One of the nation's largest law firms is being sued. The Equal Employment Opportunity
Commission accuses the Chicago-based firm Sidley Austin Brown & Wood of age
discrimination. It's accused of demoting and pushing out older partners in violation of federal
law. As NPR's David Schaper reports, this case could have a far-reaching effect.

DAVID SCHAPER reporting:

In October of 1999, 18 years after he was hired to be a founding partner of the New York office
of the powerhouse law firm Sidley & Austin, David Allen Richards(ph) was summoned to a
meeting with two members of the firm's management committee. In that meeting, Richards says,

he was told he was being demoted.

Mr. DAVID ALLEN RICHARDS (Attorney): I was 54, and they made it clear it was because |
was a ‘seniorish' lawyer.

SCHAPER: He was given a choice: stay at Sidley as senior counsel doing the same amount of
work for the same clients but for less money or leave. And Richards says he later found out he
wasn't alone; about 30 other partners were being demoted, too.
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Mr. RICHARDS: It ended up being the five oldest real estate lawyers, the two oldest corporate
lawyers, the oldest and I think second-oldest litigation lawyers.

SCHAPER: In addition, Sidley lowered its mandatory retirement age from 65 to a sliding range
of 60 to 65. At the time the chairman of the firm's executive and management committees were
quoted in newspapers and law journals saying the new structure would create greater
opportunities for the firm's younger lawyers down the road.

Mr. JOHN HENDRICKSON (Attorney, EEOC): Just sort of the most "in your face' admissions
of age discrimination that we've seen.

SCHAPER: John Hendrickson is regional attorney for the Chicago office of the EEOC.

Mr. HENDRICKSON: Turns out that they thought that they didn't need to comply with the law;
that for some reason they were exempt.

SCHAPER: The law firm argued it should be exempt from the federal Age Discrimination in
Employment Act because the demoted attorneys were equity partners, or essentially owners, and
not employees and that the law doesn't protect owners. The EEOC's Hendrickson says that may
be true in most other law firms, where partners vote on policies like a retirement age and on most
other management decisions. But he says the agency's investigation found all but a few of
Sidley's partners had no say in any decisions whatsoever.

Mr. HENDRICKSON: People at the very top of the firm and a very few people at the top of the
firm made all of the decisions about everything, including about kicking these guys out.

SCHAPER: The 7th US Circuit Court of Appeals agreed. Sidley's partners may be considered
employees in a 2002 ruling, ordering the firm to comply with EEOC subpoenas. Judge Richard
Posner noted there had been just one firmwide partnership vote in the previous quarter century. It
was on Sidley & Austin's merger with the New York firm Brown & Wood in 2001 after the
EEQC began its investigation.

While this hypercentralization of power may be rare, many law firms and other professional
service partnerships, like accounting firms and medical practices, will still be watching this case
closely. As firms merge and grow larger, they are consolidating more management decision-
making power into the hands of a few. And a cultural shift over the last decade or so is placing
greater emphasis on boosting profits per partner, especially in the megafirms, many of which
have mandatory retirement ages. As a result, Chicago Kent College of Law Professor Howard
Eglit says firms favor young go-getters than rainmakers, making more experienced, gray-haired
lawyers vulnerable.

Professor HOWARD EGLIT (Chicago Kent College of Law): The money they are generating by
way of billing isn't as favorable, in terms of a ratio, as the money they're being paid. And so
they're likely the first ones to go.
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SCHAPER: Sidley Austin Brown & Wood did not return phone calls seeking comment, though
the company did issue a statement at the time the lawsuit was filed saying the firm has always
been committed to a policy of equal opportunity and non-discrimination and that the firm will
vigorously defend against the EEOC action, which it contends has no merit. David Schaper, NPR
News, Chicago.

Copyright ©2005 National Public Radio®. All rights reserved. No quotes from the materials
contained herein may be used in any media without attribution to National Public Radio. This
transcript may not be reproduced in whole or in part without prior written permission. For further
information, please contact NPR's Permissions Coordinator at (202) 513-2030.

Record Number: 200505021006
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The U.8, Equal Employment Opportunity Commission
FOR IMMEDIATE RELEASE CONTACT : Gregory Gochanour
June 9, 2005 Supervisory Trial Atto

(312) 886-9124

Laurie Elkin
Trial Attorney
(312) 353-7726

Deborah Hamilton
Trial Attorney
{(312) 353-7649

COURT REJECTS SIDLEY & AUSTIN'S
ATTEMPT TO AVOID MONEY DAMAGES IN
EEOC AGE BIAS SUIT

Commission's Authority Confirmed in High Profile Case to Seek Individual Relief for Former
Law Firm Partners Demoted and Mandatorily Retired

CHICAGO - The U.S. District Court for the Northern District of Illinois today issued a written opinion by
Judge James Zagel decisively rejecting the attempt of international law firm Sidley & Austin to avoid
any possible liability for individual relief in a closely watched age discrimination lawsuit by the U.S.
Equal Employment Opportunity Commission (EEQC).

In the angoing litigation, the EEOC asserts that Sidley violated the Age Discrimination in Employment
Act (ADEA) by downgrading a group of law firm partners to "senior counsel” or "counsel”" status in the
fall of 1999 and by maintaining a mandatory retirement age for partners. EEOC's court-filed complaint
seeks monetary damages and reinstatement for these partners. The EEQC's lawsuit was originally filed
in the U.S. District Court for the Northern District of Illinois in Chicago on January 13, 2005. The parties
are now engaged in the discovery process, and a trial date has not yet been set.

"Today's decision is a complete rejection of Sidley's attempt to aveid the possibility of payment of
monetary damages or other individual relief if it is found liable," said EEOC Trial Attorney Laurie ElKin,
who is working on the government's case. "But it is more than that, it is confirmation that in any case
brought by the EEOC, the Commission is empowered to seek relief for the victims of discrimination -
whether or not the victims could seek relief on their own behalf."

In the EEOC's case against Sidley, the agency's Chicago District Office began its investigation into
Sidley & Austin's compliance with the ADEA not as a result of a Charge of Discrimination filed by an
Individual but after Sidley & Austin made statements to the news media that it had demoted partners
to create opportunity for younger lawyers and referenced its mandatory retirement age.

In its motion, Sidley argued that because none of the individual partners filed a Charge of
Discrimination with the EEQC, and therefore could not themselves file an action in court for individual
relief, the EEOQC could not seek monetary relief on their behalf.
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Relying on Supreme Court precedent, Judge Zagei, said: "The EEOC's right to bring suit seeking
individual relief goes beyond that of the individual and reaches the territory of public interest, thereby
allowing EEOC to seek relief for individuals, like the affected Sidley partners in this case, who could not,
for any variety of reasons, do so themselves."

EEOC Chicago Regional Attorney John C. Hendrickson, who is lead counsel for the government in the
case, said: "Sidley's motion was the legal equivalent of a ‘Hail Mary' pass in footbail ~ one that is
thrown at the end of a game to avoid a loss, and has littie chance of success. There really was no legal
basis for Sidley's argument that the EEOC's litigation authority is the same as an individual's litigation
authority under the federal anti-discrimination laws."

Hendrickson continued: ""We are very pleased that Judge Zagel recognized the EEQC's unique role in
protecting the public interest by pursuing claims for Individual relief and that we will be able to continue
to pursue our claims for money damages and reinstatement on behalf of partners affected by Sidley's
discriminatory practices.”

EEQC Trial Attorney Debeorah Hamilton, who is also working on the case, said, "The Commission will
now proceed vigorously in this case, with the assurance that if the suit is successful, the affected
individuals wlill be made whole via monetary relief."

EEQC Supervisory Trial Attorney, Gregory Gochanour noted, "Today's decision is part of a pattern of
case law that has developed in the wake of the Supreme Court's decision in EEQC v. Wafflehouse. This
line of cases holds that the EEOQC's ability to bring claims for relief is not dependent on whether an
affected individual could bring a claim for relief."

The EEQC is the federal government agency responsible for enforcing the nation's anti—discrimination
laws in employment based on race, color, sex, religion, national origin, retaliation, age and disability.
Further information about the agency is available on its web site at www.eeoc.gov.

This page was last modified on June 9, 2005,

:]“ Return to Home Page
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CERTIFICATE OF SERVICE

I, Maile H. Solis, an attorney, hereby certify that on July 28, 2005, I caused a true and
complete copy of the foregoing DEFENDANT SIDLEY AUSTIN BROWN & WOOD’S
RESPONSE IN OPPOSITION TO THE EEOC’S MOTION TO COMPEL
PRODUCTION AND MOTION FOR ENTRY OF A PROTECTIVE ORDER to be served

via Electronic Mail and Messenger Delivery upon the following:

John C. Hendrickson

Gregory M. Gochanour

Deborah L. Hamilton

Laurie Elkin

UNITED STATES EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

500 West Madison Street

Suite 2800

Chicago, Illinois 60661

A\ N

Maile H. Solis i



