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----- Original Message -----
From: John Hendrickson <JOHN.HENDRICKSON@EEOC.GOV>
At 7711 11:14:55

Attached FYI regarding EEOC's effort to compel Sidley & Austin to
articulate any reasons other than age which compelled the expulsion of
llparmErS'll

Working left to right through the document array below, the first
(left-most) document is the Notirce of Motion indicating that EEOC's
Motion will be presented to the court on Thursday, the middle document
is the Motion itself (this is the substantive document), and the last
(right-most) document is made up of the exhibits to the Motion.
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United States District Court,E.D. Pennsylvania.
Fred SMITH, Plaintitf,
V.
UNIVERSITY OF PENNSYLVANIA, Defendant.
Civil Action No. 05-525.

June 21, 2006.

H. Francis Delone, Wayne, PA, for Plaintiff.

Farrah Gold, Frank A. Chernak, Ballard Spahr Andrews &
Ingersoll LLP, Philadelphia, PA, for Defendant.

MEMORANDUM
EDUARDO C. ROBRENO, J.
*1 Before the Court is plaintiff's second motion for a con-

tinuance under Federal Rule of Civil Procedure 56(f) to per-

mit further discovery (doc. no. 45).
I. BACKGROUND

Plaintiff, Fred Smith, an African American male, brings this
employment discrimination action against his former em-
ployer, defendant, University of Pennsylvania, under Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000¢ er
seq. Plaintiff alleges (1) a claim of race discrimination, and
(2) a claim of retaliation for engaging in a protected activity.

From May 30, 1995 through September 15, 2003, plaintiff,
who had been employed by defendant since the early
nineties, was out of work due to a work-related injury. Dur-
ing that time period, in July 1995 plaintiff filed an employ-
ment discrimination charge against defendant with the
Equal Employment Opportunity Commission (“EEOQC™).
This charge was settled sometime after plaintiff brought a
civil action against defendant. Also filed during the period
plaintiff was out of work due to injury was a workers' com-
pensation action against defendant, which was settled in
March 2003,

On September 15, 2003, plaintiff was cleared for work by
his doctor and sought to return to work. Plaintiff worked at
the Faculty Club prior to sustaining a work-related injury on
May 30, 1995. Defendant operated the Faculty Club until
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August 13, 1999, at which time Hilton Hotels Corporation
began to operate the facility as the Inn at Penn. When
plaintiff attempted to return to work on September 135, 2003,
defendant informed plaintiff that the Faculty Club had
ceased operation in his absence and that plaintiff could re-
apply for any position for which he was qualified.

On May 20, 2004, ten months after plaintiff attempted to re-
sume employment with defendant, plaintiff filed a charge of
discrimination with the EEOC alleging that he was denied
reinstatement to his former position in violation of Title VII
of the Civil Rights Act and the Americans with Disabilities
Act. BN The instant action followed on February 4, 2005,

EN1. *Plaintiff's complaint does not allege discrim-
ination under the Americans with Disabilities Act,
although that allegation was included in his EEOC
charge.

IT. DISCUSSION
A. The Discovery Dispute.

Plaintiff has prolonged the adjudication of defendant's mo-
tion for summary judgment by filing successive motions to
compel discovery. An extensive discovery dispute underlies
defendant's pending motion for summary judgment, and in-
volves in fofo several motions to compel discovery filed by
plaintiff, one motion for a protective order filed by defend-
ant and one motion for a continuance under Rule 56(f). In
brief, the Court granted the plaintiff's first motion to compel
and motion for a continuance pursuant to Rule 56(f), and
denied plaintiff's remaining two motions to compel and de-
fendant's motion for a protective order as moot. Plaintiff
now has filed a second motion for a continuance under Rule
56(f) to permit further discovery. It is this motion which is
now before the Court.

Plaintiff filed the instant action on February 4, 2005. On
April 11, 2005, defendant filed a motion to dismiss or in the
alternative for summary judgment (doc. no. 3). After a hear-
ing on June 6, 20035, the Court denied defendant's motion to
dismiss or in the alternative for summary judgment. Order
of June 6, 2005 (doc. no. 10). The Court issued a scheduling
order of the same date, which established a November 3,

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Case 1:05-cv-00208

Westlaw:

Slip Copy
Slip Copy, 2006 WL 1722402 (E.D.Pa.)
(Cite as: Slip Copy)

2005 deadline for discovery and the filing of dispositive
motions (doc. no. 11).

*2 Plaintiff filed his first motion to compel on November 2,
2005 (doc. no. 13), the day before the scheduled discovery
deadline. In his first motion to compel, plaintiff sought to
depose a designee of the University of Pennsylvania pursu-
ant to Rule 30(b)(6). Defendant argued that the notice of de-
position was onerous, seeking, infer alia, oral testimony as
to every discrimination lawsuit filed against defendant and
the salaries of every African-American employee at the Uni-
versity of Pennsylvania. During the November 9, 2005 tele-
phone conference to address plaintiff's first motion to com-
pel. the Court agreed that the deposition of a Rule 30(b)(6)
designee was burdensome under the circumstances and in-
stead ordered that the notice of deposition be treated as in-
terrogatories and requests for production of documents.

The Court granted in part plaintiff's first motion to compel
and ordered defendant to produce the following: (1) the
docket/case number and the subject matter of each employ-
ment  discrimination lawsuit, EEOC complaint or
Pennsylvania Human Relations Commission (“PHRC™)
complaint in which defendant was involved in the last five
years; (2) the terms and use of any agreement between de-
fendant and the entity that runs the Inn at Penn, 3600
Sansom Street, Philadelphia, Pennsylvania; (3) the name,
race, address and telephone number of each person who
worked at the Faculty Club in or around 1995 who went to
work for the Inn at Penn after the Faculty Club closed; (4)
the name, race, address and telephone number of each em-
ployee or former employee who received worker's compens-
ation who requested to be rehired and was rehired upon re-
turning from leave within the last three years prior to the de-
cision not to rehire plaintiff; (5) information about plaintiff's
prior worker's compensation lawsuit against defendant,
which was settled; and (6) information about plaintiff's prior
employment discrimination lawsuit in the Eastern District of
Pennsylvania, docket number 96-8210, which was settled.
Order of Nov. 9, 2005. == The information to be produced
by defendant amounted to substantially the same informa-
tion plaintiff had sought by way of a Rule 30(b)(6) depon-
ent. Moreover, the Court left open the possibility of a Rule
30(b)(6) followup deposition.
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EN2. The Court's Order of November 9, 2005 lists
the numbers to which responses were compelled.
The language above appears in Exhibit A of
Plaintiff's first motion to compel.

Pursuant to the Court's Scheduling Order of June 6, 2005,
defendant filed a second motion for summary judgment on
November 3, 2005 (doc. no. 14). The Court denied without
prejudice defendant's second motion for summary judgment
on November 9, 2005, following the telephone conference
addressing the first motion to compel. Also on November 9,
2005, the Court issued a Second Amended Scheduling Or-
der extending the deadline for discovery and the filing of
dispositive motions to January 16, 2006 (doc. no. 18).

On January 5, 2006, defendant moved for a protective order
to bar a proposed Rule 30(b)(6) deposition (doc. no. 22), ar-
guing that plaintiff served essentially the same notice of de-
position deemed burdensome pursuant to the Court's Order
of November 9, 2005, Moreover, on January 17, 2006, de-
fendant filed a third motion for summary judgment (doc. no.
23), which is currently pending before the Court.

*3 On January 20, 2006, plaintiff filed a second motion to
compel discovery (doc. no. 30) seeking to depose a corpor-
ate designee on the same issues the Court had addressed in
plaintiff's first motion to compel. Plaintiff also opposed de-
fendant's motion for a protective order for its corporate de-
signee. The Court held a hearing on January 30, 2006 to ad-
dress defendant's motion for a protective order and
plaintiff's second motion to compel. The Court took the mat-
ters under advisement.

Additionally, on January 30, 2006 following the hearing,
plaintiff filed a third motion to compel discovery (doc. no.
33) and his first motion for a continuance under Rule 56(f)
(doc. no. 32). In his third motion to compel, plaintiff sought
further responses to his First Requests for Production of
Documents. Consequently, plaintiff's first Rule 56(f) motion
was based upon his need for the information sought in his
third motion to compel. As part of his third motion to com-
pel, plaintiff argued that defendant made “meritless™ and
general objections to his requests for production of docu-
ments and had failed to comply with the Court's Order of
November 9, 2005. Defendant responded to plaintiff's re-
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quests for production, subject to certain objections on the
basis of privilege (doc. no. 37). In support of those objec-
tions, defendant submitted a privilege log detailing what in-
formation was withheld on the basis of attorney client priv-
ilege and/or as attorney work product. Def''s Resp. to Pl's
Third Mot. to Compel, Ex. B. The privilege log lists coun-
sels' notes in plaintiff's current and prior actions against de-
fendant and correspondence between counsel and defendant,

On March 7, 2005, the Court granted plaintiff's first Rule
56(f) motion, and ordered defendant to: (1) identify the
docket/case action number and the court/agency of each
EEOC and PHRC complaint filed by “non-professional”
employees against defendant from January 1, 2000 to the
present; (2) identify the EEOC and PHRC complaints, iden-
tified in paragraph 1(a) above, that resulted in court action;
and (3) produce the agreement between the Faculty Club
and the Inn at Penn. See Order of Mar. 7, 2006 (doc. no. 42).
In addition, all of the above information was to be subject to
a confidentiality agreement between the parties. Plaintiff's
second and third motions to compel and defendant's motion
for a protective order were denied as moot pursuant to the
Court's order granting plaintiff's first Rule 56(f) motion.

B. Plaintiff’s Second Mation for a Continuance Under Rule
360D

Plaintiff filed a second motion for a continuance under Rule
56(f) on April 6, 2006 (doc. no. 44). Tt is this matter which
is before the Court. In his second motion for a continuance,
plaintiff makes the same arguments advanced in support of
his first motion for a continuance, namely that defendant has
not produced the discovery requested and ordered by the
Court. Plaintiff alleges that defendant still has not appeared
for a Rule 30(b)(6) deposition and has failed to provide re-
sponses to plaintiff's First Requests for Production of Docu-
ments numbers 2, 4-7 and 9-14.

*4 Under Rule 56(f),

Should it appear from the affidavits of a party opposing the
motion that the party cannot for reasons stated present by af-
fidavit facts essential to justify the party's opposition, the
court may refuse the application for judgment or may order
a continuance to permit affidavits to be obtained or depos-
itions to be taken or discovery to be had or may make such
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other order as is just.

The Third Circuit determined that whether a Rule 56(f) mo-
tion should be granted “depends, in part, on ‘what particular
information is sought: how, if uncovered, it would preclude
summary judgment; and why it has not been previously ob-
tained.” * San Filippo v. Bongievanni, 30 F.3d 424, 432 (3d
Cir.1994). Although the district court has discretion to deny
the motion, it “should grant a Rule 56(f) motion as a matter
of course unless the information is otherwise available to
the non-movant.” /d_at 432-33. The information sought
should be examined in light of the strictures of Rule 26(b)
and viewed in the context of the case.

Plaintiff relies on Simpson v. Kay Jewelers, 142 F.3d 639,
644-45 (3d Cir.1998), to support his claim that he is entitled
to further discovery. Plaintiff argues that the following lan-
guage allows the broad range of discovery relating to other
claims of discrimination against defendant:

To show that discrimination was more likely than not a
cause for the employer's action, the plaintiff must point to
evidence with sufficient probative force that a factfinder
could conclude by a preponderance of the evidence that age
was a motivating or determinative factor in the employment
decision. Keller v. Orix Credit Alliance, [nc.. 130 F.3d
1101. 1111 (3d Cir.1997). For example, the plaintiff may
show that the employer has previously discriminated against
her, that the employer has discriminated against other per-
sons within the plaintiff's protected class or within another
protected class, or that the employer has treated more favor-
ably similarly situated persons not within the protected
class. Fuentes, 32 F.3d at 765.

Id. at 644-45; see also Pl.'s Mem. in Support of Rule 56(f)
Mot. at 5-6. The Court rejected plaintiff's argument that
Simpson compels the unlimited discovery of past acts of dis-
crimination sought by plaintiff. Indeed, the court permitted
plaintiff to discover past acts of discrimination, but only
those involving non-professional employees. See Hr'g Tr.
7-13, Nov. 9, 2005. The Court found that, under the circum-
stances of this case and on balance, discovery of past acts of
discrimination involving professional employees who were
not similarly situated to plaintiff was not likely to lead to the
discovery of admissible evidence.
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EN3. Plaintiff's second motion for a continuance
under Rule 56(f) incorporates by reference his first
motion for a continuance under Rule 36(f), his
second and third motions to compel and his reply
memorandum in further support of his Rule 56(f)
motion. Pl's Mem. in Support of Second Mot. for a
Continuance (doc. no 44).

In summary, plaintiff has received the following informa-
tion: (1) plaintiff's personnel file, worker's compensation
file and litigation file in defendant's possession; (2) a list, in-
cluding the race, address and telephone number, of employ-
ees who worked at the Faculty Club and who now work at
the Inn at Penn; (3) the identity of one employee who
worked at the Faculty Club, filed a worker's compensation
claim and is now employed by the Inn at Penn; (4) a list of
employees who filed worker's compensation claims during
the last five years; (5) a list of current employees of defend-
ant; (6) a verification that all employees of the Faculty Club
were terminated as of August 13, 1999 and that none of
those employees were hired by defendant; (7) the docket/
case action number of each EEOC and PHRA complaint
filed by non-professional employees against defendant from
January 1, 2000 to the present; (8) the identity of the EEOC
and PHRC complaints that resulted in court action; (9) the
agreement between the University of Pennsylvania and the
Hilton Hotels Corporation, which now operates the Faculty
Club; and (10) the agreement between the Faculty Club and
the Inn at Penn.

EN4. On May 12, 2006, the Court ordered defend-
ant to certify delivery of the materials listed in the
Court's Order of March 7, 2006 granting the first
Rule 56(f) motion (doc. no. 47). The defendant did
$0 via letters to the Court dated May 25, 2006 and
May 26, 2006.

*5 As part of his second Rule 56(f) motion, plaintiff is still
secking answers to numbers 2, 4-7 and 9-14 of his First Re-
quests for Production of Documents served upon defendant.
PL's Mot, for Leave, Ex. D (doc. no. 40). "2 Although
plaintiff has not received every piece of information he
would like, plaintiff is not entitled to a second continuance
under Rule 56(f). The reason is twofold. One, plaintiff
already has received much of the information he requests.

Document 80-2

Filed 07/12/2006  Page 10 of 32

Page 4

Two, plaintiff has not requested any new information that, if
uncovered, would preclude defendant's motion for summary
Jjudgment.

ENS. Plaintiff's First Requests for Production of
Documents is separate from his notice of depos-
ition which the Court deemed interrogatories or re-
quests for production in the Order of November 9,
2005. However, plaintiff's First Requests for Pro-
duction seek much of the same information that
was before the Court pursuant to plaintiff's first
motion to compel. Moreover, the information
sought was also the subject of plaintiff's third mo-
tion to compel.

Below is cach request for production to which plaintiff
seeks a further response in his second Rule 36(f) motion,
and why plaintiff is not entitled to any further responses.

1. Requests number 2,4 and 5

* Request number 2: “Any and all statements concerning
this action or its subject matter previously made by
plaintiff.”

* Request number 4: “Any and all documents (including but
not limited to letters and memoranda) that contain or relate
to any correspondence between plaintiff and Defendant that
took place during the time period from January 1, 1995 to
the present.”

* Request number 5: “Each and every document (including
but not limited to letters and memoranda) created by De-
fendant that mentions plaintiff by name or makes any other
reference to plaintiff that was created during the time period
from January 1, 1995 to the present.”

Plaintiff has received sufficient information in response to
these requests. Defendant produced plaintiff's personnel file,
the file related to plaintiff's prior lawsuit against defendant
and the file related to plaintiff's worker's compensation
claim against defendant. Any relevant correspondence or
documents is contained within those files. No further re-
sponse by defendant is needed.2. Requests number 6 and 7

* Request number 6: “Each and every complaint or charge
of discrimination in which Defendant was named as a re-
spondent that was filed with the EEOC or the Pennsylvania
Human Relations Commission during the time period from
January 1, 2000 to the present.”

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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* Request number 7: “Each and every Complaint and An-
swer in any civil lawsuit that any current or former employ-
ee of the Defendant brought against Defendant during the
time period from January 1, 2000 to the present.”

Plaintiff has received the docket/case action number of each
EEOC and PHRA complaint filed by non-professional em-
ployees against defendant from January 1, 2000 to the
present and the identity of the EEOC and PHRC complaints
that resulted in court action. Plaintiff is not entitled to a
copy of every complaint and/or answer for each action. De-
fendant has no burden to do plaintiff's ministerial tasks for
him. As the Court noted during the November 9, 2005 tele-
phone conference addressing plaintiff's first motion to com-
pel, plaintiff is entitled to the “docket or case action num-
ber” and “where it was brought,” and then plaintiff “can go
and find out as much as [he] can from that basis.” Hr'g Tr.
10, Nov. 9, 2005. Plaintiff is not entitled to a further re-
sponse to requests number 6 and 7 and can “do [his] own re-
search” from the information provided. 7d.*6 3. Request
number 9

* Request number 9: “Each and every document that refers
or relates to any person or persons who worked at the Fac-
ulty Club in or around 1995 and who, after the Faculty Club
closed, went to work for the company or other type of entity
that runs the Hilton Inn at Penn.”

Plaintiff has received a list, including the race, address and
telephone number of employees who worked at the Faculty
Club and now work at the Inn at Penn. The balance of the
information sought constitutes a veritable fishing expedition
on dry land. Plaintiff is not entitled to a further response to
request number 9.4. Request number 10

* Request number 10: *Each and every document that con-
tains information about any employee or former employee
of Defendant who received worker's compensation at some
time during the time period from January 1, 1995 to the
present, including but not limited to each and every docu-
ment containing information about whether the employee or
former employee received medical clearance to return to
work and to [sic] each and every document containing in-
formation about whether the employee or former employee
returned to work as an employee of the Defendant.”

The Court limited plaintiff to discovery of worker's com-
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pensation claims filed during “the past three years prior to
the decision not to rehire [plaintiff, which occurred in
2003]." Hr'g Tr. 25, Nov. 9, 2005, Plaintiff has received the
names of all employees of defendant who filed worker's
compensation claims during the last five years and the iden-
tity of one Faculty Club employee who filed a worker's
compensation claim and is now employed by the Inn at
Penn. Plaintiff is not entitled to a further response to request
number 10.5. Request number 11

* Request number 11: “Any and all performance evaluations
or other documents that contain information about plaintiff's
performance in his job as an employee of Defendant.”

Plaintiff has received his personnel file, the contents of
which include any performance evaluations. Hr'g Tr. 29,
Nov. 9, 2005. Plaintiff has had this information since before
the November 9, 2005 telephone conference. /d. Therefore,
no further response to request number 11 is needed.6. Re-
quest number 12

* Request number 12: “Any and all documents received by
Defendant pursuant to any third-party subpoena served in
this case, including all such documents already received by
Defendant as well as all such documents received by De-
fendant at some future date.”

Plaintiff is entitled to this information pursuant to the Rule
34 and 26(b).7. Requests number 13 and 14

* Request number 13: “Each and every document that
relates or refers to the worker's compensation claim that
plaintiff pursued against Defendant, including but not lim-
ited to the settlement agreement regarding that claim that
was reached between plaintiff and Defendant.”

* Request number 14: *Each and every document that
relates or refers to the employment discrimination lawsuit
that plaintiff and two others pursued against Defendant in or
around 1995, including but not limited to the settlement
agreement regarding that suit that was reached between the
plaintiffs in that lawsuit and Defendant.”

*7 Plaintiff has received full responses to requests number
13 and 14. Defendant produced the contents of plaintiff's
worker's compensation and litigation files maintained by de-
fendant, subject to the information listed in defendant's priv-
ilege log. Moreover, plaintiff's current counsel represented
plaintiff's in his prior discrimination suit against defendant
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and is fully aware of the circumstances of the prior case.
Plaintiff is not entitled to any further responses to requests
number 13 and 14.

As demonstrated above, plaintiff has received more than ad-
equate discovery to respond to defendant's motion for sum-
mary judgment. The Court has given due consideration to
plaintiff's successive discovery motions, granting in part
plaintiff's first motion to compel and his first motion for a
continuance under Rule 56(f) and ordering defendant to cer-
tify delivery of certain discovery materials. Defendant's ob-
ligations under Rule 26(b)(1) have been satisfied. Plaintiff is
not entitled to further responses to his First Requests for
Production of Documents as a basis for a
tinuance.

ule 56(f) con-

Second, plaintiff is not entitled to a Rule 56(f) continuance
because plaintiff has not demonstrated what specific addi-
tional information, if uncovered, would preclude defendant's
motion for summary judgment. Fed. R. Civ. Pro. 56(f).
Plaintiff is merely speculating that by chance he may uncov-
er some information helpful to his case, or get the Rule
30(b)(6) deponent to admit wrongdoing at deposition.
Therefore, plaintiff is not entitled to a further continuance

under Rule 56(f).

1. CONCLUSION

For the foregoing reasons, plaintiff's second motion for a
continuance under Rule 56(f) will be denied.

ORDER

AND NOW, this 21st day of June, 2006, it is hereby
ORDERED that Plaintiff's Second Motion for a Continu-
ance Under Rule 56(f) (doc. no. 45) is DENIED,

IT IS FURTHER ORDERED that plaintiff shall file a re-
sponse to defendant's motion for summary judgment by Ju-
ly 7, 2006.

AND IT IS SO ORDERED.

E.D.Pa.,2006.
Smith v. University of Pennsylvania
Slip Copy, 2006 WL 1722402 (E.D.Pa.)
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United States District Court, N.D. Illinois, Eastern
Division.
SMITHKLINE BEECHAM CORPORATION and
BEECHAM GROUP, P.L.C., Plaintiffs,
V.
APOTEX CORP., APOTEX, INC., and
TORPHARM, INC., Defendants.
No. 98 C 3952.

Jan. 24, 2000.
MEMORANDUM OPINION

KOCORAS, District J.

*1 Before the Court are the following motions: (1)
Plaintiffs’ Motion to Compel Defendant Apotex,
Inc. to Produce Discovery; (2) Defendants’ Motion
to Amend their Answer and Affirmative Defenses;
and (3) Defendants’ Motion to Compel Plaintiffs to
Testify on Topics 2 and 15-19 of Defendants’ Rule
30(b)(6) Notice. For the reasons set forth below, we
rule as follows: (1) Plaintiff’s Motion to Compel is
granted in full; (2) Defendants’ Motion to Amend
their Answer and Affirmative Defenses is granted;
and (3) Defendants’ Motion to Compel is granted in
part and denied in part.

BACKGROUND

On June 26, 1998, Plaintiffs SmithKline Beecham
Corporation and Beecham Group, p.l.c. (collectively
"SmithKline") filed a one-count patent infringement
complaint against Defendants Apotex Corp.,
Apotex, Inc. and TorPharm, Inc. (collectively
"Defendants"). SmithKline seeks an order barring
FDA approval of the Defendants’ proposed product
until the expiration of SmithKline’s patent, and also
barring Defendants from manufacturing, using or
selling their product until the expiration of
SmithKline’s patent.

The suit claims that pursuant to 35 U.S.C. §§
271(b), 271(e) and 281-283, Defendants infringed
Patent No. 4,721,723 ("the '723 Patent"), which the
United States Patent and Trademark Office granted
Beecham on January 26, 1988 for an invention
called "Anti-Depressant Crystalline Paroxetine
Hydrochloride Hemihydrate." Beecham eventually
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assigned the patent to SmithKline, which markets
the paroxetine as a pharmaceutical drug, Paxil.

Defendant Apotex, Inc. is a corporation organized
under the laws of the Dominion of Canada, with its
principal place of business located in Weston,
Ontario, Canada. Apotex, Inc. manufactures and
markets pharmaceuticals, and it contends that it
conducts its testing and manufacturing work solely
for prescription drugs to be sold in Canada and other
markets outside of the United States.

In 1993, Apotex, Inc. established an operating
division, TorPharm Inc., FN1 a Division of Apotex,
Inc. ("TorPharm Division"), for the express purpose
of "[d]eveloping, testing and manufacturing
prescription drugs in conformance with the detailed
regulatory requirements" of the United States Food
and Drug Administration ("FDA"). Defendants
contend that TorPharm Division operates a "stand
alone" facility in Etobicoke, Ontario, Canada.
Defendants claim that the TorPharm Division
facility in Etobicoke is autonomous and wholly
distinct from Apotex, Inc.’s Weston facility.

FNI. TorPharm, Inc. is a corporation organized
under the laws of the Dominion of Canada.

The suit arose on May 18, 1998, when SmithKline
received a letter from TorPharm Division,
informing and notifying SmithKline that through its
United States agent, Apotex Corp., TorPharm
Division had previously filed an Abbreviated New
Drug Application ("ANDA") No. 75-356 for
"Paroxetine HCI Tablets" with the FDA. The letter
purported to be a Notification of Certification of
noninfringement under Section 505(j)(2)(B) of the
Federal Food, Drug and Cosmetic Act, 21 U.S.C. §
355()(2)(B)(i) and (ii), and informed SmithKline
TorPharm Division believed that because TorPharm
Division’s product contained paroxetine
hydrochloride solely in an anhydrous state, unlike
the '723 Patent which is in hemihydrate form, its
"Paroxetine HCI Tablets" did not infringe upon the
723  Patent. SmithKline disputes TorPharm
Division’s claim, arguing paroxetine hydrochloride
in an anhydrate state will convert into a hemihydrate
form. Thus, SmithKline claims ANDA No. 75-356
for "Paroxetine HCI Tablets" infringes on the '723
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*2 This is our second opinion in this case involving
discovery disputes between the parties. Our first
opinion concerned SmithKline’s motion to compel
Defendants, which we granted in part, and denied in
part. See SmithKline Beecham Corp. v. Apotex
Corp., 1999 WL 311697 *1 (N.D.II. May 13,
1999). SmithKline renews a portion of its motion to
compel, arguing that new information establishes the
propriety of an order compelling Apotex, Inc. to
produce materials about the role of Apotex, Inc. in
the development of TorPharm’s paroxetine
hydrochloride. In addition to opposing SmithKline’s
motion, Defendants seek to amend their answer and
affirmative defenses to assert that the *723 Patent is
invalid or unenforceable. Defendants also move to
compel SmithKline to designate and produce
witnesses pursuant to Federal Rule of Civil
Procedure 30(b)(6). We shall address each motion in
turn.

DISCUSSION
[. Plaintiffs’ Motion to Compel

SmithKline moves to compel Apotex, Inc. to
produce all documents, samples, and things for two
categories: (1) Apotex Inc.’s work and efforts to
develop the formula, specifications, and process for
formulating and producing paroxetine
hydrochloride, which Apotex provided on April 15,
1997 to its TorPharm Division to produce a product
for the United States market; and (2) Apotex Inc.’s
recent work and efforts to test and tablet larger-scale
batches [ (PAR(108), PAR(109), and PAR (110) ]
of bulk paroxetine hydrochloride, produced by
Brantford Chemicals, Inc. ("BCI"), allegedly the
common supplier for both TorPharm Division and
Apotex, Inc. SmithKline argues that these
documents fall within the parameters of requests 9,
11, 23-25, 31, and 33 of SmithKline’s first set of
document requests.

A. Apotex’s Initial Development Work

This is not our first review of this issue. Apotex,
Inc. had objected to producing these documents and
things when SmithKline initially propounded its
production requests. SmithKline then moved to
compel their production.

In our prior opinion of May 13, 1999, we noted the
Defendants had represented to the Court that the
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only paroxetine products with any potential to reach
the United States market were manufactured in
TorPharm Division’s facility in Etobicoke, Ontario.
See SmithKline, 1999 WL 311697 at *5. The
Defendants also stated that "Apotex has no intention
of marketing paroxetine products in the United
States." Jd. Because SmithKline’s production
requests sought the production of documents and
things that were solely related to Apotex Inc.’s
Weston, Ontario facility, Defendants argued that the
information was irrelevant. See id.

We found the Defendants’ logic compelling and
ruled that Defendants must only produce samples of
paroxetine products manufactured at TorPharm
Division’s facility because we believed the
information sought was solely related to the
paroxetine products for non-U.S. Markets. See id.
However, we explicitly noted that our decision was
based on the record before us, and SmithKline was
not precluded from bringing this matter before the
Court if further developments warranted our
attention. See id.

*3 SmithKline claims discovery has shown it is
entitled to the documents, information and things it
seeks from Apotex, Inc.’s Weston, Ontario facility.
Specifically, SmithKline claims to have discovered
evidence showing TorPharm Division’s proposed
product was developed as follows: (1) BCI, an
Apotex owned entity, developed paroxetine
hydrochloride, the active ingredient in the product,
which it furnished to Apotex; (2) Apotex developed
the specifications, formula, and process to formulate
and tablet paroxetine hydrochloride, which it
furnished to TorPharm Division; and (3) TorPharm
Division incorporated Apotex’s formula and
specifications and adapted Apotex’s process to meet
the capabilities of TorPharm’s manufacturing
equipment.

SmithKline also claims BCI produced three large-
scale batches of paroxetine hydrochloride [
(PAR(108), PAR(109), and PAR (110) ] in the early
part of 1999, which it delivered to Apotex.
SmithKline contends BCI and TorPharm Division
are utilizing these batches with the FDA to assert
their capability to increase production to their
anticipated commercial-scale level for the United
States. SmithKline has only been able to obtain
discovery from BCI on the production of these three
new batches, but has not been able to obtain
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discovery from Apotex pertaining to the testing of
the batches, actual tablets produced from them, or
any other information from Apotex regarding the
batches or tablets. In essence, SmithKline claims
Defendants are misusing our May 13, 1999 opinion
by storing information or items at Apotex that it
does not want to produce in discovery.

Defendants admit Apotex provided TorPharm
Division with the formula and process for
manufacturing paroxetine tablets, but claim this
served merely as an insignificant starting point from
which TorPharm Division conducted its own
development work, which Defendants claim forms
the basis of the ANDA submitted to the FDA by
TorPharm Division. We disagree with Defendants
and rule that they must provide the discovery sought
by SmithKline.

In determining what matters are discoverable in this
case we bear in mind "[plarties may obtain
discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in
the pending action." Fed. R. Civ. Proc. 26(b)(1).
"The information need not be admissible at the trial
if the information sought appears reasonably
calculated to lead to the discovery of admissible
evidence." Id. We broadly construe relevancy at the
discovery stage. See In re Aircrash Disaster Near
Roselawn, Indiana October 31, 1994, 172 F.R.D.
295, 303 (N.D.I1.1997).

In its briefs pertaining to SmithKline’s initial motion
to compel Defendants claimed Apotex, Inc.’s
Weston facility had no connection whatsoever to the
development of any products for marketing in the
United States. See SmithKline, 1999 WL 311697 at
*5. Despite this representation to the Court, the
Defendants now claim the only connection the
Weston facility has with the ANDA is providing a
starting point for TorPharm’s development work.
This  contradiction of Defendants’ earlier
representations to the Court indicate it is far from
settled what role Apotex, Inc.’s Weston facility
played, and continues to play, in the development of
its TorPharm Division’s paroxetine.

*4 In addition, SmithKline has presented newly
obtained information to the Court that the
development process of the paroxetine intended to
be marketed by TorPharm Division was not as
segregated as Defendants initially claimed. Instead,
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SmithKline alleges Apotex Inc .’s Weston facility
played a role, which it continues to play, in the
development of TorPharm’s paroxetine.

Defendants admit TorPharm Division based its
development work upon the formula and process
developed by Apotex, Inc. at its Weston facility.
Indeed, Gaetan Marcoux, the former formulation
development manager for TorPharm Division stated
on page 99 of his deposition that the formula and
process provided to TorPharm Division from
Apotex, Inc. were the building blocks for TorPharm
Division’s process. The evidence also shows
TorPharm Division received the "building blocks"
for its development work no later than April 15,
1997, when Dr. Sherman, Apotex’s president, faxed
the formula and process package for paroxetine to
Dr. Coffin-Beach, TorPharm's president.FN2
Plainly, whatever work, assumptions, calculations,
and processes went into developing Apotex’s
formula and process is necessarily relevant to
TorPharm’s ANDA, because they were an essential
component of the development process. This is in
accord with our prior opinion permitting SmithKline
to review and analyze representative samples from
each stage in the development of paroxetine products
at TorPharm’s Division facility. See SmithKline,
1999 WL 311697 at *6.

FN2. Marcoux testified that he had already received
the formula and process package prior to Coffin-
Beach’s receipt.

Defendants argue Apotex supplies product only to
non-U.S. markets .FN3 Thus, permitting
SmithKline discovery from Apotex’s Weston facility
would improperly expand the scope of discovery to
include information regarding paroxetine products
that will not be sold in the United States.

FN3. Defendants also argue that allowing the
requested discovery will delay the litigation. Had
Defendants advised the Court of the true nature of
Apotex’s role prior to our initial determination of
this matter, we would not be facing a second motion
at this late date. Also, Defendants are seeking leave
to amend their answer and affirmative defenses. If
granted such leave, they seek corresponding
discovery responses from SmithKline. Granting
Defendants their sought remedies will certainly
delay the proceedings, undercutting Defendants
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Defendants miss the point. SmithKline has presented
the Court with compelling, uncontroverted, newly-
obtained evidence that the starting point for
TorPharm Division’s development process of
paroxetine was the product produced by Apotex to
be marketed in countries other than the United
States. Based on this information, compelling
Apotex to produce documents and samples from its
Weston facility is no longer related to their non-
U.S. paroxetine products, but bears directly on
Apotex’s role in developing the "building blocks"
for the paroxetine product produced by TorPharm
Division, which TorPharm Division intends to
market in the United States. Merely because that
product is also sold outside of the United States is
entirely irrelevant. SmithKline is entitled to
discovery of each stage of the development of
TorPharm’s paroxetine product, See SmithKline,
1999 WL 311697 at *6. Apotex, Inc. must produce
documents and samples reflecting Apotex Inc.’s
work and efforts to develop the formula,
specifications, and process for formulating and
tableting paroxetine hydrochloride.

B. Apotex’s Recent Large-Scale Work

SmithKline next moves to compel Defendants to
produce discovery related to Apotex’s efforts to test
and tablet three larger scale batches of paroxetine
hydrochloride  recently produced by BCIL
SmithKline claims BCI recently produced three
batches, designated PAR(108)3-99, PAR (109)3-99,
and PAR (119) 3-99. All three batches were
significantly larger than any previous quantities
produced by BCI for TorPharm, Division and are
being stored at Apotex, Inc.’s Weston facility.

*5 SmithKline argues that the larger size of the
batches, relative to the size of any batches
previously produced, evidences TorPharm Division
intends to rely upon them to assert to the FDA their
anticipated capability of producing paroxetine
hydrochloride at a commercial production level.
Thus, SmithKline claims that even though the
batches are stored at Apotex’s Weston facility,
TorPharm Division will utilize the batches to further
its efforts to market the product in the United States.
Consequently, SmithKline accuses TorPharm
Division of improperly using this Court’s prior
order as a shield to prevent SmithKline from
conducting appropriate discovery of any documents
and things about the larger batches, even though the
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batches are actually earmarked for use by TorPharm
in its efforts geared towards the United States
market.

Defendants claim their actions are warranted and
proper. They claim BCI produces bulk paroxetine
hydrochloride for both Apotex and TorPharm
Division. In contrast to TorPharm Division, Apotex
uses the paroxetine to produce products for non-
U.S. markets. Defendants imply the paroxetine
batches are solely for the use of Apotex. Thus,
Defendants argue that their failure to produce any
documentation on these batches is warranted.

The parties have framed the issue in such a way that
it lends itself to easy resolution. If TorPharm is
going to rely upon the batches for its application
process to the USFDA, SmithKline is entitled to
discovery about them. If indeed the batches are
intended exclusively for use by Apotex in markets
outside of the United States, information concerning
them is irrelevant to the controversy before the
Court.

Defendants argue "there is absolutely no evidence
which even suggests that Apotex will use these three
batches (or any batches of bulk material) to supply
paroxetine to the United States, or that anyone other
than TorPharm will be the supplier to the United
States ." This not a flat denial of SmithKline's
claim. Rather, their "denial” is couched in terms of
there being no evidence.

Defendants next argue TorPharm Division will be
the sole supplier to the United States market. While
evidently true, SmithKline has not argued that
Apotex is producing paroxetine products for the
United States market. Rather, the dispute centers on
whether Apotex is warehousing paroxetine to shield
it from discovery by SmithKline, when TorPharm
Division intends to use the paroxetine in its efforts
to obtain FDA approval to market its product in the
United States. Defendants make no argument on this
point, much less a flat denial.

Finally, Defendants argue Apotex will not use the
three batches to supply paroxetine to markets in the
United States. Again, this is not the issue.
SmithKline has not made this argument, but instead
claims that TorPharm Division will use the three
batches in its efforts to market a paroxetine product
in the United States. Defendants have not argued
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this point either, and again have not made an
outright denial of SmithKline's allegations.

*6 Given that Defendants have not stated that
TorPharm Division will not use the three larger
batches that are currently located at Apotex’s
Weston facility in its efforts to obtain FDA approval
allowing it to produce paroxetine products to be sold
in the United States market, we believe that the
batches may be used by TorPharm and thus are
relevant to this action. SmithKline is entitled to the
discovery they seek regarding the paroxetine
hydrochloride contained in batches PAR(108)3-99,
PAR (109)3-99, and PAR (119) 3-99 and its motion
to compel is granted.

II. Defendants” Motion to Amend Their Answer and
Affirmative Defenses

Next, Defendants move to amend their answer and
affirmative defenses to assert that the *723 patent is
invalid or unenforceable. Federal Rule of Civil
Procedure 15(a) provides that a party must obtain
leave of court or written consent of the opposing
party to amend a pleading. See Garner v. Kinnear
Mfg. Co., 37 F.3d 263, 269 (7th Cir.1994) (citing
Perrian v. O’Grady, 958 F.2d 192, 194 (7th
Cir.1992)). Under Rule 15(a) of the Federal Rules
of Civil Procedure, district courts may grant leave to
amend pleadings and such leave "shall be freely
given when justice so requires,” so long as there is
no harm to the other party. Leave to amend is
"inappropriate where there is undue delay, bad faith,
dilatory motive on the part of the movant, repeated
failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing
party by virtue of allowance of the amendment or
futility of the amendment." Perrian, 958 F.2d at
194; see also General Electric Capital Corp. v.
Lease Resolution Corp., 128 F.3d 1074, 1085 (7th
Cir.1997) (citing inter alia Foman v. Davis, 371
U.S. 178, 182, 83 S.Ct. 227 (1962)); Orix Credit
Alliance, Inc. v. Taylor Mach. Works, Inc., 125
F.3d 468, 480 (7th Cir.1997) (citing Ferguson v.
Roberts, 11 F.3d 696, 706 (7th Cir.1993)). Delay is
an insufficient justification by itself for denying a
motion to amend, unless the delay causes undue
prejudice to the opposing party. See Tragarz v.
Keene Corp., 980 F.2d 411, 432 (7th Cir.1992).

SmithKline argues Defendants have unduly delayed
seeking to amend for improper reasons, prejudicing
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SmithKline's ability to swiftly prosecute their case.
Defendants dispute Plaintiffs characterization of the
delay as undue. They contend they could not
previously plead the '723 patent was invalid or
unenforceable because they did not have a good faith
basis for doing so. Defendants claim SmithKline
delayed producing their discovery responses, and
turned over a prodigious amount of documents (in
excess of 375,000 pages). As a result, Defendants
only recently were able to determine a good faith
basis existed for pleading that the '723 patent is
invalid or unenforceable. Defendants further
contend SmithKline will not be prejudiced if the
Court permits them to amend their answers and
affirmative defenses. We conclude Defendants may
amend their affirmative defenses and answer because
Defendants did not unduly delay seeking to file their
amendments.FN4

FN4. Because we find that no undue delay exists we
need not examine whether SmithKline is prejudiced
by the delay. As for SmithKline’s prejudice
argument regarding the Philadelphia case concerning
the '723 patent, we note that SmithKline is the
Plaintiff in both cases and opposed their
consolidation. The resolution of any prejudice to
SmithKline arising from duplicative depositions is
within their control and it may not claim prejudice
on this basis.

*7 This case has been in litigation since June 26,
1998. Defendants filed their original answer and
affirmative defenses on August 31, 1998, and
moved to amend their answer and counterclaim on
December 22, 1999, nearly sixteen months later.
Contrary to SmithKline’s implication, however, the
record does not show Defendants were inactive
during this period. Defendants promptly served their
first requests for production of documents on
SmithKline in September of 1998. They followed
these initial requests with a second set of production
requests on March 10, 1999. SmithKline admits it
did not fully comply with these production requests
until September 21, 1999, and the last batch of
documents concerned Ferrosan, a company with
whom SmithKline has a licensing deal.

Defendants claim the 723 patent is invalid and
unenforceable based upon Ferrosan’s role in the
development of the paroxetine hydrochloride
marketed by SmithKline. Specifically, Defendants
claim they recently obtained evidence indicating in
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the early 1980’s SmithKline received paroxetine
hydrochloride material and specifications from
Ferrosan. Because SmithKline did not list any
Ferrosan employees as named inventors in the '723
patent, Defendants argue the '723 patent is invalid
under 35 U.S.C. § 102(f). Based on this recently
discovered information, Defendants seek to amend
their answer and affirmative defenses to plead the
"723 patent is invalid and unenforceable.

SmithKline challenges this version of events,
pointing to Defendants’ own statement that
SmithKline has been producing Ferrosan documents
for over one year. SmithKline also claims
Defendants are actually the party slowing the
progress of discovery to better align this action with
a similar case in Pennsylvania.

We find SmithKline’s arguments unpersuasive.
Contrary to SmithKline's assertion, the pertinent
factor is when they completed their document
production. Only then could Defendants fully
synthesize the documents and compose their theory
of the case. Defendants received the final documents
from SmithKline in September 1999. They
subsequently filed Rule 30(b)(6) deposition notices
seeking information relevant to the invalidity and
unenforceability issues. After SmithKline balked at
designating witnesses, claiming irrelevance to the
issues before the Court, Defendants moved to amend
their answers and affirmative defenses. We do not
believe this qualifies as foot-dragging by
Defendants.

Moreover, the record shows SmithKline's
production tardiness was not an insignificant factor
in the timing of Defendants seeking to assert the
invalidity and unenforceability defenses. SmithKline
contributed to any delay by taking over six months
to finish producing the documents sought by
Defendants in March of 1999, and taking one year
to fully comply with Defendants’ September 1998
requests. Allowing SmithKline to assert delay as a
basis for prohibiting Defendants from amending
their answer and affirmative defenses would be
inequitable inasmuch as SmithKline has been less
than diligent in fulfilling its production obligations.
Based on the relatively brief period between the
completion of production and Defendants seeking
leave to amend in tandem with SmithKline’s
contributing role, we conclude Defendants did not
unduly delay seeking to amend their answer and
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affirmative defenses.

*8 SmithKline next argues Defendants are barred
from raising these issues because they failed to
assert them in their notice letter to SmithKline, thus
precluding Defendants from raising them in any
subsequent  litigation.  SmithKline essentially
analogizes this situation to cases barring a
discrimination complainant from raising any basis
for discrimination in her complaint that she did not
plead with EEOC. In support of this original
proposition, SmithKline cites Bristol-Myers Squibb
Co. v. Royce Labs, Inc., 69 F.3d 1130
(Fed.Cir.1995), wherein the court stated that in an
infringement action, "depending upon the nature of
the certification that has been filed, the district court
determines the validity of the patent at issue and/or
whether the drug sought to be marketed infringes the
claims of the patent." Bristol-Myers Squibb, 69
F.3d at 1135.

Bristol-Myers does not support SmithKline’s
argument. The cited language merely discusses what
the court should look fo in its determination of the
validity of the patent. Bristol-Myers does not say
notification letters to patent-holders must assert all
potential basis for noninfringement, at risk of being
precluded from asserting them in a subsequent suit.
Because SmithKline does not assert any other
authority for barring Defendants from asserting in
litigation a theory not presented in its notice letter,
we conclude Defendants may amend their answer
and affirmative defenses.

II1. Defendants’ Motions to Compel

The final matter before the Court is Defendants’
motion to compel SmithKline to testify on Topics
2,3 and 15-19 of Apotex’s Rule 30(b)(6) notice.
Rule 30(b)(6) authorizes litigants to name a business
entity as a deponent. See Fed. R. Civ. Proc.
30(b)(6). Doing so triggers a duty upon the business
to designate an individual to testify on its behalf,
while setting forth the matter upon which the
individual will testify. See id. The designated
witness "must testify as to matters known or
reasonably available to the organization." Id.

Defendants originally filed a motion to compel
SmithKline to testify on topics 1-20 of defendants’
Rule 30(b)(6) notice. Following receipt of the
motion, SmithKline forwarded Defendants a letter
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naming individuals to testify on topics 1, 4-14, and
20. SmithKline declined to designate witnesses for
topics 2, and 15-19. SmithKline promised to shortly
name a witness for topic 3, but as of this writing,
has failed to do so. We will examine the propriety
of a Rule 30(b)(6) deposition for each these topics in
sequence.

A. Rule 30(b)(6)

Rule 30(b)(6) is a vehicle for streamlining the
discovery process. See Resolution Trust Corp. v.
Southern Union Co., Inc., 985 F.2d 196, 197 (5th
Cir.1993). The effect of the rule is to place upon the
business entity the burden of identifying witnesses
who have knowledge responsive to subjects
requested in the Rule 30(b)(6) requests of its
opponent. See id. Rule 30(b)(6) is also designed to
prevent business entities from "bandying," the
practice of presenting employees for their deposition
who disclaim knowledge of facts known by other
individuals within the entity. See Alexander v.
F.B1l, 18 F.R.D. 148, 152 (D.D.C.1999).
Consequently, Rule 30(b)(6) imposes a duty upon
the named business entity to prepare its selected
deponent to adequately testify not only on matters
known by the deponent, but also on subjects that the
entity should reasonably know. See Alexander, 186
F.R.D. at 152; United States v. Taylor, 166 F.R.D.
356, 361 (M.D.N.C.1996); Media Svcs. Group,
Inc. v. Lesso, Inc., 45 F.Supp.2d 1237, 1253
(D.Kan.1999). If a deponent is unable to testify
about certain relevant areas of inquiry the business
entity must designate additional parties to satisfy a
Rule 30(b)(6) notice. See Alexander, 186 F.R.D. at
152; Taylor, 166 F.R.D. at 360; Starlight Intl. Inc.
v. Herlihy, 186 F.R.D. 626, 639 (D.Kan.1999);
Dravo Corp. v. Liberty Mut. Ins. Co., 164 F.R.D.
70, 75 (D.Neb.1995)(corporation must provide a
substitute for a deponent with insufficient
knowledge). Failure to adequately prepare the
deponent may subject the entity to sanctions. See
Bank of New York v. Meridien Biao Bank Tanzania
L., 171 F.R.D. 135, 151 (S.D.N.Y.1997);
Taylor, 166 F.R.D. at 363; Starlight, 186 F.R.D. at
640.

*9 A Rule 30(b)(6) deponent’s testimony does not
represent the knowledge or opinions of the
deponent, but that of the business entity. See Taylor,
166 F.R.D. at 36l. In effect, the deponent is
"speaking for the corporation,” giving the
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corporation’s position on the topic. See id. The
deponent must testify to both the facts within the
knowledge of the business entity and the entity’s
opinions and subjective beliefs. See id. This
includes the entity’s interpretation of events and
documents. See id.

B. Topic 2

On October 22, 1999, Defendants served their
Notice of Deposition Pursuant to Rule 30(b)(6) ("the
Rule 30(b)(6)") upon SmithKline. Topic 2 of the
Rule 30(b)(6) requested SmithKline designate a
witness to testify regarding "SmithKline’s responses
to Defendants’ Interrogatories and requests for
production, along with the subjects identified
therein." SmithKline objected to this Interrogatory,
claiming that complying with it would be unduly
burdensome because it would require having a
witness study the vast amount of discovery
pertaining to the case.

While the liberal discovery allowances of the
Federal Rules do not permit a recipient of discovery
requests to fulfill its discovery obligations by failing
to conduct a search for answers and then stating it
does not know the answer, See In re Independent
Sve. Org. Antitrust Litig., 168 F.R.D. 651, 653-54
(D.Kan.1996), the Rules also preclude proponents
of discovery from wielding the discovery process as
a club by propounding requests compelling the
recipient to assume an excessive burden. See United
States v. District Council of New York City, 1992
WL 208284 at *15 (S.D.N.Y. Aug. 19, 1992).
Consequently, the recipient of a Rule 30(b)(6)
request is not required to have its counsel muster all
of its factual evidence to prepare a witness to be able
to testify regarding a defense or claim. See In re
Independent Svc. Org. Antitrust Litig., 168 F.R.D.
at 654. This rule holds especially true when the
information sought is likely discoverable from other
sources. See E.E.0.C. v. HBE Corp., 157 F.R.D.
465, 466-67 (E.D.M0.1994).

Defendants assert that compelling SmithKline to
prepare such a witness would not be an undue
burden, but would serve to narrow and focus the
issues of the case. As Defendants are aware,
answering  requests for  production  and
interrogatories customarily is performed with the
assistance of counsel. Thus, the proposed area of
inquiry improperly trespasses into areas of work
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product and attorney-client privilege. See In re
Independent Svc. Org. Antitrust Litig., 168 F.R.D.
at 654. In such cases, courts will not permit
discovery implicating privilege concerns absent a
showing that the information sought is not
discoverable by other means. See HBE Corp., 157
F.R.D. at 466-67.

Defendants could readily have obtained the same
information in a more efficient manner by
propounding "standard" interrogatories upon its
opponent. By doing so, Defendants could obtain the
same information with infinitely less intrusion upon
privilege concerns, in a more workable form, and
from the individuals who have actual knowledge of
the matters at issue.

*10 In its present form, we find Defendants’ Rule
30(b)(6) deposition notice overbroad, unduly
burdensome, and an inefficient means through which
to obtain otherwise discoverable information.
Defendants have also failed to convince us that the
factual information they seek has not already been
produced, or that it cannot be discovered through a
less invasive method. Accordingly, we deny
Defendants’ motion to compel on Topic 2.

C. Topic 3

Topic 3 of the Rule 30(b)(6) requests SmithKline
designate a witness to testify on the content of
SmithKline's patent. While SmithKline has not
explicitly objected to this Topic, it also has failed to
designate a testifying witness. Because SmithKline
also has not tendered to the Court any basis for not
designating and producing a witness knowledgeable
on Topic 3, we hold that it must do so without
delay.

D. Topics 15-17

In Topics 15-17, Defendants requested SmithKline
designate and produce a Rule 30(b)(6) witness who
will testify on prior art bearing on the validity and
enforceability of the *723 patent. SmithKline argues
topics 15-17 are irrelevant to the interpretation of
the patent claim and whether Apotex’'s proposed
drug will infringe any claims of the patent. The
determination of this issue hinges on the outcome of
Defendants” motion to amend their answer and
affirmative defenses, which would make the
information sought quite relevant. Because we
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granted Defendants’ motion to amend supra, topics
15-17 are relevant to the case and SmithKline must
designate witnesses to testify on these matters.

E. Topic 18

In Topic 18, Defendants seek information on the
factual basis of SmithKline's claim that Defendants
infringed the ’723 patent. The issue here is
duplication. SmithKline argues it need not designate
a 30(b)(6) witness because Defendants have also
served Interrogatory Number 12 upon SmithKline
seeking the same information. SmithKline is
currently preparing its answer to this interrogatory,
and argues it should not have to prepare a
representative witness to testify to matters it is
already providing to Defendants.

We agree. As with Topic 2, Topic 18 improperly
infringes upon matters of attorney-client privilege,
work product, imposes an undue burden, and is
needlessly duplicative because Defendants will
already be receiving the information. See HBE
Corp., 157 F.R.D. at 466-67; In Re Independent
Svc. Org. Antitrust Litig., 168 F.R .D. at 654.
Inasmuch as complying with producing a witness to
testify on Topic 18 would require SmithKline to
brief its designee on SmithKline's response to
Interrogatory Number 12, compelling SmithKline to
undergo this duplicate process is unnecessary and
overly burdensome. See Dist. Council of New York
City, 1992 WL 208284 at * 15. Consequently, we
deny Defendants’ motion to compel on Topic 18.

F. Topic 19

Along a similar vein, Topic 19 is better suited to
alternative means of discovery than a Rule 30(b)(6)
deposition. Topic 19 concerns SmithKline’s
investigation and testing activities which led to the
conclusion that Defendants were infringing the 723
patent. Similar to Topic 2, we believe a Rule
30(b)(6) deposition is an inefficient means of
ascertaining the information sought. Instead,
standard interrogatories would be a better method of
discovering the particulars of SmithKline's
investigation because SmithKline could synthesize
the information from all of the necessary sources,
which would then be presented to Defendants in a
comprehensible manner. In addition, SmithKline
claims any testing was conducted by individuals who
are knowledgeable in the field, who it will tender as

Wesaw
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expert witnesses. Again, this is an area better suited
for an alternate means of discovery; in this case
interrogatories identifying all individuals involved
in testing, expert interrogatories and depositions.
Consequently, we deny Defendants’ motion to
compel SmithKline to designate a witness to answer
Topic 19.

CONCLUSION

*11 For the foregoing reasons, (1) Plaintiffs’
Motion to Compel is granted in full; (2) Defendants’
Motion to Amend their Answer and Affirmative
Defenses is granted; and (3) Defendants’ Motion to
Compel is granted in part and denied in part. The
parties have fourteen (14) days to comply with this
Order.

N.D.Il1.,2000.

Smithkline Beecham Corp. v, Apotex Corp.

Not Reported in F.Supp.2d, 2000 WL 116082
(N.D.IIL.)
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MEMORANDUM OPINION AND ORDER
COLE, Magistrate Judge.

INTRODUCTION

*1 Defendants, E.I. Du Pont de Nemours and Company,
Noranda, Inc., Falconbridge Limited, and Norfalco LLC
(“defendants™), have moved to compel a second round of
Rule 30(b)(6) depositions of all named plaintiffs. The
plaintiffs have objected on various grounds, including the
defendants' failure to have obtained leave of court prior to
the issuance of the 30(b)(6) notices. The relevant facts are
these.

Plaintiffs filed their Consolidated Amended Class Action
Complaint on September 5, 2003, alleging that the defend-

ants engaged in a conspiracy to raise, fix, maintain or stabil-
ize the price of sulfuric acid in the United States in violation
of Section 1 of the Sherman Act, 15 U.S.C. § 1. On October
14, 2003, the defendants issued deposition notices pursuant
to Rule 30(b)6). Federal Rules of Civil Procedure, to all
plaintiffs. The notices initially listed fifteen topics that were
to be covered in the depositions. Ultimately, the number
was reduced to seven. The named plaintiffs were deposed
between November 14, 2003, and December 11, 2003. A
Second Amended Class Action Complaint was filed on May
24, 2004, and a year later leave was sought leave to file a
Third Amended Class Action Complaint. That motion is
pending before Judge Coar.

On June 3, 2005, DuPont issued a second Rule 30(b)(6) no-
tice of deposition to all named ]iu:lai?tiﬁ’s and attached a list
of seven topics to be covered. The additional depos-
itions were necessitated, DuPont said, by the filing of the
Second Amended Class Action Complaint in late May 2004,
On June 16th, counsel for the plaintiffs wrote to Mr. Sit-
archuk objecting to the notices of deposition and informing
him that “we will not be producing witnesses on the dates
you have noticed.” (Defendants Motion to Compel, Ex. E).
EN2 One of the sixteen “General Objections™ raised by the
plaintiffs was that the defendants had not obtained leave of
court to take a second set of Rule 30(b)(6) depositions, as
required by e 3 . (Defendants Motion to Com-
pel, Ex. Eat99).

FNI1. The currently noticed topics have been cat-
egorized by the defendants as follows: three topics
address competition in the market during the period
Noranda DuPont LL.C was in operation; one ad-
dresses competition during the period that the Nor-
Falco LLC (the successor to the Noranda DuPont
LLC) has been in operation; one is directed at
plaintiffs' allegations concerning certain so-called
“zone contracts” between Falconbridge Limited
and its distributors and resellers that existed in
1996-97; and the remaining two relate to plaintiffs'
investigations of and bases for their allegations of
antitrust violations.

FN2. Attached to the letter were plaintiffs' formal
objections. They are in essence an iteration of Rule

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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26(b)(2). Among them were: the deposition topics
are unreasonably cumulative and duplicative of
those in the October 14, 2003 notices of deposition;
the topics are improper under Rule 30(b)(6) in that
they seek to elicit their contentions and legal theor-
ies; they seek information that is either not known
and/or not reasonably available to the designated
plaintiffs; they require the plaintiffs to marshal all
of their factual proof in support of their claims and
in opposition to defendants' defenses; the discovery
sought is obtainable from other sources or discov-
ery devices that are more convenient, more effi-
cient, less burdensome and less expensive. The six-
teen General Objections were incorporated by
number in the seven paragraphs of “Specific Ob-
jections.”

EN3. In addition, plaintiffs objected that the topics
were duplicative of those addressed at the earlier
deposition and that they involved legal theories and
the activities of their counsel in the case.

ANALYSIS
A

Of course, where pleadings change, the theory of the case
can also change-often quite drastically-necessitating further
additional discovery, including additional depositions of
previously deposed witnesses. McCann v. Fr .

Co., 109 F.R.D. 363, 368 (N.D.I1I.1986)(Nordberg, J.).——
But a party's right to conduct such discovery is neither abso-
lute, automatic, nor self-determinable. Rather, it is governed
by Rule 30(a)(2)(B), which provides that a party may take
the testimony of any person without leave of court unless
*“the person to be examined has already been deposed in the

2

case.

EN4. In McCann, the belated attempt to add addi-
tional claims converted a simple $300,000 breach
of contract action into a high-stakes tort action,
with punitive damages of $2 million. Judge Nord-
berg, understandably, concluded that it was “too
late in the litigation to change the entire orientation
of the case...." Id. at 367,

The defendants contend that they had no obligation to ob-
tain leave of court to conduct a second set of Rule 30(b)(6)
depositions. In their view, Rule 30(a)(2)(B) does not apply
to Rule 30(b)(6) depositions, especially where the second
deposition relates to different topics than the first. The argu-
ment ignores the text, history, and purpose of the 1993
Amendment to Rule 30.

#2 The Federal Rules of Civil Procedure, which have the
force of statutes, Zapat rmanos
1 in Inc. 7t
Cir.2002), cert. denied, 540 U.S. 1068 (2003), are to be ac-
corded “their plain meaning ... and generally with them, as
with a statute, ‘[wlhen we find the terms ... unambiguous,
Judicial inquiry is complete...." ** Pavelic & LeFlore v. Mar-
vel Entertainment Group, 493 U.S. 120, 123 (1989). The

language of Rule 30(a)(2)(B) is neither vague nor fluid. In-
deed, it could not be plainer: a party “must obtain leave of

court” to take a second deposition “if ... the person to be ex-
amined already has been deposed in the case ”. (Emphasis
supplied). What Justice Holmes said long ago is an appro-
priate guide for decision: “the words of the statue are per-
emptory and must be obeyed. We do not apprehend any ser-
ious consequences, in view of the date of the change. But,

\UCESOTES, v,

whatever the consequences, we must accept the plain mean-
ing of plain words.” United States v. Brown, 206 U.S. 240,
244 (1907).

Of course, the Rule directs that leave to take a successive
deposition “shall” be granted, but only if the cowrt-not an
inevitably self-interested party-determines that the requested
discovery is “consistent with the principles stated in Rule
26(b)(2)"-that is, whether it is unreasonably cumulative or
duplicative, is obtainable from an alternative more conveni-
ent or less burdensome source, whether the party “seeking
discovery” had ample opportunity by discovery to obtain the
information sought or whether the burden of proposed dis-
covery outweighs its likely benefit.

It is no answer to say that where there has been an amend-
ment to a complaint, discovery is often allowed. “General

propositions do not decide concrete cases,” Lochner v. EE’W
York, 198 U.S. 45, 76 (1905)(Holmes, J., dissenting),

and the fact that a party may ultimately be able to persuade
a judge to allow successive depositions has absolutely noth-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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ing to do with the obligation to seek in the first instance a
court's permission to take a deposition of a “person™ who
has once been deposed.

ENS, See also Daubert v. Merrell Dow, 509 U.S,
579, 598 (1993)(Rehnquist, C.J., concurring in part
and dissenting in part) (* ‘general observations' *
suffer from the common flaw that they are not ap-
plied to the specific matter and “therefore they tend
to be not only general, but vague and abstract.™).

The defendants here issued their second Rule 30(b)(6) sub-
poenas without leave of the court, despite the unambiguous
requirement of Rule 30(a)(2)(B). The notices and subpoenas
are thus invalid. See dmeristar Jet Charter, Inc. v. Signal
Composites, Inc.. 244 F.3d 189, 192 (Ist Cir.2001): see also
nnom 3 v Z R.D. 237
(S.D.N.Y.2002) (denying motion seeking leave to re-depose
a party for failure to comply with Rule 30(a)(2)(B)).

B

Nothing in Judge Nordberg's opinion in McCann v. Frank
B Hall & Co., Inc. 109 E.R.D. 363 (N.D.I11.1986) suggests,
let alone compels, a contrary result. The issues implicated
by Rule 30(a)(2)(B) were not involved in that case. Rather,
the issue was whether the defendant would be prejudiced if
the court allowed the plaintiff to file an amended complaint
on the eve of the close of discovery that would convert the
suit from a simple breach of contract case into a substantial
“tort action with high stakes....” /d. at 368. It was in this
context that Judge Nordberg said that where an amendment
significantly changes the complaint, depositions which have
alrcady been taken “may” have to be repeated to pursue
these additional claims.” /d. Judge Nordberg did not address
the question of whether leave of court is necessary to take a
second 30(b)(6) dei:\ositim.]:N

ENG, If the third amended complaint substantially
changes the case, McCann would appear to counsel
against Judge Coar's allowing the amendment. If it
does not, the argument for additional discovery
would tend to lose much of its force.

*3 Nor do the other cases defendants cite excuse their fail-

Page 3
ure to comply with Rule 30(a)(2}B). In Cohn v. Taco Bell

Corp.. No. 92 C 5852, 1993 WL 451463 (N.D.IIl. Nov. 1.
1993), there was no issue raised under that Rule, and thus
the case is not controlling.——— The question, which was
considered under Rules 45(c)(3)(A)(iv) and 26(b)(2)(ii), was
whether a non-party witness could be redeposed following
the post-deposition disclosure of the witness's secret taping
of the plaintiff, which led to an amendment to the com-
plaint. The court concluded that he could and that the de-
fendant's motion to quash should be denied. The court did at
least mention the Rule in Collins v. International Dairy
Queen, 189 F.R.D. 496 (M.D.Ga.1999), but that was be-
cause the defendants properly requested supplemental de-
positions before a special master. /d._at 496-98.

EN7. Prior cases have precedential value only
when there has been a deliberative consideration of

the issue at hand. See City of Kenosha v. Bruno
412 U.S. 507, 512-13 (1973)(“But in none of the

three opinions in Holmes was the issue of whether
or not a municipality is a person within the mean-
ing of § 1983 discussed.”); Kramer v. Scientific

Control Corp.. 534 F.2d 1085, 1090 (3d Cir.1976)

(“The challenge raised in this appeal was not
presented to the court in those cases. Thus, it can-
not be said that we have considered, adjudicated
and set forth a holding regarding the duality prob-
lem.”™); Unit $ V. d 54

Cir.1971)( “However, there was apparently no
challenge to the admission of this evidence ... We
think it clear that Becker was not intended to, and
did not, resolve the question of the admissibility of
records of mental diagnoses. Thus, we must ap-
proach it as an issue of first impression in this

court.”).
That leaves Quality Aere Technology, Inc. v. Telemetrie
troni ). There,

following an initial 30(b)(6) deposition of the defendant, the
plaintiff, without leave of court, served a second Rule
30(b)(6) notice. When the defendant failed to appear, the
plaintiff moved to compel the second deposition. In granting
the motion, the court concluded that prior judicial approval
for a second deposition was not necessary in a Rule 30(b)(6)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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context, since “"Rule 30(b)(6) depositions are different from
depositions of individuals.” /d. at 319. The sole support for
this conclusion was the Advisory Committee Notes to the
1993 Amendment to Rule 30 in which the Committee noted
that “[a] deposition under Rule 30(b)(6) should, for pur-
poses of [calculating the ten deposition limitation of Rule
30(a)2)(A) ], be treated as a single deposition even though
more than one person may be designated to testify.”
(Emphasis supplied). But it hardly follows from this that
30(b)(6) depositions should, “for [other | purposes,” also be
treated “different[ly] from depositions of individuals.”

The Advisory Commitiee's explanation of why Rule
30(b)(6) depositions were to be treated differently from in-
dividual depositions for “purposes of” the ten deposition
rule, is readily apparent. As the instant case demonstrates,
Rule 30(b)(6) deposition notices routinely specify a number
of topics of inquiry, which often necessitate the designation
of multiple witnesses. The more complex the case, the
greater the number of topics to be explored during the de-
position and the greater number of witnesses. If each wit-
ness were counted separately, a party could casily exhaust
the number of allowable depositions in one or two Rule
30(b)(6) depositions. The Advisory Committee Notes make
clear that the drafters intended to avoid that problem by
counting a 30(b)(6) deposition as a single deposition, re-
gardless of how many individuals were required to be desig-
nated to comply with a 30(b)(6) notice.

There is nothing in the text, history, or purpose of Rule 30
that supports the conclusion that “for purposes of” the prior
Judicial approval requirement for successive depositions,
Rule 30(b)(6) depositions should be treated differently from
depositions of individuals. The dissimilar treatment ap-
proved by Quality Aero Technology is inconsistent with
Rule 30's overall treatment of corporations and individuals.
For example, the general requirements for noticing of de-
positions apply equally to individual and corporate depon-
ents. Each is entitled to the same reasonable advance notice
under Rule 30(b)(1}; each is entitled to advance notice if the
deposition is to be videotaped (Rule 30(b)(2)): and produc-
tion of documents may be sought in the deposition notices
in each case. Not surprisingly, one of the leading treatises
on federal practice has concluded that “[t]he rule requiring

leave of court to take a second deposition applies to an en-
tity that is deposed pursuant to Rule 30(b)(6)). Even though
a party may be deposing a different corporate representative,
it is still seeking a ‘second” deposition of the entity.” 7
Moore's Federal Practice, § 30.05[1][¢] at 30-30.3 (3d
ed.2005).

EN8. In this case, the same individuals will be
testifying on behalf of the corporate plaintiffs who
testified previously.

*4 Apart from the absence of any textual support in Rule 30
for treating successive depositions of corporations differ-
ently from those of previously deposed individuals, dissim-
ilar treatment is inconsistent with the goals subserved by the
1993 Amendment to Rule 30, with its “strong intervention-
ist approach to discovery regulation.” Under the traditional
non-interventionist approach, judicial intervention into the
discovery process was relatively limited; under the 1993
Amendment, in contrast, the court is invested with substan-
tial authority to control the formal discovery process from
the outset, and to do so “on the basis of broadly phrased dir-
ectives. More significantly, the inertia of the process has
been largely altered: the court must affirmatively allow dis-
covery beyond specified limits before it can take place.” 7
Moore's Federal Practice, § 30 App.102[3] at 30 App.-36
(2004). These considerations are as applicable in the context
of successive 30(b)(6) depositions as they are in the context
of successive depositions of individuals.

Construction, no doubt, is not a mechanical process and
there may inevitably be “some retrospective infusion so that
the line between interpretation and substitution is sometimes
thin. But there is a difference between reading what is and
rewriting it.” Shapire v. United States, 335 US. |, 43
(1948) (Frankfurter, J., dissenting). As Justice Cardozo said,
“we are not at liberty to revise while professing to con-

strue.” ntin ish S0 V.
Paper & Power Co., 235 N.Y, 338, 346 (1923). But that is

what Quality Aero Technology has done. Under its construc-
tion, Rule 30(a)(2)(B) in essence, reads: “A party must ob-
tain leave of court to take a second or successive deposition
of any previously deposed individual. This Rule does not
apply to successive Rule 30(b)(6) depositions, which do not
require leave of court.” If the drafters of Rule 30 wanted it

© 2006 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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to exclude Rule 30(b)(6) deponents from the ambit of Rule
30(a)(2)(B), they would have said so. At a minimum, there

would have been some indication in the Advisory Commit-
tee Notes that that was their intent. There is none.

Finally, Quality Aero Technology's construction of Rule 30
leads to anomalous results-which, as Judge Posner has said,
is a reason for rejecting a particular statutory construction.

£

See Her, s Sucesores
Rule 30(a) provides:

(a) When Depositions May Be Taken; When Leave Re-
quired

(1) A party may take the testimony of any person, including
a party, by deposition upon oral examination without leave
of court except as provided in paragraph (2)....

(2) A party must obtain leave of court, which shall be gran-
ted to the extent consistent with the principles stated in Rule
26(b)(2), ... if. without the written stipulation of the parties,

P

(B) the person to be examined already has been deposed in
the case....

*5 (Emphasis supplied).

As used in 30(a)(1), “person™ necessarily includes corpora-
tions and individuals. Any other reading would be non-
sensical, for it would mean that a corporation could not be
deposed even once without court approval, while an indi-
vidual could. This would not only give a greater measure of
protection to corporations than to individuals, but in addi-
tion, would require the very judicial involvement in the first
instance that Quality Aero Technology held was unneces-
sary after the first deposition. Since, Quality Aero Techno-
logy held that court approval is not required for successive
30(b)(6) depositions, it necessarily follows that the word
“person,” as used in 30(a)(1), has a different meaning than
in 30(a)(2)(B): the former includes both individuals and cor-
porations, while the latter includes only individuals-at least
that is the inevitable result of acceptance of Quality Aero
Technology's reading of the Rule,

However, there is no basis to attribute to the drafters of the
Rule an intent to use the same word in the same Rule, with-

in a few lines of each other, to mean different things. Such a
reading would be at odds with the “presumption that a given
term is used to mean the same thing throughout a statute™-a
presumption that is “surely at its most vigorous when a term
is repeated within a given sentence.” Brown v. Gardner, 513
U.S. 115, 118 (1994). See also Inve County, California v
Paiute-Shoshone Indians _of the Bishop Community, 538

. 701, 710 (2 * *To give the same words a dif-
ferent meaning for each category would be to invent a stat-

ute rather than interpret one.” * Pasguantino v, United
Srates, —— U.S, -—, 125 S.Ct. 1766, 1773 (2005). Such a
reading would also be at odds with the almost undeviating
definition in statutes of “person” as “include[ing] corpora-
tions, companies, associations, firms, partnerships, societies,
and joint stock companies, as well as individuals.” ] U.S.C.
§ 1. Just as Congress legislates with knowledge of the basic
rules of statutory construction, Rowland v. California, 506

U.S. 194, 201 (1993), so too do the drafters of the Federal
Rules of Evidence.

EN9. Quality Aero Technology did not address this
question or the policy question of what purpose is
to be served by allowing a succession of Rule

30(b)(6) depositions.
D

The First Circuit's decision in Ameristar Jet Charter, Inc. v.
Signal Composites, Inc., 244 F.3d 189 (1st Cir.2001) makes

clear that prior judicial approval is required for multiple de-
positions, whether they be of corporations or individuals.
There, one of the defendants was deposed through two wit-
nesses pursuant to Rule 30(b)(6) deposition notices. A year
later, the plaintiff served a second Rule 30(b)(6) subpoena
to that defendant. The district court held that the issuance of
the second subpoena without leave of court was improper
and granted a motion for protective order. The First Circuit
affirmed, holding that *[b]ecause this second Rule 30(b)(6)
subpoena was issued to [defendant] GEAE without leave of
the court, it was invalid.” Id. at 192.

Quality Aero Technology attempted to distinguish Ameristar
Jet on the basis that it was “a predictable result of the stand-
ard of review” that precludes reversal unless the district

court's decision was “plainly wrong.” 18] F.R.D. at 319. If

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Case 1:05-cv-00208

Westlaw:

Not Reported in F.Supp.2d

Document 80-2

Filed 07/12/2006 Page 29 of 32

Page 6

Not Reported in F.Supp.2d, 2005 WL 1994105 (N.D.IIL.), 2005-2 Trade Cases P 74,938

(Cite as: Not Reported in F.Supp.2d)

Quality Aero Technology is right that leave of court is not
required for successive 30(b)(6) depositions, then the dis-
trict court in Ameristar Jet Charter was “plainly wrong,”
and the First Circuit would have been required to reverse.
But that is not what happened. Thus, I cannot agree cither
with Quality Aero Technology's conclusion that prior judi-
cial approval is only required for successive individual de-
positions, or with its conclusion that, “properly read,”
Ameristar Jet Charter applies “only to the specific facts be-

fore the Massachusetts court.” 18] F.R.D. at 319.

*6 The Federal Rules of Civil Procedure are to be construed
and administered to secure the just, speedy, and inexpensive
determination of every action. See Rule 1. They are not,
however, to be ignored. Conformity with the Rules is espe-
cially important in a complex, multi-district anti-trust case
like this, involving, as it does, six plaintiffs and ten defend-
ants, represented by some two dozen attorneys.

For the foregoing reasons, the defendants' motion to compel
Rule 30(b)(6) depositions of all named plaintiffs [# 155] is
DENIED.

N.D.IIL.,2005.

In re Sulfuric Acid Antitrust Litigation
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25, 2006) Original Image of this Document (PDF)

= 2006 WL 1372751 (Trial Pleading) Defendant Marsulex,
Inc. and Chemtrade Logistics (U.S.), Inc.'s Joint Answer
and Affirmative Defenses to the Third Consolidated

Amended Class Action Complaint (Apr. 25, 2006) Original
Image of this Document (PDF)

= 2006 WL 1372749 (Trial Pleading) Answer and Affirmat-
ive Defenses of Koch Sulfur Products Company, LLC and
Koch Sulfur Products Company to Plaintiffs' Third Consol-
idated Amended Class Action Complaint (Apr. 24, 2006)
Original Image of this Document (PDF)

« 2006 WL 690289 (Trial Motion, Memorandum and Affi-
davit) Memorandum in Support of Plaintiffs' Motion to
Overrule Defendants' Objections to Plaintiffs' Requests for
Admissions, and to Compel Responses, or Alternatively to
Deem Matters Admitted (Feb. 23, 2006) Original Image of
this Document (PDF)

+ 2006 WL 466553 (Trial Motion, Memorandum and Affi-
davit) Moving Defendants' Reply in Support of Their Mo-
tion to Bar the Opinions of Dr, McClave and Dr. Tollison
Pursuant to Federal Rule of Civil Procedure 26(a)(2) (Feb.
15, 2006) Original Image of this Document (PDF)

« 2006 WL 372070 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Preliminary Response and Procedural Ob-
jections to Certain Defendants' Motion to Bar Opinions of
Dr. McClave and Dr. Tollison (Jan. 18, 2006) Original Im-
age of this Document (PDF)

= 2006 WL 372069 (Trial Motion, Memorandum and Affi-
davit) Memorandum of Law in Support of Certain Defend-
ants' Motion to Bar the Opinions of Dr. McClave and Dr.
Tollison Pursuant to ¢yFederal Rule of Civil Procedure
26(a)(2)¢yer;,0001;;LQ;:USFRCPR26:1004365:¢rs (Jan. 13,
2006) Original Image of this Document (PDF)

» 2005 WL 3746807 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Memorandum in Opposition to Motion of
All Defendants for Leave to Take a Deposition of Plaintiffs'
Damages Expert in Excess of Seven Hours (Nov, 28, 2003)
Original Image of this Document (PDF)

« 2005 WL 3407953 () (Report or Affidavit) (Oct, 28, 2005)
Original Image of this Document (PDF)

* 2005 WL 3746804 (Trial Motion, Memorandum and Affi-
davit) Reply in Support of Plaintiffs' Motion to Compel De-
position Testimony Re: Handwritten Notes (Aug. 31, 2005)
Original Image of this Document (PDF)

« 2005 WL 3746800 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Reply Memorandum in Support of Their
Motion to Compel Various Defendants' Compliance With
Plaintiffs' Outstanding Discovery Requests as it Relates to
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the Noranda Defendants (Aug. 29, 2005) Original Image of
this Document (PDF)

* 2005 WL 3746798 (Trial Motion, Memorandum and Affi-
davit) Memorandum of Law in Support of Motion to Re-
quire Defendants to Supply and Explain Transaction Data
and to Permit Plaintiffs' Expert Thirty (30) Days Therefrom
to Furnish Report (Aug. 18, 2005) Original Image of this
Document (PDF)

» 2005 WL 3407952 () Declaration of James T. McClave,
Ph.D. (Aug. 16, 2005) Original Image of this Document
(PDF)

* 2005 WL 3746793 (Trial Motion, Memorandum and Affi-
davit) Noranda Defendants' Opposition to Plaintiffs' Motion
to Compel Additional Depositions from Kim Ross and Tony
Desanti (Aug. 5, 2005) Original Image of this Document
(PDF)

= 2005 WL 3746796 (Trial Motion, Memorandum and Affi-
davit) Response of the Noranda Defendants in Opposition to
Plaintiffs' Motion to Compel Compliance with Additional
Document Requests and Interrogatories (Aug. 5, 2005) Ori-
ginal Image of this Document (PDF)

= 2005 WL 3746791 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Reply Memorandum in Support of Their
Motion to Compel Defendant Gac's Compliance With Dis-
covery (Jul. 29, 2005) Original Image of this Document
(PDF)

= 2005 WL 3746787 (Trial Motion, Memorandum and Affi-
davit) Defendant Gac's Memorandum of Law in Opposition
to Plaintiffs' Motion to Compel (Jul. 25, 2003) Original Im-
age of this Document (PDF)

= 2005 WL, 3746784 (Trial Motion, Memorandum and Affi-
davit) Reply Memorandum in Further Support of Motion to
Strike Plaintiffs' Motions to Compel for Failure to Comply
With ¢yFed. R. Civ. P.
30¢y¢r;0001;;LQ;USFRCPR30;1004365:¢r and
¢y37¢y¢r:0002;:LQ;USFRCPR37;1004365;¢r, Lr 37.2, and
the Standing Orders of Ju dge Coar and This Court (Jul. 20,
2005) Original Image of this Document (PDF)

= 2005 WL, 3746782 (Trial Motion, Memorandum and Affi-
davit) Joint Reply Memorandum of E. 1. Du Pont de
Nemours and Company, Noranda, Inc., Falconbridge Lim-
ited. and Norfalco Llc in Further Support of Their Motion to
Compel Rule 30(b)(6) Depositions of All Named Plaintiffs
(Jul. 19, 2005) Original Image of this Document (PDF)

= 2005 W1 3746778 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Response to the Noranda Defendants' Mo-
tion to Strike Plaintiffs' Motions to Compel (Jul. 18, 2005)
Original Image of this Document (PDF)

* 2005 WL 3746777 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Response to the Joint Motion of E.I. Du
Pont De Nemours and Company, Noranda, Inc., Falcon-
bridge Limited and Norfalco LLC to Compel Rule 30(b)(6)
Depositions of All Named Plaintiffs (Jul. 12, 2005) Original
Image of this Document (PDF)

« 2005 WL 3746775 (Trial Motion, Memorandum and Affi-
davit) Chemtrade Logistics (U.S.), Inc. and Marsulex, Inc.'s
Brief in Opposition to Plaintiffs' Motion to Compel Various
Defendants' Compliance With Plaintiffs' Outstanding Dis-
covery Requests (Jul. 11, 2005) Original Image of this Doc-
ument (PDF)

* 2005 WL 3746771 (Trial Motion, Memorandum and Affi-
davit) Memorandum in Support of Motion to Strike
Plaintiffs' Motions to Compel for Failure to Comply With
¢yFed. R. Civ. P.
30¢y¢r;0001;:LQ:USFRCPR30;1004365;¢r and
¢y37¢y¢r;0002;;LQ;USFRCPR37;1004365:¢r, Lr 37.2, and
the Standing Orders of Judge Coar and T his Court (Jul. 8,
2003) Original Image of this Document (PDF)

= 2005 WL 3746773 (Trial Motion, Memorandum and Affi-
davit) Marsulex, Inc. and Chemtrade Logistics (U.S.), Inc.'s
Memorandum of Law in Support of Their Agreed Motion
for a Finding of ""Satisfactory Cooperation" and Limitation
of Damages Pursuant to the Antitrust Criminal Penalty En-
hancement and Reform Act of 2004 (Jun. 30, 2005) Original
Image of this Document (PDF)

= 2005 WL 3746770 (Trial Motion, Memorandum and Affi-
davit) E.I. Du Pont De Nemours and Company's, Noranda,
Inc.'s, Falconbridge Limited's, and Norfalco LLC's Joint
Memorandum in Support of Their Motion to Compel Rule
30(b)(6) Depositions of All Named Plaintiffs (Jun. 21,
2005) Original Image of this Document (PDF)

= 2005 WI. 3746768 (Trial Motion, Memorandum and Affi-
davit) Memorandum in Support of Plaintiffs' Motion for Ex-
tension of Discovery (Jun. 16, 2005) Original Image of this
Document (PDF)

* 2005 WL 3746767 (Trial Motion, Memorandum and Affi-
davit) Memorandum in Support of Plaintiffs' Motion for Ex-
tension of Discovery (Jun. 10, 2005) Original Image of this
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Document (PDF)

* 2005 WL 3746766 (Trial Motion, Memorandum and Affi-
davit) Joint Opposition by E.I. Du Pont De Nemours and the
Noranda Defendants to Plaintiffs' Renewed Motion for
Leave to File Their Third Consolidated Amended Class Ac-
tion Complaint Instanter (Jun. 1, 2005) Original Image of
this Document (PDF)

* 2005 WI. 3746951 (Trial Pleading) Third Consolidated
Amended Class Action Complain (May 235, 2005) Original
Image of this Document (PDF)

= 2005 WL 3746957 (Trial Pleading) Third Consolidated
Amended Class Action Complaint (May 25, 2005) Original
Image of this Document (PDF)

+ 2005 WL 3746763 (Trial Motion, Memorandum and Affi-
davit) Dupont's Opposition to Plaintiffs' Motion for Exten-
sion of Discovery (Mar. 18, 2005) Original Image of this
Document (PDF)

* 2005 WL 3746765 (Trial Motion, Memorandum and Affi-
davit) The Noranda Defendants' Opposition to Plaintiffs'
Motion for Extension of Discovery (Mar. 18, 2005) Original
Image of this Document (PDF)

» 2005 WL 3746762 (Trial Motion, Memorandum and Affi-
davit) Memorandum in Support of Plaintiffs' Motion for Ex-
tension of Discovery (Mar. 15, 2005) Original Image of this
Document (PDF)

* 2005 WL 3746955 (Trial Pleading) Third Consolidated
Amended Class Action Complaint (Feb. 17, 2005) Original
Image of this Document (PDF)

= 2004 WL 3688444 (Trial Motion, Memorandum and Affi-
davit) Defendant GAC's Reply in Support of Tts Motion to
Dismiss (Sep. 29, 2004) Original Image of this Document
(PDF)

= 2004 W 3688443 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Response to Defendant General Alum New
England Corporation's Motion to Dismiss (Sep. 16, 2004)
Original Image of this Document (PDF)

» 2004 WL 3688467 (Trial Pleading) Defendant PVS's An-
swer to Second Consolidated Amended Class Action Com-
plaint (Aug. 23, 2004) Original Image of this Document
(PDF)

« 2004 WL 3688442 (Trial Motion, Memorandum and Affi-
davit) Defendant GAC's Memorandum of Law in Support of
Its Motion to Dismiss or, in the Alternative, for Summary
Judgment (Jul. 30, 2004) Original Tmage of this Document

(PDF)

* 2004 WL 3688465 (Trial Pleading) Answer and Affirmat-
ive Defenses of Defendant Intertrade Holdings, Inc. to the
Second Consolidated Amended Class Action Complaint
(Jul. 19, 2004)

+ 2004 WL 3688464 (Trial Pleading) Defendant E.I. du Pont
DE Nemours and Company's Answer to Plaintiffs' Second
Consolidated Amended Class Action Complaint (Jun. 30,
2004) Original Image of this Document (PDF)

* 2004 WL 3688466 (Trial Pleading) Answer and Affirmat-
ive Defenses of Koch Industries. Inc. to Plaintiffs' Second
Consolidated Amended Class Action Complaint (Jun. 30,
2004)

» 2004 WL 3688463 (Trial Pleading) Answer and Affirmat-
ive Defenses of Noranda Inc. to Plaintiffs' Second Consolid-
ated Amended Class Action Complaint (Jun. 21, 2004)

» 2004 W1, 3688440 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Reply Memorandum in Further Support of
Their Motion for Class Certification (Jun. 14, 2004) Origin-
al Image of this Document (PDF)

= 2004 WI. 3688468 (Trial Pleading) Second Consolidated
Amended Class Action Complaint (May 24, 2004) Original
Image of this Document (PDF)

» 2004 WL 3688441 (Trial Motion, Memorandum and Affi-
davit) Defendants' Joint Brief in Opposition to Plaintiffs'
Motion for Class Certification (May 21, 2004) Original Im-
age of this Document (PDF)

* 2004 WL 3688439 (Trial Motion, Memorandum and Affi-
davit) Defendants' Joint Surreply in Further Opposition to
Class Certification (Mar. 24, 2004) Original Image of this
Document (PDF)

« 2004 WL 3688438 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Reply Memorandum in Support of Motion
to Compel (Mar. 18, 2004) Original Image of this Docu-
ment (PDF)

* 2004 WL 3688437 (Trial Motion, Memorandum and Affi-
davit) Consolidated Response of Defendants Noranda Inc.,
Falconbridge Limited, and Norfalco LLC to Plaintiffs' Mo-
tion to Compel Defendants to Produce Documents Reques-
ted by Request No. 7 (Mar. 11, 2004) Original Image of this
Document (PDF)

* 2004 WL 3688436 (Trial Motion, Memorandum and Affi-
davit) Plaintiffs' Motion to Compel Defendants to Produce
Documents Requested by Request No. 7 (Feb. 28, 2004)
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Original Image of this Document (PDF)

« 2003 WL 24256600 (Trial Motion, Memorandum and Af-
fidavit) Noranda Defendants' Memorandum in Opposition to
Plaintiffs' Motion for Class Certification (Dec. 16, 2003)
Original Image of this Document (PDF)

* 2003 WL 24256599 (Trial Motion, Memorandum and Af-
fidavit) Defendants' Emergency Motion for Entry of Ad-
denda to the Protective Order (Dec. 9, 2003) Original Image
of this Document (PDF)

» 2003 WL 24256598 (Trial Motion, Memorandum and Af-
fidavit) Defendants’ Reply Brief in Support of Their Motion
to Strike Portions of the Complaint (Nov. 7, 2003) Original
Image of this Document (PDF)

* 2003 WL 24256597 (Trial Motion, Memorandum and Af-
fidavit) Class Plaintiffs' Memorandum of Law in Opposition
to Motion to Strike (Oct. 29, 2003) Original Image of this
Document (PDF)

= 2003 WL 24256595 (Trial Motion, Memorandum and Af-
fidavit) Memorandum of Law in Support of Plaintiffs' Mo-
tion for Class Certification (Oct. 14, 2003) Original Image
of this Document (PDF)

« 2003 WL 24256596 (Trial Motion, Memorandum and Af-
fidavit) Defendants' Rule 12(f) Motion to Strike Paragraphs
25 Through 33 of the Consolidated Amended Class Action
Complaint (Oct. 6, 2003) Original Image of this Document
(PDF)

. W 4 2 (Trial Pleading) Consolidated
Amended Class Action Complaint (Sep. 5, 2003) Original
Image of this Document (PDF)

* 1:03¢v04576 (Docket) (Jul. 1, 2003)

+ 2003 WL, 24398858 (Trial Pleading) Answer and Affirm-
ative Defenses of Defendant Intertrade Holdings, Inc. to the
Third Consolidated Amended Class Action Complaint
(2003) Original Image of this Document (PDF)
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