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For the reasons stated below, the Court denies defendants Wheeler-Dealer, Ltd. and Timothy Gray’q motior
and renewed motion for judgment as a matter of law [docket nos. 859 & 871]. Counsel for both sides shoul
still appear for the December 8, 2011 ruling date and should be prepared to set a prompt date for retfial at

that time.

M| For further details see text below.] Docketing to mail notices

STATEMENT

Following a trial, the jury was unable to reach a verdicplaintiffs’ RICO, RICO conspiracy, and state |
tortious interference claims against defendants Whé&msaler, Ltd. and Timothy Gray. (The jury found fgr
the plaintiffs against the remaining defendants on somadl of the plaintiffs’ claims.) Wheeler-Dealer an
Gray have moved for entry of judgment as a matter of law pursuant to Federal Rule of Civil Procedufe 50.

The case was tried by the plaintiffs on the theory that the defendants engaged in a scheme to defrayd that
enabled them to bid at the Cook County Treasurer’s auction of liens for unpaid property taxes; abseft the

scheme, they would not have been able to do sodépisved plaintiffs of liens they would have obtained
had the defendants not been able to bid; and plaintiffs were damaged as a result. (The Court has left out th
RICO-specific aspects of the plaintiffs’ theory because they are immaterial to the issues raised in defendant
motion.)

The evidence showed that to bid at the sale, a person or entity had to register using a form that req
acknowledge its awareness of a rule referred to at trial as the “single simultaneous bidder” rule and
sworn representations and warranties that the registrant did not have finances in common with, a cofnmon
source of funding with, or an agreement to sell liensoit ¥o another bidder. Plaintiffs offered evidence pf

the registration forms submitted to Wheeler-Dealer and Gray as well as by the other defendants, and evider
that the representations and warranties were false. They also summarized this evidence and argumient in tt
opening statement. The defendants, including Wheeler-Dealer and Gray, did not seek to exclude th
representations-and-warranties evidence or argument on the ground that it was outside the scope of||plaintif
complaint.

In their Rule 50 motion filed at the conclusion of plaintiffs’ case and renewed at the end of the trial, WWheeler
Dealer and Gray argue that no reasonable jury donddhey violated the single simultaneous bidder rule.

05C4095 Phoenix Bond & Indem. Co., et\a. Bridge, et al. Page 1 of 3

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2005cv04095/189626/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2005cv04095/189626/900/
http://dockets.justia.com/

STATEMENT

They also argue that plaintiffs should not be permitbeslistain their claim based on a theory that Wheeler-
Dealer and Gray schemed to defraud by making mafatsd statements under oath via the representatipns
and warranties in the Treasurer’s registration materkilsally, they argue that no reasonable jury could find
they made material false statements.

The Court concludes that a reasonable jury could find, based on the evidence offered, that Wheeler{Dealer
and Gray knowingly engaged in a scheme to defraud by making intentionally false statements to the
Treasurer with regard to the representations and warranties; they did so in order to deceive the Treyurer ir

way that would permit them to bid at the sale; the false statements were material, and the mail or a grivate
interstate carrier was used to carry out the schehmeong other things, a reasonable jury could find fro

the evidence that these defendants had finances in common and/or common sources of funding with| other
bidders. The Court also rejects the defendants’ argutin@nno reasonable jury could find that Gray, on |his
own behalf and as principal of Wheeler-Dealer, kimgly made the claimed misrepresentations. The
evidence, though conflicting, was sufficient to support a jury verdict for plaintiffs. A reasonable jury would
not be required to accept Gray’s testimony that defendants cite in their Rule 50 motion.

Contrary to Wheeler-Dealer and Gray’s argument, there is nothing inappropriate about sustaining plgintiffs’
claim based on this theory on the ground that this was somehow outside the scope of their complainfl. First
all, plaintiffs’ complaint (specifically, their third amended complaint in Case No. 07 C 1367, in which {hey
named Wheeler-Dealer and Gray among others) included allegations concerning the registration prgcess ar
the representations and warranti€se 3d Am. Compl. 1 60 & 78. Itis true, as defendants point out, thjat

the primary thrust of plaintiffs’ complaint concerned the single simultaneous bidder rule. But any sugqgestior
that the evidence and argument about representations and warranties was outside the scope of the gomplal
or came as a surprise is quite simply incorrect.

In addition to the complaint, the final pretrial orgeit defendants on notice before trial that plaintiffs wefje
relying on a contention that the defendants knowingly made false statements in their auction registrgtion
materials. See Final Pretrial Order at 2; Tr. 3472-75 (discossconcerning a related issue regarding the jury
instructions). And in any event, when representations-and-warranties argument and evidence was dffered ¢
trial — and there was a good deal of it — defendants did not object that this was outside the scope of the
complaint. (Wheeler-Dealer and Gray cite to, among other things, arguments plaintiffs made in the dlistrict
court and on appeal to avoid summary judgment, but there is no rule that a party has to pitch its cas¢ at tria
in the exact same way it did on summary judgment.)

Assuming for purposes of discussion that evidence and argument about the representations and wafranties
was outside the scope of the complaint, that would not entitle defendants to entry of jud§eeagenerally
Dominguez v. Hendley, 545 F.3d 585, 590-91 (7th Cir. 2008). Defendants’ motion does not even
acknowledge the existence of Federal Rule of Civil Procedure 15, the text of which would require defpial of
the motion even were the Court to accept the motion’s premise. Rule 15 provides that even if a party object
at trial that evidence it outside the issues raised in the pleadings (which, again, defendants did not dp), the
court may, even then, permit the pleadings to be amended and “should freely permit an amendment{when
doing so will aid in presenting the merits and the objecting party fails to satisfy the court that the evidgnce
would prejudice that party’s action or defense omtleeits” — a showing of prejudice that defendants haye

not and could not have made. Fed. R. Civ. P. 15(b){iLany event, given the lack of objection to this

evidence and the fact that defendants were on noticeiaftite final pretrial order, the issue was tried by|(at
least) implied consent and thus “must be treated in all respects as if raised in the pleadiiggb)(2). In

that situation, the party who pursued the unalleged issue is entitled to move to amend the pleadings|even al
judgment, and even if it does not do that, “failure to amend does not affect the result of the trial of that issue
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STATEMENT

Id.

Given these conclusions, it is unnecessary to address whether plaintiffs also had evidence sufficient|fto pern
a reasonable jury to find against Wheeler-Dealer and Gray based only on a theory based on nonconfpliance
with the single simultaneous bidder rule. The Court rejects defendants’ argument that the mail / wirg| fraud
statute, which provided the basis for the RICO predicate acts cited by plaintiffs, is unduly vague as applied i
this case. The statute prohibits devising a schterdefraud or to obtain money and property by false
pretenses and using the mail or a private interstate carrier to carry out the scheme. 18 U.S.C. 8 134fL. This
certainly definite enough to put an ordinary person on notice that if he deliberately schemes to mislegd a
government agency in documents submitted under oath that the agency requires before he can bid gt its
auction of property, and makes money as a result, he has committed a crime. Wheeler-Dealer and (ray cit
no authority supporting their vagueness argument as it relates to this case. The Court also rejects dgfendat
remaining arguments.

For these reasons, the Court denies Wheeler-Dealer and Gray’s motion and renewed motion for judgment &
a matter of law [docket nos. 859 & 871]. Counsel should still appear for the December 8, 2011 ruling date
and should be prepared to set a prompt date for retrial at that time.
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