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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LABORERS’ PENSION FUND and )
LABORERS’ WELFARE FUND, et al., )
)
Plaintiffs, ) No.05C 4840
)
V. ) WayneR. Andersen
) District Judge

MIDWEST RAILROAD CONSTRUCTION, )
INC., an lllinois Corporation, et al.,

)
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

This case is before the Court on the mo®f Laborers’ Pension Fund and Laborers’
Welfare Fund of the Health and Welfare Department of the Constrastb@General Laborers’
District Council of Chicago and Vicinityl{e “Funds”), and James S. Jorgensen (the
“Administrator”) (collectively,“Plaintiffs”) for summary judgment. Plaintiffs brought this
action against Midwest RailrodZbnstruction Inc. (Midwest”), Alan Szaks, and Edwin
Thornley (collectively “Defendas”) pursuant to 29 U.S.C. 8832(e)(1) and (2), 29 U.S.C. §
185(a), and 28 U.S.C. §1331 bdsgon allegations that Defendants deprived the Funds of
Employee Benefit Contributions and Union Dué&®r the reasons set forth below, Plaintiffs’
motion for summary judgment [76] is granted.

BACKGROUND

The facts below are drawn from the partiesal rule 56.1 stipulatin of material facts
unless otherwise noted. The Funds are multieygslbenefit plans established and maintained
pursuant to their respective agreements and deidas of trust. The Construction and General

Laborers’ District Council of Chicago and Vicinifhe “Union”) authorizes the Funds to collect
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two types of payments from employers wdraploy union workers: (1) amounts which have
been or are required to be withheld fromweges of employees for payment of dues to the
Union (“Union Dues”) , and (2) amounts employare required to contribute to employee
benefit plans on behalf of each employee (“Employee Benefit Contributions”). Midwest is an
lllinois corporation, and AlanZaks and Edwin Thornley are aféirs and shareholders of the
company. The Union and Midwest enteneftd a Collective Bargaining Agreement on
November 1, 2003 (the “Collective BargainiAgreement”). The Collective Bargaining
Agreement incorporates by reference other agretnaen declarations of trust, including the
Chicago-Area Rail Contractor’s @anization and the ConstructiondaGeneral Laborers District
Council of Chicago and Vicinity Railroado@struction and Maintenance Agreement (the
“Maintenance Agreement”).

Plaintiffs believe that Midwest owes thehe two types of amounts described earlier: (1)
Employee Benefit Contributions and (2) Uniond3u The terms Working Dues and Union Dues
are used in various instances in the docunmrtisitted by the parties. We will use the term
Union Dues for consistency. First we address Employee Benefit Contributions, and then we
discuss Union Dues.

The Maintenance Agreement obligates Midintesmake contributins on behalf of its
covered employees for pension funds, healthvegithre benefits, and for training funds. The
Maintenance Agreement further requires thad\wist submit to the Funds monthly remittance
reports, which identify the covered employeed e amount of contributions to be made for
each employee. (Parties’ LocallR®6.1 Stipulation of Materidtacts at 3). Midwest submitted
monthly reports to the Fund and reported timemployees worked during each of those

months. (Defs.” Resp. to Pls.” Mem. Sufumm. J. Ex. D). Finally, the Maintenance



Agreement states that contributions not submittesdtimely fashion will be assessed at a 10%
liquidated damages rate plus intre(Parties’ Local Rule 56.%ifulation of Material Facts at
3; Parties’ Local Rule 56.1 Stiptilan of Material Facts Ex. B at 20).

The Collective Bargaining Agreement stateparagraph three that the employer “shall
deduct from the wages of employees unifevorking dues in the amount of 1.5% of gross
wages, or such other amount as directed bytiion.” (Defs.” Resp. to Pls.” Mem. Supp.
Summ. J. Ex. B § 3). Untimely contributions tbese Union Dues will be assessed at a 10%
liquidated damages rate plus intgre(Parties’ Local Rule 56.1iSulation of Material Facts Ex.

B Art. IX 1 2).

Pursuant to the Maintenance Agreementwéist must submit its books to the Funds for
an audit to determine if Midwest is in compilee with its contributiomesponsibilities. The
Funds conducted two audits that gage to the instarlawsuit. Plaintiff$ four—count complaint
consists of two counts for the audit permfdNovember 1, 2003 tbugh October 31, 2004 and
two counts for the audit period of Novemler2004 through September 30, 2006. Counts | and
Il allege that Midwest failed to pay Employeerigdit Contributions on behalf of its employees
during the time periods of theidits. Counts Il and IV allegeahMidwest failed to pay Union
Dues that Midwest should have deducted from the wages of covered employees.

LEGAL STANDARD

Summary judgment is proper when the plagdj depositions, ansvesto interrogatories,
and admissions on file, together with the affidguftany, show that no geline issue of material
fact exists and thereforthe moving party is entitled to judgmt as a matter of law. Fed. R.
Civ. P. 56(c). The existence of a factual dispis not enough to defeat summary judgment;

rather the non-moving party must present defiriompetent evidence to rebut the motion for



summary judgmentSeeButts v. Aurora Health Care, Inc387 F.3d 921, 924 (7th Cir. 2004).
A genuine issue of material fagxists only when the evidence is such that a reasonable jury
could find in favor of the non-moving partindersen v. Liberty Lobby, Ine77 U.S. 277, 248
(1986). When deciding a motion for summary joggnt the Court must construe all facts and
draw all reasonable inferences in a ligidst favorable to the non-moving partgee idat 255.

DISCUSSION

Plaintiffs assert four counts in their colapt, two for each audit performed. One count
for each audit period asserts that Midwesgethto pay Employee Benefit Contributions on
behalf of its employees; the other count for eaatiit period asserts that Midwest failed to pay
Union Dues it should have deducted from¢bgered employees wages for the time periods
covered in the audits. Employees must®evered Employees” performing “Covered Work”
before Midwest’s is obliged to pay the amounts Flunds asserted in their compliant. (Defs.’
Resp. to Pls.” Mem. Supp. Summ. J. Ex. D). Theds assert that the only issue of material fact
is whether these employees performed Cov#/edk, and that the unambiguous language of the
contract obligates Midwest to pay the outstagcamounts due on the audit. (Pls.” Mem. Supp.
Summ. J. at 7). The Funds assert that Misivemployed Covered Employees during the time
periods at issue, despite tleet that Midwest leased its employees from a company called Labor
Ready. Midwest asserts thidragraph 3 of Article 1X ahe Railroad Construction and
Maintenance Agreement creates a condition pestethat requires the Funds to give Midwest
notice prior to Midwest havingny obligation to pay Empl@ge Benefit Contributions and
withhold Union Dues, and that this condition precedent was never satisfied.

We find that Plaintiffs a entitled to summary judgmeoi all four counts of their

complaint because, under the plain languaghefCollective Bargaining Agreement and the



Maintenance Agreement, (1) Midwest clgamployed Covered Employees performing
Covered Work during the audit periods, (2) the Funds were not required to give Midwest notice
of an obligation to pay Employee Benefit Cobptitions and Union Dues, and (3) even if notice
was required, Midwest had actual notice sfabligation to pay said Employee Benefit
Contributions and Union Dues.

Plaintiffs bring this actiomagainst Midwest and againstal Szaks and Edwin Thornley,
individually. Plaintiffs allegeszaks and Thornley fraudulentind intentionally failed to report
and submit dues owed to the Funds. (PlI'ssich Compl. § 29). The parties’ summary
judgment briefs focus solely on Midwest, themgany, as a defendant and not the individuals.
Therefore, the following analysis ap@ito only the company defendant, Midwest.

l. Midwest’s Leased Employees Were Cared Employees Performing Covered
Work

Midwest's employees were Covered Em@ey and performed Covered Work under the
Collective Bargaining Agreement. Midwest did mogue that the employees were not Covered
Employees, nor that paragraph four of the Collective Bargaining Agreement, entitled “Work
Jurisdiction,” is ambiguous in this regard. dMiest failed to addss this portion of the
agreement at all. Nevertheless, the issughdther the employees were Covered Employees
performing Covered Work is a required elemenPlaintiffs’ claim, and therefore we will
discuss it briefly.

This issue is essentially onécontract interpretationTherefore, its resolution on
summary judgment is proper, because whileaatual issues must be viewed in favor of the
non-moving party, whether a conttas ambiguous is determinable as a matter of Barnett

v. Ameren Corp436 F.3d 830, 833 (7th Cir. 2006), (citibgehl v. Twin Disc, In¢.102 F.3d



301, 305 (7th Cir. 1996)). We must determine & tlontract is ambiguous, and if we find that it
is unambiguous, we can interpret the meawintipe contract as a matter of lavd.

The Collective Bargaining Agreement covaliswork performed within the Union’s
work jurisdiction. (Defs.” Resp. to Pls.” MerSupp. Summ. J. Ex. B {.4)t further provides
that,

[tlhe Employer, whether acting as a cootoa, general manager, or developer,

shall not contract or subcontract any work to be done at the site of construction,

alteration, painting or repair of a building, structure or other work coming within

the above-described jurisdiction of thei@imto any person, corporation or entity

not signatory to and coveréy a collective bargaining agreement with the Union.

This obligation applies to all tiers of sumtractors performing work at the site of

construction.When the Employer contracts outsablets any of the work coming

within the above-described jurisdictionf the Union, it shall assume the

obligations of any such subcontractor farompt payment of employees’ wages

and other benefits requed under this Agreemennhcluding reasonable attorneys

fees incurred in enforcing the provisions hereof.

(Defs.” Resp. to Pls.” Mem. Supp. SuminEx. B T 4) (emphasis added).

The clear and unambiguous language prouidaisthe employer may not sub-contract or
contract out any work unless thattity is a signatory contractofDefs.” Resp. to Pls.” Mem.
Supp. Summ. J. Ex. B § 4). If the employergdsgb-contract out the work, the employer is
responsible for any and all payments requiredieathe Collective Bargaining Agreement. This
language does not use any ambiguous terms, rathy@edtfies exactly what will occur if work is
subcontracted. Therefore, we findthhis language is unambiguous.

Under this unambiguous language, Midwekdasing its employees from Labor Ready
does not exempt it from its obligation to paypoyees’ wages and other benefits required under
the Collective Bargaining Agreement. To ttantrary, the Collective Bargaining Agreement

holds Midwest responsible for “prompt payneenof employees’ wages and other benefits

required under this Agreement.” This claad unambiguous language imposes a responsibility



on Midwest for payments if Midwest subcontsaout its work, and we therefore find that
Midwest employed Covered Employees who pernied Covered Work during the time periods
at issue.

Il. The Funds Were Not Required to Give Midwest Notice Prior to Midwest’s
Obligation to Pay

No condition precedent existed requiring frunds to give Midwest notice of its
obligation to pay Union Dues before the ohbtign to pay those dues became effective.

Midwest argues that the Maintenance Agreetmequired the Funde give notice to
Midwest before Midwest would have any obligatto pay. Midwest points to Article 1X,
paragraph three of the “Check Off and Dues D&dnt section of the Mimtenance Agreement.
That section provided) pertinent part:

The Union will submit to the Employerveritten statement of respective amounts

of initiation fees, or othefees and Union dues due the Union. The Employer will

then deduct said amount from each Empky pay every weekly pay period until

the total amount of initiation fees ohetr fees and dues have been deducted.

(Defs.” Resp. to Pls.” Mem. Supp. Summ. J. B4} 3). Midwest arguethat this provision

places an affirmative duty on the Funds to sendwéist written notice of any fees or dues owed
to the Funds before any fees or dues actimbome due. (Defs.” Resp. to Pls.” Mem. Supp.
Summ. J. at 3).

The Funds argue that this pgraph only applies to withholdiredditionalinitiation fees
and dues. (Pls.” Reply to PIMem. Supp. Summ. J. at 1)(emphasis added). The Funds assert
that the previous paragraphtire Maintenance Agreement, paragraph two, is the paragraph that
controls payment of Union Dues. (Pls.” RefiyPls.” Mem. Supp. Sumnid. at 2). Paragraph

two states:

All Employers covered by this Agreemt shall deduct from the wages of
employees covered by said contract, wogkilues in the amount of 1.5% of gross



wages or such amount approved by the Union for each hour worked and shall

remit monthly to the Chicago DisttiCouncil the sums so deducted.
(Parties Local Rule 56.1 StatemeniMaterial Facts Ex. B at 26).

As stated previously, whetha contract is ambiguous igjaestion of law that a court
can address on summary judgmeBarnett v. Ameren Corp436 F.3d 830, 833 (7th Cir. 2006),
(citing Diehl v. Twin Disc, In¢.102 F.3d 301, 305 (7th Cir. 1996)). Seemingly ambiguous
provisions may be disambiguatedoither parts of the agreemerRossetto v. Pabst Brewing
Co, 217 F.3d 539, 545 (7th Cir. 2000). Further, cactual provisions muste read in a manner
that gives them consistent meaningAW v. Rockford Powertrain Inc350 F.3d 698, 703 (7th
Cir. 2003).

In the present case, Midwest attentptplace emphasis on paragraph three while
completing ignoring paragraph two. (Defs.” RetgpPls.” Mem. Supp. Summ. J.). Interpreting
these paragraphs consistently, paragraph two’s statemefertioyers shall deduct working
dues” clearly places an affirmative duty @mployergo deduct these dues. Paragraph three
requires the Funds to give notimeMidwest if “initiation feespr other fees and Union dues”
must be withheld. Clearly, one paragraphra# impose a duty on Midwest and the other one a
duty on the Funds. “[O]ther fees and union duegidragraph three must relate to just that,
otherfees and union dues.

This interpretation is also the logical wafyinterpreting the Maintenance Agreement.
The Funds could not be required to give notickidwest to withhold fees and dues if the Funds
were unaware Midwest employed employees. Maemtenance Agreement correctly places the
burden on Midwest to withhold the @ot percentage of Union Duesththe agreement calls for.
Midwest is in a better positiahan the Funds to know if Midest has employees working for it

and whether or not Union Dues must be withhdltierefore, with respect to Counts Il and IV,



paragraph two of the Maintenance Agreement appdird the Funds did not have a duty to give
Midwest notice prior to the commencementhtiwest’s obligation to pay Union Dues.

Neither party addressed whether or sy agreement required the Funds to give
Midwest notice of the Employee Befit Contributions. Regardless, as we discuss below, we find
that Midwest had actual notice of the obligatio pay both Employee Benefit Contributions and
Union Dues. Therefore, we nemdt address whether or not thends were required to give
Midwest notice of the Employee Benefit Contributions.

[1I. Midwest had Actual Knowledge of its Obligation to Pay Employee Benefit

Contributions and Union Dues

Even if the Funds had a duty to notify Midst of its obligationsegarding Union Dues
or Employee Benefit Contributions, the Funds give Midwest notice, and Midwest had actual
knowledge of its duty to pay Employeerigdit Contributions and Union Dues.

A. EmployeeBenefit Contributions

Midwest had actual knowled@# its duty to pay EmployeBenefit Contributions based
on the number of hours the employees workBde Maintenance Agreement obligated Midwest
to submit monthly reports containing employesnes, the hours they worked, and the amounts
of the benefits that Midwestould contribute to the Funds bdsen those hours worked. (Defs.’
Resp. to Pls.” Mem. Supp. Summ. J. Ex. Dhe Funds submitted the report templates to
Midwest with the applicable contribution rater each monthly time period. The report
templates contained columns that specified egghicable fund and the pre-specified rate
amounts that applied to the respective fundse Adxt column contaidea heading for “Total
Hours and Amount.” (Defs.” Resp. to Pls.” MeSupp. Summ. J. Ex. D). These pre-filled

portions of the template that the Funds subuhitteMidwest gave Midwest notice that it must



record the hours that employees worked dutiegapplicable time period. Based on the hours
reported, the rate column gave Midwest the aat@hich it should calculate Employee Benefit
Contributions.

Midwest reported in each of its monthlypwoets that no employees worked, and therefore
it did not complete the calculations for Empley@enefit Contributions for each employee. If
Midwest had in fact reported that employees were working during the applicable time periods
but failed to compute Employ&enefit Contributions for th@semployees, the Funds would
have had the opportunity to correct that corapah. Because the monthly reports contained
pre-determined rate amounts for each of tleeiie funds, Midwest had actual notice of its
obligation to pay Employee Bemnie€ontributions for the employeed those rates, based on the
hours they worked. Midwest’'s sadegument is that it did not have an obligation to pay until it
received written notice, and viiad that Midwest actually did reces written notice. Therefore,
summary judgment is granted with respedCtunts | and 11l for failure to pay Employee
Benefit Contributions.

B. Union Dues

Midwest had actual knowledg¥é its duty to withhold Union Dues from employees’
compensation and its responsibility to pay ghosion Dues if it failed to properly withhold
those amounts. Midwest argues that it dilneceive relevant industry wide collective
bargaining agreements at the time it signedtbiective Bargaining Agreement, and therefore
it did not have notice of the prisvons requiring it to pay the duegDefs.’ Resp. to Pls.” Mem.
Supp. Summ. J. at 3). The Funds argue that Estweceived all the ajipable trust documents

and collective bargaining agreements on NoveriBe2003, before Midwest's first reports were

10



due, and therefore Midwest had ample time to know of its obligations before they were due.
(Pls.” Reply to Pls.” MemSupp. Summ. J. at 3-4).

We need not conclude what ancillary documents each party had to determine that
Midwest had actual knowledge i$ duty to withhold Union Dues. Midwest was obviously
aware of the Collective Bargaining Agreemant the Maintenance Agreement, and those
agreements provided the notice. Paragraphdfithe Maintenance Agreement states that
Midwest shall deduct working dues in the amtoninl.5% of the employees’ gross wages.
(Defs.” Resp. to Pls.” Mem. Supp. SummEX. A). Paragraph tke of the Collective
Bargaining Agreement that Midwest signed covBmber 1, 2003 states that, “[tjhe Employer
shall deduct from the wages of employees unifaronking dues in the amount of 1.5% of gross
wages . . . and shall remit monthly to the desigmh&tnion office the sums so deducted . . . .”
(Defs.” Resp. to Pls.” Mem. Supp. Summ. 4. B). This clear and unambiguous language on
the face of these agreements gave Midwestemriotice of its oblig#gon to withhold Union
Dues and remit them to the Funds. Eveneffunds had an obligation to give Midwest notice
of its obligation to withhold Union Dues, the Funds gave Midwest written notice of this
obligation through these agreen®nTherefore, Plaintiffghotion for summary judgment is
granted with respect ©@ounts Il and IV for failure to pay Union Dues.

IV.  Amount Owed

Midwest did not contest the accuracy of the supéerformed on behalf of the Funds in its
response to Plaintiffs’ StatemesftMaterial Facts. Pursuattt local rule 56.1(b)(3)(C), “[a]ll
material facts set forth in the statement regpliof the moving party will be deemed to be

admitted unless controverted by the statemethe@bpposing party.” Therefore, we accept

11



those audit results as accurate, and we aRkmdtiffs the full amount of the sum certain
requested, $620,669.41.

Furthermore, we award Plaintiffs attorséjees and expenses in the amount of
$16,289.60, as provided in the stipulation filed on May 5, 2010.

CONCLUSION

Because we find that Midwest had actual klealge of its obligation to pay Union Dues
and Employee Benefit Contribatis, Plaintiffs’ motion for sumary judgment on Counts | — IV
[76] is granted. Judgment is entered againsiwiéist on all four counts, and Midwest is ordered
to pay the Funds $620,669.41 as determined by the audits, plus $16,289.60 in attorneys’ fees and
expenses.

It is so ordered.

WayneR. Andersen
Unlted StatedDistrict Judge

Dated: May 5, 2010
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