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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDWARD DAY, on behalf of himself and )
all otherssimilarly situated, )
)
Plaintiff, ) Casé#N0.05C 4912
V. )
) JudgdoanB. Gottschall
CHECK BROKERAGE CORP. and )
DEAN SLOUGH, )
)

Defendants. )

MEMORANDUM OPINION & ORDER

The court granted in part summary judgmientavor of plaintiff Edward Day on
his class action complaint under the Fair DE€btlection Practice#ct (“FDCPA”), 15
U.S.C. 8§ 1692et seq. See Sept. 26, 2007 Mem. Op. & Order (Doc No. 58).
Subsequently, the court ordered defend&tieck Brokerage Corp. and Dean Slough
(collectively, “CBC”) to bear the costs alass notice. But #h notice never issued
because CBC had no assets. Day now movdsdertify the class and for a judgment of
statutory damages and attorney’s fees.

Decertification

A court may decertify a class wherertdeation becomes improvident.See
Eggleston v. Chi. Journeyman, 657 F.2d 890, 896 (7th Cir. 1981 here can be no class
without notice and CBC has no assets with Whia provide notice or to satisfy the
judgment. Accordingly the coudecertifies the class.

Statutory Damages

Day seeks the maximum $1000 inatstory damages under 15 U.S.C.

8§ 1692k(a)(2)(a). In order to determine tgpropriate level of statutory damages the
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court shall consider “among other relevardtéas . . . [1] the frguency and persistence
of noncompliance by the debtlextor, [2] the nature of noncompliance, and [3] the
extent to which such noncompliance watemional.” 15 U.S.C. 8§ 1692k(b)(1). Day
urges that the maximum statutquenalty is applicable under #hree criteria First, he
contends that CBC’s noncofignce with the FDCPA was frequent and persistent
because CBC admitted to sending the offendwitection letter “toover 100 consumers”
and “the class list provided by Defendantstamns over 400 consumers.” Reply 6. The
statute does not specify whethaongful conduct directed ather consumers is relevant
to consideration of the “frequency and pstence of noncompliance” in an individual
action under the FDCPA. The parties agreesuatmary judgment #t Day received “a
series of four letters . . . in an attemptadlect a debt of $20.4G&nd the court found that
the letters were noncompliant. With respto Day, then, CBC was noncompliant on
four occasions. The resolution of whichwemnse of non-compliant behavior may inform
the statutory damages analysis is ultimateignaterial, hownever, because the court will
impose the maximum level of statutory danmsafpe reasons other than the frequency and
persistence of CBC’s noncompliance.

Day next argues that CBC’s noncomptianwas “nothing but egregious,” Reply
6, because CBC attempted to collect an amaohpermitted by law, falsely represented
the amount of Day’s debt, threatened to thgal action which it could not and did not
intend to take, and used deceptive meemgollect Day’s debt. Additionally, Day
emphasizes, CBC engaged in a practice tlaS#wventh Circuit hadxpressly forbidden
in a earlier case where CBC was a defendAstfor the intentionality of CBC’s conduct,

Day reiterates the wrongdoing he outlined wibpect to the previous two factors.



In opposition to a $1000 award, CBC makesienber of arguments that the court
need not consider under the FDCPA, sashCBC's financial resources, and whether
Day was adversely effected by CBC'’s violatidsee 15 U.S.C. 8§ 1692k(b)(1). However,
CBC does appropriately comg that Day has not estatied that CBC’s wrongdoing
was intentional.

The court found in its summary judgmemtler that CBC violated the FDCPA by
threatening to sue Day whenhiad no intention of doing soSee Mem. Op. & Order 9.
However, that ruling was based on defarid@lough’s deposition testimony, where he
stated that Day’s receipt of a letter threatgrto sue him was an accident because “It's a
county that [CBC] do[es] not sue in.” Whilleat statement supported a finding that CBC
did notintend to sue Day and thereby violated the FD&Rt does not establish that CBC
intentionally violated the FDCPA. Tilne contrary, Slough’s testimony was that CBC'’s
violation was accidental — i.eunintentional. Nonetheles€BC in another letter also
unlawfully represented to Day thathad a right to seek trebdamages, attorney’s fees
and costs against him under lllinois laweewthough the Seventh Circuit had ruled that
CBC did not have such a right @earing v. Check Brokerage Corp., 233 F.3d 469 (7th
Cir. 2000). Thus, with respect to the letter mailed to Day and dated March 24, 2005, the
court concludes that CBC’s noncompliandgéh the FDCPA wa intentional.

Apart from mandating consideration oktkhree factors cited above, the FDCPA
commits the award of statutory damage the discretion of the courtSee 15 U.S.C.

§ 1692k(a)(2)(a). After considering thosecttas, the court is persuaded that the

intransigence of CBC'’s behavior — even aftgtensive prior FDCPA litigation clarified



that its practices were wrongful — makes CB@ipalarly culpable. The court therefore
grants $1000 in statutory damages to Day.

Attorney’s Fees

The FDCPA's fee shifting provision maka non-complying debt collector liable
for the costs of a plaintiff's suit “together twia reasonable attorney's fee as determined
by the court.” 15 U.S.C. § 1692k(a). Thectddition of a reasonable attorney’s fee
begins with the lodestar method&ee Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).
By Day’s calculation the lodestar thed yields a fees award of $66,910.00. CBC
neither objects to the rates charged by Daterneys nor asks theourt to strike or
reduce any time entries becauseytiwere not reasonably expendeeid at 434. CBC
protests instead — without legal supporthat because plaintiff knew that defendant
Slough had no assets after July 13, 200@efw Slough admitted as much at his
deposition) the court should netvard Day any attorney’s febgled to the case after that
date. By CBC's calculation this reduai would net a fee of $30,500.00 for Day’s
attorneys. But CBC finds even this redua@adount “still excesse given the results
obtained” and requests (withoaitation or rationale) an ewn steeper reduction of the
fees to $7500. Resp. 7.

Before entertaining CBC's request for auetion of CBC’s lodstar calculation,
the court must determine whether the rates of Day’s attorneys are reasonable. Craig M.
Shapiro and O. Randolph Bragg cha&gb0 and $465 per hour,spgectively. Other
courts in this district have found thatcburates are appropriate and reasonable for
attorneys of Shapiro’s and Bragg'’s skill and experience and this court does aSesell.

Quiroz v. Revenue Prod. Mgmt., No. 08 C 879, Doc. No. 62 (N.D. Ill. Apr. 16, 2009)



(approving attorney’s fees, includy Shapiro’s $250.00 per hour ratdyicKinney v.
Cadleway Prop. Inc., No. 04 C 8248, 2007 WL 1667390, at *2 (N.D. Ill. Jun. 8, 2007)
(approving Bragg’s $465.00 per hour rate).

Though the FDCPA makes an award tibaney’s fees mandatory, the Supreme
Court has held that a reduction in fees mawggropriate where the plaintiff's attorneys
do not obtain complete victory.See generally Hendey, 461 U.S. at 434-40. Here
plaintiffs prevailed on six out of seven of tRBCPA violations alleged in the complaint.
See Compl.; Sept. 26, 2007 Mem. Op. & d&r (Doc No. 58) (entering summary
judgmentagainst Day only on CBC’s alleged violan of 15 U.S.C. § 1692(g)(a)
because Day failed to meet his prima faci@entiary burden). Day’s attorneys, then,
achieved near-complete success on the metthere a plaintiffhas jointly brought
distinct legal claims based on different faeind legal theories and prevails on only one
set of claims, it runs againsbngressional intent taward attorney’sefes for the effort
expended in prosecuting the entire actioee Hendley, 461 U.S. at 434-35. Here,
however, all of Day’s claims are relatedtt®e same set of facts and indeed are plead
under the same countee Compl. Count I. CBC, moower, has suggested no method
by which the court could carveut hours billed to the sub-claim on which Day did not
prevail from hours billed to the rest thfe action and neither can the court.

As for CBC's request that Day’s attorreyees award be reduced by more than
half based on the date upon which Day bezaaware that defendant Slough had no
financial resources, and then reduced radmi another 75% to $7500 “given the results
reached in this cause,” (Resp. 7) the toejects CBC’s unsupported figure out of hand.

However, Day’s attorneys did not obtain angaeery for the previously certified class.



Accordingly, the court cannot reasonablglude any hours Day’s attorney’s expended
on class certification or any other matters reldterepresentation of the class in its final
fees award. See, e.g., Gradisher v. Check Enforcement Unit, Inc., No. 00 C 401, 2003
WL 187416, at *1, *7 (W.D. Mich. Jan. 22003) (excluding hoursilled to class
certification motion from FDCR fee award where the coudecertified the class at
plaintiff's request due to deféant’s “de minimis net worth”) Otherwise, after a review
of both attorneys’ billing logs the couiihds the number ohours expended by Day’s
attorneys (Shapiro billed 232.2 hours to thigteraand Bragg 19.0) appears in general to
be reasonable. Accordinglyyithin thirty days from tk entry of this order Day’s
attorneys shall submit an amended raky’'s fee request(and appropriate
documentation) that omits any billed timdated to class certigation or other hours
related to representatiaf the class.
Costs

Day also requests reimbursement af ¢osts under 28 U.S.C. § 1920. The power
to award costs is within the discretion of ttlistrict court, whichevaluates the bill “to
determine that expenses are allowable cost items, and thatdbetarare reasonable and
necessary.’Deimer v. Cincinnati Sub-Zero Prods. Inc., 58 F.3d 341, 345 (7th Cir. 1995).
Day, however, has providedettourt with no documentatiomhich would allow it to
conduct such an inquiry. Thus, apart frima $250.00 filing fee, Day’s motion for costs
is denied without prejudice. Day may renbis request for reimbursement of costs with

appropriate documentation thirty days frora thate of the entry of this order.



CONCLUSION

Day’s motion is granted in part and deniegbart. The class is decertified. Day’s

request for attorney’s fees and costs is demigabut prejudice. Day may file a modified

request for attorney’s fees and costs thadys from the entry of this order.

DATED: December 15, 2009

ENTER:

5

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge



