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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICHARD ACOSTA, on behéaof himself )
and others similarly situated, )
CaseNo.05C 7068
Raintiffs,

)

)

) JudgdoanB. Gottschall
V. )
)

TARGET CORP., TARGET NATIONAL )

BANK, N.A., and TARGET RECEIVABLES )
CORP., )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Richard Acosta brought this &mt against Defendants Target Corp.,
Target National Bank, N.A., and Target Reabiles Corp., (collectively, “Target”) on
behalf of himself and a putative class of ikamty-situated individuals, for violations of
the Truth in Lending Act (“TILA”), fraud, breach of contract, tortious interference with
business relations, imposition of a constructive trust, and declaratory relief. (Class
Action Compl., Doc. No. 1.) This matterroes before the court on Target’s motion to
dismiss pursuant to Federal Rule o¥iCProcedure 12(b)(6 (Doc. No. 12.)

I BACKGROUND*

Between 2000 and 2005, Target implemented an “autosub” program designed to
replace certain of its custonsérstore-only credit cards, referred to as “Guest Cards,”
with general-purpose Target VISA cards.Seg Compl. 11 1, 9-10.) In order to
accomplish this, Target sent unsolicited and unapplied-for Target VISA cards to current

and former Guest Card userssedid. 11 11-12.) Recipient®uld activate their Target

! The following facts are taken from Acosta’s complaint and assumed to be true for purposes of

Target's motion to dismiss.
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VISAs by calling a toll-free number, or throw them away and continue to use the Guest
Card. Geeid. 11 15, 49.)

Acosta received one of the unsolicitdarget VISAs in 2005 and decided to
activate it. &eeid. 19, 16.) Although Acdts was initiallyattracted to the Target VISA
by its credit limit and interest rate, Acoséwentually discovered that its terms and
conditions were significantly less favorable than the ones he had enjoyed as a Guest Card
user. Eeeid. Y 16-23.) Acosta was subject to higher rates and fees under the Target
VISA, as well as “stricter underwriting,” whicultimately resulted in his account being
frozen and his credit limit reduced.Se€ id.) Acosta alleges that he was duped into
signing up for the Target VISA, and that he wbaobt have done so had he been aware of
the real differences between the Guest Card and the Target V&&id.(11 60-68.)

Acosta subsequently filed a complaintaggt Target on behalf of himself and a
putative class of similarlgituated indriduals. Gee id. 1 1.) Count | alleges that
Target's autosub program was a violationToEA’s prohibition against unsolicited or
unapplied-for credit cards.Seid. 1 41-51.) Count Il allegdékat Target fded to make
certain disclosures required by TILASeg id. 1 52-59.) Counts lithrough VI allege
various state law causes of action, inclgdifraud, breach of contract, tortious
interference, and imposition of a constructive trusee (d. 1 60-89.) Count VIl seeks a
declaratory judgment that Targefigtosub program violates TILASdeid. 1 90-94.)

. L EGAL STANDARD

Rule 12(b)(6) allows a defendant to seek dismissal of a complaint that fails to

state a claim upon which relief ciwe granted. Fed. R. Ci2. 12(b)(6). In deciding a

Rule 12(b)(6) motion, the court must “constthe complaint in the light most favorable



to the plaintiff, accepting as true all welleglded facts alleged, and drawing all possible
inferences in [the gintiff's] favor.” Tamayo v. Blagojevich, 526 F.3d 1074, 1081 (7th
Cir. 2008). Legal conclusions, however, ax@ entitled to any assumption of truth.
Ashcroft v. Igbal, 556 U.S. |, 129 S. Ct. 1937, 1940 (2009). The plaintiff need not
plead particularized facts, but the factual allegations in the complaint must be sufficient
to “state a claim to relief thas plausible on its face . . . .Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007).
[11.  ANALYSIS

A. Count I: 15U.S.C. §1642

15 U.S.C. 8§ 1642 provides as follows:

No credit card shall be issued cept in response to a request or

application therefor. This prohibition does not apply to the issuance of a

credit card in renewal of, or in substitution for, an accepted credit card.
Pursuant to a grant of statutory authority in 15 U.S.C. § 1604(a), the Board of Governors

of the Federal Reserve System issued Regual&@javhich states in pertinent part that:

Regardless of the purpose for whicleradit card is to be used . . . , no
credit card shall be issued to any person except—

(1) In response to an oral or writteequest or application for the card; or
(2) As a renewal of, or substitute for, an accepted credit card.

12 C.F.R. § 226.12(a). The “affal staff interpretation$”of Regulation Z explain that:
Substitution encompasses the replagemof one card with another

because the underlying account relationship has changed in some way-
such as when the card issuer has:

2 The United States Supreme Court has held that “[u]nless demonstrably irrational, Federal Reserve

Board staff opinions construing the Act or Regulation should be dispositive .Ford’Motor Credit Co.
v. Milhallin, 444 U.S. 555, 565 (1980). Accordingly, “[t]he official commentary to Regulation.Zhas
been regarded as an ‘authoritative interpretation’ of the TILA and Regulation Z by [the Seienit}."C
Rendler v. Corus Bank, 272 F.3d 992, 997 (7th Cir. 2001).



I. Changed its name.
il. Changed the name on the card.

iii. Changed the credit or othdeatures available on the
account. . . .

Vi. Substituted a card user’'s name on the substituted card for
the cardholder’'s name appearmgthe original card. . . .

V. Changed the merchant baseyyided that the new card is
honored by at least one of the persons that honored the
original card. . . .
12 C.F.R. Pt. 226, Supp. | Para. 12(a)(2).

Target argues that the Target VISA is a “substitute card” because it changed the
“credit or other features” and expanded theerchant base” available to Guest Card
users. fee Mem. at 6, Doc. No. 15.) Acostagales that the Target VISA is not a
“substitute card” because the VISA was poovided “because the underlying account
relationshiphas changed in some way,” but rather as “asffer to change [Target’s]
relationship with the card holdet.” (Resp. at 5 (emphasis in original), Doc. No. 34.)
Assuming the allegations in the complaire &ue, the court agrees with Acosta.

According to Acosta, “Defendants allow . Target VISA recipients to reject the
Target VISA and keep the Target GuestdCa (Compl. § 49.) Even if a cardholder

activates the Target VISA, the Guest Caiitl ‘semain[s] capableof being reactivated

and used to make additional purchasesd. { 30;see alsoid. § 50.) Thus, Acosta and

3 Target does not respond directly to Acosta’s argument in its bri€e Reply, Doc. No. 42.)

Instead, Target relies on Judge Pallmeyer’s rulingylimo v. Target Corp., No. 04 C 6267, 2005 WL
1705828 (N.D. lll. July 15, 2005), another TILA case involving Target's autosub prog@eMém. at

2-7.) InMuro, Judge Pallmeyer granted Target's motion for summary judgment, holding that the Target
VISA was a “substitute card” because Target changed the credit and other features on the account, and
expanded the card’s merchant babturo, 2005 WL 1705828, at *6. Judge Pallmeyer’s opinion does not,
however, address the question of whether Target's autosub program was issued because of, or merely
offers, a change in the underlying account relationshiompare Resp. at 5with Muro, 2005 WL
1705828, at *6.)Muro is therefore unavailing to Targettime face of Acosta’s current argument.



the other class members had the optiokeaping their relationship with Targetactly

the same. The Target VISA didhot therefore reflect any “change in the underlying
account relationship,” but rather an offer to change that relationship at the user’s election.
Acosta also alleges that Target VISAs wseat to former Guest Card holders who had
previously cancelled their accountsSedid. 1 11.) For these class members, the Target
VISAs could not have represented a “chamgée underlying account relationship” for
one simple reason: there was no account rektipnto change. Thus, the Target VISA
is not a “substitute card” within the meagiof section 1642. To hold otherwise would
allow credit card issuers taundate their current and former customers with offers for
new credit cards, thereby circumventingLAls prohibition agains unsolicited cards.
Acosta has therefore stated a valid claim theget's autosub program violates section
1642?

B. Count II: 15U.S.C. §1637(a) & ()

15 U.S.C. 8§ 1637(a) requires that issuersretlit cards make certain disclosures
“[blefore opening any account under aopen end consumer credit plan.”
15 U.S.C. § 1637(c) requires that certain ldisgres be made in “[a]ny application to
open a credit card account for any person uadeopen end consumer credit plan, or a
solicitation to open such an aemt without requiring an afipation, that is mailed to

consumers . . .>”

4 Target citepengler v. Sears, Roebuck & Co., 878 A.2d 628 (Md. Ct. Spec. App. 2005), in
support of its assertion that the Target VISA isubstitute card.” (Reply at 2-4.) NowhereSpengler
does the court discuss section 1642, regulation Z, or what it means to be a “substitutScesfokhgler,
878 A.2d at 635-36. The caisetherefore inapposite.

° The precise disclosure requirements for sectl®33(a) and (c) are set forth in Regulation Z at 12
C.F.R. § 226.6, which regulates “acmt opening disclosures,” and 12F@R. § 226.5a, which applies to
“credit and charge card applications and solicitations.”



Target maintains that the Target VIS4 not subject to section 1637 because
“[r]ather than opening awew account, the substitution simply upgraded exsting
account.” (Mem. at 8 (emphasis in originalAcosta argues thahe Target VISA is a
“new account” subject to section 1637 besmuhe Target VISAaccesses a different
account from the one accessed by the Target Guest Card.” (Resp. at 6-7 (citing Compl.
19 14-17, 31-23, 50, 54, 72, 75).) Tdwrt agrees with Acosta.

As a threshold matter, Acosta alleges that many of the Target VISAs were sent to
class members who had previously cancelledr tGuest Card accounts. (Compl. § 11.)
The staff interpretations of Regulation Z clgastate that “[i]f an account has been
closed (for example, due toactivity, cancellation, or expiration) and then is reopened,
new account disclosures are required.” 1E.R. Pt. 226, Supp. | Para. 5(b)(1)(i)(3).
Target was therefore requiréd make section 1637 disclass to former Guest Card
holders who received Target VISAs in the mail.

Section 1637 also applies to Target VISAs that were sent to current Guest Card
users. The staff interpretations to RegolatZ explain that “[w]hther a substitution or
replacement results in the opening of a rewount or a change in the terms of an
existing account for purposes of the disclosure requirements determined in light of
all the relevant facts and circumstance$2 C.F.R. Pt. 226, Supp. 11Ra5(b)(1)(i)(6)(i).

Those facts and circumstances include:

A. Whether the card issuer providéhe consumer with a new credit
card,

B. Whether the card issuer provadihe consumer with a new account
number;

C. Whether the account provides new features orfieradter the

substitution or replacement (such as rewards on purchases);



D. Whether the account can beedsto conduct transactions at a
greater or lesser number of meaats after the substitution or
replacement (such as when aaie card is replaced with a
cobranded general purpose creditdctirat can be used at a wider
number of merchants);

E. Whether the card issuer implemented the substitution or
replacement on an individualized basis (such as in response to a
consumer’s request); and

F. Whether the account becomeslifierent type of open-end plan
after the substitution or replacemésich as when a charge card is
replaced by a credit card).

12 C.F.R. Pt. 226, Supp. | Parab)(1)(i)(6)(ii). “When most of these facts and
circumstances . . . are present the substituor replacement likely constitutes the
opening of a new account for which . disclosures are appropriatefd. Acosta’s
complaint clearly alleges five of these Spelevant facts and circumstances.” First,
Target “provides the customer with a newdit card” by sending each Guest Card user a
new Target VISA, which they can activate ¢slling a toll-free number. (Compl. 1Y 14-

15.) Second, “[t]he accounts have different account numbers, and the . . . Target VISA
account number is not derived from or relai@the Target Guest Card account number.”
(Id. 1 31.) Third, the Target @st Card provides several “ne@atures or benefits,”
including “a higher credit limit and lower APR” than the Guest Catd. [ 64;see also

id. § 31.) Fourth, the Target VISA “can be usedconduct transactions at a greater . . .
number of merchants” than the Guest Card; whereas the Guest Card could be used only
in Target stores, the Target VISA is a “genersg” credit card that can be used in almost

any store. I@d. Y 48.) Fifth, the Target VISA wasdtimately “implemented . . . on an

individualized basis,” and “imesponse to a customer’s request,” since customers had to



call the toll-free number to activate the cirdd. § 15.) Thus, Acosthas alleged “most
of the facts and circumste®s” that suggest the opegi of a “new account.”See 12
C.F.R. Pt. 226, Supp. | Para. 5(b)(1)(i)(6)(iilAcosta has therefore stated a plausible
claim that Target failed to maltke disclosures reqd by section 1637.
C. Count Ill: Fraud

1. Preemption

15 U.S.C. § 1610(e) states that “[t}he psions . . . of section 1637 of this title
shall supersede any provision of the law asfy State relating to the disclosure of
information in any credit or charge card apalion or solicitation . . . , except that any
State may employ or establish State laws for the purpose of enforcing the requirements of
such sections” The staff interpretations of Regtibn Z explain that “state laws
prohibiting unfair or deceptive trade praetsc concerning credit and charge card
applications . . . are not preempted.2 C.F.R. Pt. 226, Supp. I. Para. 28(d)(3).

Target argues that Acosta’s stéaer fraud claim is preempted by TILA. (Mem.
at 11.) Acosta urges that “Regulation expressly exempts Plaintiff's claims from
preemption by TILA.” (Resp. at 7.Jhe court agrees with Acosta.

The application of common-law fraud ipeciples to credit card solicitation

materials does not, contrary to Target's assertion, “mandate additional disclosures that

6 Acosta also alleges that the Target VISA arel@uest Card “are reported distinct accounts to

credit reporting agencies,” and af recipient chooses to activate fhiarget VISA, “the accountholder’s
credit reports show the Target Gu&ard as ‘Account Closed by Consumer.” (Compl.  31.) These
allegations also militate in favor of finding that the Target VISA was a “new account.”

! See also 12 C.F.R. § 226.28(d) (“State law requirements relating to the disclosure of credit
information in any credit or charge card application or solicitation . . . are preempted. State laws relating to
the enforcement of [sectidi637] are not preempted.”).

8 The only case cited by Targetsapport of its preemption argumebianna v. Air France, 334 F.
Supp. 52, 59 (S.D.N.Y. 1971), relates only to the ppaie effect of federal airline regulations, and is
therefore inapposite.Sée Mem. 11-12.)



federal law does not require.(Resp. at 10.) Rather, tleailability of common-law
fraud claims provides consumers with recodosensure that an issuer’s TILA-mandated
disclosures are accurate, ‘Ui [the issuer] chooses tmmake statements beyond those
required by TILA, . . . that thesstatements comport with ggate law tort duty to avoid
misrepresentation.’Permobil v. Am. Express Travel Related Servs. Co., 571 F. Supp. 2d
825, 840 (M.D. Tenn. 2008) (rejecting pmgetion argument under 12 C.F.R. 8
226.28(a)). In other words,ase law fraud claims servi®@ “enforce” section 1637’s
disclosure requirements. Twold otherwise would allow edit card issuers to make
misrepresentations with impunity, and suehresult would contravene TILA’s stated
purpose of “assur[ing] a meaningfdisclosure of credit ters. . . , and [ ] protect[ing]
the consumer against inaccurate and unfair. credit card practices.” 15 U.S.C. §
1601(a). Indeed, the Federal Reserve stafbgnized the importance of preserving fraud
claims by expressly providing that “state laws prohibiting unfair or deceptive trade
practices concerning credit and charge caylieations . . . are not preempted.” 12
C.F.R. Pt. 226, Supp. I. Para. 28(d)(3). dtistate laws conaeing unfair and deceptive
trade practices provide consumers with skegutory equivalent of a common-law fraud
claim. For example, lllinois’ version ahe Uniform Deceptive Trade Practices Act
states that “[a] person engages in a deceptive trade practice when . . . the person:

(5) represents that goods services have . . . clanteristics, ingredients,
uses, benefits, or quantitiesathithey do not have . . . ;

(11) makes false or misleading stagts of fact concerning the reasons
for, existence of, or anumts of price reductions;

(12) engages in any other conduct whaimilarly create a likelihood of
confusion or misunderstanding.



815 Ill. Comp. Stat. 8§ 510/2. the lllinois Act survives the preemptive effect of section
1610(e), then so must Atkins’ common-lavadd claim, which seeks to hold Target
responsible for the misleading, or at leashfusing, statements it allegedly made in
connection with its credit card solicitations. Accordingly, the court finds that Acosta’s
common law fraud claim is not preempted by section 1610%e9.Greer v. Majr Fin.
Corp., 105 F. Supp. 2d 583, 585-90 (S.D. Miss. 200@)ding that plaintiff's common-
law fraud claim not preempted by section 1610(e)).

2. Misr epresentation

As a backstop to its preemmmn argument, Target argutsat Acosta’s fraud claim
is infirm on the merits. See Mem. at 9-11.) According to Tget, “the Plaintiff is really
complaining not about any affirmative misreprgsgéions by Target, but rather about five
things that Target didot say.” (d. at 9.) Target argues that “[the complaint fails to
state a claim for fraudulent concealment becalesmget owed no duty of disclosure.”
(Id. at 10-11.) Target also suggests that f&edraud claim fails because Acosta “could
... have discovered the thuthrough a reasonkinquiry or inspection . . . .”Id. at 11.)
Acosta argues that he has “statedthw particularity, not only the explicit
misrepresentations, but the facts suppress¢lgsp. at 12.) Acosta argues further that
“[i]t is not reasonable to expette recipient of an offer tmvestigate whether the offer
of a credit card line of a given amount atd given rate is a bona fide offerfd.j The
court agrees with Acosta.

Acosta’s claim is not for “fraudulent concealment,” as Target attempts to
characterize it, but for fraudulent inducemertiee(Compl. 19 60-68.)See N. Am. Truck

& Trailer, Inc. v. M.C.I. Comm. Servs,, Inc., 751 N.w.2d 710, 713 (S.D. 2008) (setting

10



forth elements of fraudulent inducemeht)Contrary to Target'sssertion, Acosta lists
several affirmative misrepresentationkegédly made by Target. For example:

e Target represented that “the onlyrthithat has changed between the Target
Guest Card and the Target VISA is the plastic,” when in reality users would
be subject to “more stringent undeitmg criteria.” (Compl. 11 61-62.)

e Target's “primary selling point[ |* was that the Target VISA had “a higher
credit limit and lower APR” than the Guest Card, when in fact the VISA’s
variable APR, penalty APR, and latharges made it more expensive for
certain users.Ilqd. 1 64, 66.)

e Target represented that Guest Card hsldiead to accept the Target VISA or
else lose access to theirrgat lines of credit,” whem reality they were free
to continue using their Guest Card&d. ([ 49, 67.)

Target’'s argument that Acosteould . . . have discoverdte truth through a reasonable
inquiry or inspection . . . ” (Mem. at 11) &so misguided. Acosta is not required to
undertake any inquiry or insption where he is the afjed victim of affirmative
misrepresentations by TargeSee Engels v. Ranger Bar, Inc., 604 N.W. 2d 241, 246

(S.D. 2000) (holding that “akng as [plaintiff] reasonaplrelied upon the fraudulent

o According to the complaint, “The Target Gu&€strd agreement specifies that the laws of South

Dakota apply to the agreement.” (Compl. § 85.) Target argues that Acosta’s fraud claims should be
evaluated under lllinois law, since lllinois is “where freud occurred.” (Reply &t0.) Target's argument

fails. “[R]egardless of the breadth of the choice of law provision, tort claims that are dependent upon the
contract are subject to a caadt’'s choice of law provisions.’Amakua Dev. LLC v. Warner, 411 F. Supp.

2d 941, 955 (N.D. lll. 2006). In deciding whether a claim is “dependent” upon a contract, courtseexamin
whether: “(1) the claim alleges a wrong based on the construction and interpretation of the c@ntheet; (

tort claim is closely related to the parties’ contractual relationship; or (3) the tort claim could not exist
without the contract.” Id. Acosta’s fraud claim is “closely ré&d” to and “could not exist without”
Acosta’s contractual relationship with Target, sincerttigrepresentations at issue were allegedly used to
fraudulently induce Acosta’s agreementhe terms of the Target VISASde Compl. 1 60-68.) Thus, the

court will apply South Dakota law for purpos#fsevaluating Acosta’s fraud claim.

11



representations of [defendarithe reasonableness of his inquisyirrelevant.”). Acosta
has therefore adequately statedaim for fraud against Target.
D. Count 1V: Breach of Contract

As Acosta acknowledges in his complaitite Guest Card agreement contains a
provision that gives Target “theght to change this Agreemifincluding the right to add
additional terms) and apply those changesaty existing balance on the account.”
(Compl.§ 26.) Target argues thiie “upgrade” from the Gue€tard to the Target VISA
“was just such a change,” and therefore cannot be a breach of contract. (Mem. at 12-13.)
Acosta points to anothgrovision in the Guest Card agresmh, which states that Target
can “limit or cancel your acant.” (Compl. I 25.)Acosta attempts to characterize this
provision as an “express limitati” on Target’s right to makehanges to the agreement.
(Id.) Because the Target VISA represents‘@margement” of the Guest Card account
(rather than a limitation or caellation), Acosta argues tha@frget breached the Guest
Card agreement. (Resp. at 12-13.) Towericdoes not entirely age with either party,
but declines to dismiss Acosta’s breach of mwgttclaim at this stage of the proceedings.

Because neither party has attached ahythe relevant documents, the court
declines to rule on issues relating to therimtetation of the Guest Card agreement or its
application to the autosub prografn(See Compl.; Mot.) What is more, the court rejects

Target's argument that Aco&d'voluntary acceptance” ahe Target VISA forecloses

10 Although the court declines to rule on théssues, it seems unlikelyaha contract provision

giving Target the right to “limibr cancel” an account will serve to linTarget’s express right to “add
additional terms” to the agreement. (Compl. 11 25-26spems equally unlikely that the autosub program
will constitute a breach of the Guest Card agreemernwbefendants allow . . . Target VISA recipients
to reject the Target VISA and &g the Target Guest Card.ld( T 49.) Nonetheless, these are factual
guestions to be resolved at tiammary judgment age.

12



his breach of contract clai Under South Dakota Idw “intent to acquiesce or waive is
essential to establishing a waiver to a breaatoofract . . . , andw&aiver must therefore
be a voluntary, intentional reljuishment of a known rightDucheneaux v. Miller, 488
N.W.2d 902, 911 N.8 (S.D. 1992). Accordingljn]o waiver existswhere acceptance is
induced by fraud,” and to wagva right, “one must havelflkknowledge of the facts and
knowledge of the breach.1d. Though Acosta called the 1-800 number to activate the
Target VISA, he and the class members vaegedly “misled by Defendants[’] written
representations . . . into believing that thed to accept the Target VISA or else lose
access to their Target lines of credit.Cofnpare Compl.  16with id.  67.) Acosta
could not therefore have thdfull knowledge” of his rigls. Accordingly, the court
declines to dismiss Acosta’s breach of contract claim.
E. CountsV Through VII

Target argues that counitsthrough VII should be disissed “because they rest
upon the same false assumption as the ¢iosint,” namely that the autosub program
violates TILA. (Reply at 13-14.) Since theurt has denied Target’s motion to dismiss
with respect to the TILA counts, Target's motion is also denied with respect to Counts V
through VII.

V.  CONCLUSION

For the foregoing reasons, Target’s rantto dismiss [Doc. No. 12] is denied.

ENTER: IS

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: July 20, 2010

As set forth above, the Guest Card agreement is governed by South Dakota law.
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