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Defendants’ motion to dismiss [37] is granted in part and denied in part. Plaintiff’'s motion to file an
amended complaint [39] is granted.

M| For further details see text below.] Docketing to mail notices

STATEMENT

Plaintiff Judy Thornell filed a lawsuit in seatourt suing defendants Marsh & McLennan Compaljies,
Inc., Marsh, Inc., Marsh USA Inc. (Nevada) and Marstt@ient Inc. (collectively “Marsh” or “defendants])).
After defendants removed this matter to federal court, the case was transferred to a multi-district [litigatio
proceeding pending in New Jersey. After the case retdmered plaintiff filed an amended complaint alleg|ng
claims against the defendants for breach of contraezchrof fiduciary duty and negligence. Defendants mpved
to dismiss, arguing that all claim are barred by thdiegiple two-year statute dimitations. Rather th
respond, plaintiff filed a motion for leave to file a sed amended complaint. Defendants argue that plgntiff
failed to cure the deficiencies thiglentified in their motion, and thahg amendment would therefore be futife.
Defendants’ motion to dismiss is granted in part amdedkin part. Plaintiff’'s motion to file an amended
complaint is granted.

Plaintiff alleges that she and Harsband hired Sedgwick of Californlag. in the mid-1980's to provige
insurance brokerage services, and that Marsh beglaméff's insurance broker when Marsh bought Sedgwick
in 1999. Plaintiff alleges that she directed Marsh taiol§top-of-the-line” insurance coverage for her Colorfado
home, including full replacement value in the event lolsa. The coverage wataced with Fireman's Fu
Insurance Company (“FFIC”) and Marsh purportedly espnted to plaintiff that the policy met her
requirements. After her home was damaged in 1882800, plaintiff sought coverage for the damage under
her insurance policy. FFIC made seveffrs to plaintiff, but plaintiff regcted these offers as none represented
full replacement value. In 2002, plaintiff sued FFIC to recover for her losses. Plaintiff alleges thzl Marst
provided her with no assistance in her dispute with FRId, instead paid some of FFIC’s defense cogfs in
FFIC’s lawsuit with plaintiff.

Although generally a complaint need not anticipaté@ ercome potential affirmative defenses, “[w]hen
the plaintiff effectively pleads hersaltit of court by alleging facts sufficieto establish a statute of limitatiops
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STATEMENT

defense, dismissal is appropriat&liompson v. Continental Cas. Co., 602 F. Supp. 2d 943, 945 (N.D. Ill. 200D).

Because plaintiff has submitted a second amended cminptaich she maintains provides “more detailed dgate
when relevant events and alleged breaches of coatndaduties owed [plaintiff] occurred,” | have considgred
the proposed second amended complaint in reviewing defendants’ arguments.

Both parties agree that the three claimssaitgiect to a two-year statute of limitationSee 735 ILCS
5/13-214.4 (two-year statute of limitatiofes claims against insurance broKer#ll three claims are premis¢d
on roughly the same seven or eiglitégations. The first group of allegations center generally around thg fact
that Marsh allegedly failed to procure “tofthe-line” full replacement value coveraggee Sec. Am. Com
150(1), (b)-(d), 1 54(a)-(d), 1 63(a)-(c). The three claims also rest on additional allegations: (1) Marsh jalleged
failed to assist/advise her in her dispute with FFICM@jsh allegedly abruptly terminated its relationship \Hlith
plaintiff and failed to inform her that FFIC was nehewing its policy; and (3) Marsh provided finangial
assistance to FFIC to cover legal defense costs in the lawsuit with plaintiff.

With respect to all three claims, the primary diggsbefore me centers on when plaintiff's clajms
accrued. Defendants cit® numerous cases which stand for theppsition that a plaintiff's claim against gan
insurance broker accrues when the insuranogpany denies the plaintiff's claingfee Commonwealth Ins. Co.
v. Sone Container Corp., 323 F.3d 507, 509 (7th Cir. 2003) (claims against insurance broker accruefl when
insurance company denied coverag®ie Farm Fire & Cas. Co. v. John J. Rickhoff Sheet Metal Co., 914
N.E.2d 577, 594 (lll. App. Ct. 2009) (samélaintiff argues that her casedistinguishable because her clgim
was never actually denied, and the dispute betwentifil and FFIC was over homuch FFIC was obligat
to pay hef. This is a distinction without a meaningful diffeoe. Clearly, plaintiff was aware, on the date|she
filed a lawsuit against FFIC at thadat, that FFIC was refusing to pay ttee replacement value for her losses.
Under the reasoning of the Illinois cases cited by defesdplatintiff's claim accruedt the point at which she
understood she was not getting full replacement valeeaBse plaintiff filed her lawsuit against FFIC in 2002,
and she did not file the instant lawsuit until 2006, henwddased on Marsh'’s alleged failure to procure “tog}-of-
the-line” coverage are dismissed as untimely. To thenegtaintiff bases her thredaims on the allegation thiat
Marsh, in 2001, “abruptly terminated its relationship Wghaintiff]” and failed to advise her that FFIC wgas
terminating her policy, plaintiff was certainly aware of those facts in 2001. These allegations are also time
barred.

Defendants, moving to dismiss, focus on the plaintifiegations concerning the alleged failurg to
procure “top-of-the-line” coverage. However, plainéif§o relies on additional allegations, some of which| did
not occur untilafter FFIC made it clear it was ngbing to pay plaintiff full replacement value for her losges.
Plaintiff's claims based on these allegations, therefareld not have accrued at the time plaintiff filed [her
lawsuit against FFIC. First, plaintiff argues that Marslefato assist her in her dispute with FFIC. It segms
clear that plaintiff would have been ame of Marsh'’s failure to assist andivése her from the start of the lawsjit
in 2002 to its conclusion in 2004. Some, but not all, ofgérsod falls outside the two-year statute of Iimitaticirs.
To the extent this failure to assist/advise is basati@period prior to April 13, 2004 (plaintiff filed the instgnt
case in state court on April 13, 2006 saswn by the date stamp on Ex. A to the notice of removal), it ig[time
barred. Second, plaintiff maintains that Marsh improperly paid the defense costs of FFIC in its lawguit wit
plaintiff. Because | cannot deterreifirom any of the complaints whehaintiff first had knowledge of this
allegation, these allegations cannot be dismissed as time-barred at this time.

Thus, plaintiffs’ claims survive to the extent deised above. | reject defendants’ additional argurpent
that | should dismiss the breach of fiduciary duty claith@ut engaging in a choice of law analysis. Rather fhan
provide any developed argument for the laws of @alo, California and Nevada, defendants merely prcﬂ:/ide

a handful of case citations for each stdtelight of the fact that it appearsatithe law in at least some of th¢se
states is not so settled as defendants suggest, andéetedandants have failed to sufficiently develop|this
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STATEMENT

argument, | decline to address the issue of an insetamker’s fiduciary duty prido deciding which state|s
law will apply to this dispute.

1. In their opening brief, defendants first argtieat plaintiff's claims accrued at the time that
Marsh allegedly failed to procure the “top-of-the-line” insurance. Defendants then change tack
in their reply, and argue that the claims aeck when plaintiff understood that FFIC was not

going to pay her full replacement value. | agree that defendants got it right in their reply brief.
The main case they cite in their opening bi8dite Farm Fire & Cas. Co. v. Rickhoff, 914

N.E.2d 577 (lll. App. Ct. 2009), clearly states thiatims against an insurance producer accrue
“the moment when coverage is denied.”

2. | note that the non-lllinois state cases citeglhintiff are irrelevant to the issue of accrual
under lllinois law.
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