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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DETLEF SOMMERFIELD,

Plaintiff, CasdéNo. 06 C 3132

V.

JudgdoanB. Gottschall
CITY OF CHICAGO,

N e e N N e

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Detlef Sommerfieldhas been a Chicago Police Officer for many years. During
much of that time, he served in the Chicagbdedepartment’'s (“CP¥") Eighth District.
Sommerfield sued the City of Chicago (the “Cjtglleging that one ofiis supervisors at the
Eighth District, Sergeant Lawrence Knasiak, eygghin a pattern of anti-Semitic and anti-
German harassment against Sommerfield. Soffrefteis of German national origin, and he
identifies as Jewish. Sommerfield also gdle that he was subject to other forms of
discrimination based on his relagi and national origin, and tharce he complained about this
discrimination, his supervisors d¢pen retaliating against him. @oerfield and the City have
filed cross-motions for summary judgment.

|. BACKGROUND

Sommerfield joined the CPD in July 1994 and has continued to serve as a police officer
since that time. SeeDef.’s Ex. 1 at D0739.) By the year 2000, Sommerfield had been assigned
to the CPD’s Eighth District. He served on thigd watch in the Eighth District until August
2007, when he received a requested transfeet&itist District. (Def.’s Rule 56.1 Stmt. § 1.)
During much of Sommerfield’'s time at the Eiglistrict, Lieutenant Carson Earnest served as

the Watch Commander and was responsible fogaisgj officers to specifibeats or duties each
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day. (d. T 2.) Other senior officers who workatthe Eighth District with Sommerfield
included Knasiak and SergeaBtstty Woods and Christin@eierl (formerly Christine
Pickering). (d. 11 3-6.) The parties disputee extent to which these other officers, especially
Knasiak, exercised control over Somnmad’s day-to-day activities.

Sommerfield alleges that, in apprortely 2000, Knasiak began publicly making
frequent offensive and hostile comments dt®ommerfield’s Jewish religion and German
national origin:

Sgt. Knasiak would say to me and/on@ts at the Chicago Police Department:

1) why didn’t Hitler kill all of you Jews; you shadiknow, you are one; 2) burn

Jew burn; 3) f--k--g Jew boy; 4) you Jeare bloodsucking parasites; 5) don’t

you two jagoffs go pulling over Jews and niggers all night; 6) Germans should be

shot in the head for not getting ridtbke Jew problem; 7) did your parents crawl

from under the fence in the concentration camp; 8) f-k--g Germans can’t do

anything right; they missed a whole bunchlefvs and now they are living in this

f--ked up country; 9) Germans are just likggers, couldn’t get rid of them then,

can't get rid of them now; 10) hodo you fit 1000 Jews inside of a car--by

putting them in the ashtray and so forth.

(Pl’s Ex.1 1 3.) The exact details of the harassment are someazyatBommerfield cannot
recall any specific dates on whibhrassing remarks were made. But he insists that Knasiak
made these remarks repeatedly and continuouslymukiple years. In affidavits provided to
the court, some of Sommerfield’s co-workeorroborate Sommeeld’s account, although none
of these other officers aeble provide many specifics.

Sommerfield avers that he complainepaatedly to Knasiak, Earnest, Woods, and
Deierl. (Pl.’s Ex. 1 11 4-5.) Sommerfieldneplained to CPD’s Internal Affairs Division
(“IAD”) about harassment in March 2004, and dirc@l investigation orcomplaint register
(“CR”) was initiated on March 16, 2004. (Pl.'s.EKK at D0819.) IAD nvestigator Christopher

Taliaferro conducted the investigation into Soenfield’'s CR, and as a result, on April 30, 2007,

the Superintendant ordered that Knasiakimpended. In June 2004, Sommerfield filed a



charge against the City with the Equal ftayment Opportunity Commission (“EEOC”).

(Def.’s Ex. 1 at DO761.) ThEEOC investigated the chargad issued a determination on
November 29, 2004 stating that “evidence obtaingtie investigation establishes reasonable
cause to believe that [CPD] violated Titlel ¥y harassing [Sommerfield] based on his national
origin, German, and religion, Jewish.” (Pl.’s Ex. 17.)

Sommerfield alleges that, after compla@ the harassment continued and that his
supervisors began inflicting further acts adaimination. Accordingo Sommerfield, he was
often assigned undesirable duties, was forceséohis own car, to work alone, to work in
dangerous parts of the city, and had his starting times changedrheg(@Pl.’s Ex. 1 11 6-17.)

On March 15, 2004, Knasiak initiated a CR aga8@mmerfield for alleged insubordination.
(Def.’s Ex. 16 at D0998.) After a lengthy invigsition, the Superintendent of Police, Philip
Cline, ordered that Sommerfield be suspended on June 14, 2006t [J0987.) Other police
officers initiated CRs against SommerfigddJanuary 2003, December 2004, and April 2005.
(Def.’s Ex.1 at D1090, D1148, D0938.) As a resBtimmerfield served two more suspensions
and was reprimanded oncdd.(at D1071, D02128.) Sommerfielehs also denied a position as
a K-9 handler sometime in 2006 or 2007, even though he was omfwisli-qualified
candidates. (Def.’s Rule 56.1 Stmt. § 22.)

On July 12, 2006, Sommerfield filed additional EEOC charge complaining of
retaliation. The EEOC investigat the charge and issued a determination on August 14, 2009
that there was “reasonable cause to believe that [Sommerfield] was retaliated against for
engaging in protected activity, that he was subjected tdfdrent terms and conditions of

employment, discipline and suspension iolafion of Title VII.” (Pl.’s Ex. C.)



Sommerfield filed his original complaint this case on June 6, 2006. (Doc. 1.) The
most recent version, Sommerfield’s Second Adedl Complaint (the “Complaint”), was filed
May 10, 2008. That Complaint asserted fivards. Count | alleges discrimination and
harassment based on religionoudt Il alleges discriminatioma harassment based on national
origin. Count Il alleges retalimn. And Counts IV and V each allege violations of 42 U.S.C.
88 1981 and 1983. Sommerfield’s case has a Iastgrigiwhich need not be discussed for the
purposes of this opinion. At this point, the odbfendant in this case the City, and it has
moved for summary judgment @l of Sommerfield’'s claims. (Doc. 413.) Sommerfield has
made cross motions for summary judgment laasl moved to strike the City’s affirmative
defense. (Docs. 354, 355, 375.) There are a number of other related motions that remain
pending which the court will also address.

[I. ANALYSIS
A. Sommerfield’s Motion for Sanctions

As a preliminary matter, Sommerfield hded a motion for sanctions against the City.
(Doc. 488.) Sommerfield complaitizat the City failed to disclosevidence in response to his
document requests. The allegedly withheld enae is apparently two resolutions passed by the
Chicago City Council congratulating Knasiak his retirement from CPD on November 13,
2007 and February 6, 2008. The resolutions arequise, publicly available. As the City
points out, when searching for “Lawrence Knasiak’Google, the first tavsearch results link
to the evidence.

Even if Sommerfield could show that théy® conduct is technicBl sanctionable, the
court does not see any reasomaétieve the City acted in bad faith or that Sommerfield has

suffered any prejudice whatsoev&ommerfield contends that this latest slight by the City is



part of a pattern of discovery misconduct.support of this argument, Sommerfield points to
court orders regarding depositions and settlement negotiations which the City allegedly violated,
and he contends, the City repeatedly acted towdisdepositions. All othis earlier complained
of conduct occurred more than two years ago. This is ancient histalyhe court declines
Sommerfield’s offer to peer back in tine examine the City’s conduct in 2007 and 2008.

Sommerfield’s motion is denied.

B. Summary Judgment Standard and Procedure

Summary judgment is propelf the pleadings, the discoveayd disclosure materials on
file, and any affidavits show thahere is no genuine issue asatty material fact and that the
movant is entitled to judgment as a matter wf.’laFed. R. Civ. P. 56(c). Rule 56 “mandates the
entry of summary judgment, after adequateetifor discovery and upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at tiGalotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

At the summary judgment stage, the cainduld view the evidence in the light most
favorable to the nonmoving party, drawingiaferences in that party’s favoCedillo v. Int'l
Ass’n of Bridge & Structurdron Works, Local Union No.,5603 F.2d 7, 11 (7th Cir. 1979).
However, the evidence presented at this stage must comport with the Federal Rules of Evidence
and be admissible at tridlnited States v. 5443 Suffield Terrace, Skokie 6ll7 F.3d 504, 510
(7th Cir. 2010), or it must consist of affides “made on personal knowledge, set[ting] out facts
that would be admissible in evidence, and show[ihgj the affiant is competent to testify on the

matters stated,” Fed. R. Civ. P. 56(e)(1).



In addition to complying with the Federal Rsil¢he parties must also adhere to the Local
Rules for the Northern Districif lllinois and thiscourt’s Standing Order Regarding Motions for
Summary Judgment. Local RUé.1 provides that the movimagrty shall serve and file:

1) any affidavits and other materialdeged to in Fed. R. Civ. P. 56(e);

2) a supporting memorandum of law; and

3) a statement of material facts as taahithe moving party contends there is no

genuine issue and thattele the moving party to a judgment as a matter of
law . . ..

The statement referred to in (3) Bleansist of short numbered paragraphs,

including within each paragph specific references tioe affidavits, parts of the

record, and other supporting materialse@lupon to support the facts set forth in

that paragraph.
L.R. 56.1(a). The party opposing summary juegiris required to respond with its own
supporting evidence, memorandum of lang &a concise response the movant’s
statement . ...” L.R. 56.1(b). The opposiagty’s Rule 56.1 statement should also contain
“any additional facts thatquire the denial of summary judgmentd. The opponent must
include references to imipporting materialsld. Local Rule 7.1 sets a page limit of fifteen
pages for all briefs. Any briefs exceeding thattlimust contain a table of contents and table of
cases, and, if a party fails to seek prior leavidéa@ brief in excess of the limit, the brief is
subject to being stricken by thewt. L.R. 7.1. This court’'s &hding Order makes clear that all
argument must be contained in the party’s baef] not in the Rule 56.1 statement. Standing
Order at 1-2. The court may deny a motion fonswary judgment for failure to comply with the
rules.

The purpose of the procedures set fortthese rules is not to burden counsel with

technical requirements. Rath#ris process is designed to asshe court in focusing on the

actual disputes in the cas€éhe Rule 56.1 statements shouldib@ted to key facts upon which



the summary judgment motion will succeed or f&hch paragraph should contain a single fact,
and a reference to the party’s best evidence forfaleat A long list of refeneces to the record is
not necessary because, at this stage, the party need only show that a dispute exists. This is not
the opportunity for each side to try and provecése. If multiple references are necessary to
support a paragraph, that suggests the paragrapid@scn inference, rather than a fact. All
inferences from the facts should ¢centained in the party’s briefSeeStanding Order at 2. The
opposing party’s response shoulddoef. If the fact is undispatl, nothing more need be said.
If the fact is disputed, the opparteshould simply state “Disputedgive no more than a brief
explanation, and include a refererto the record. Again, one ordweferences to the record is
sufficient.

The parties in this case have failed ¢mform their motions tthis procedure. The
City’s Rule 56.1 statement includes seventyernparagraphs—one less than the maximum of
eighty permitted by Local Rule 56.1(a). But egalnagraph contains numerous facts. This
bulking up of the statement makes it very diffidar the opposing party to respond concisely,
and it is almost impossible for the court to éiscwhere the true dispute lies. Sommerfield’s
failure to comply with the rules is even magregious. Sommerfield has divided his motion for
summary judgment into two separate motiord {ncluding his additiorlanotion to strike the
City’s affirmative defense). For each onen®woerfield has filed a lengthy motion filled with
argument in addition to an oversized memorandutawef He includes no table of cases. The
court could strike Somaerfield’s motions for failure to comply with Local Rule 7.1, but, as
shown below, each one is easily disposed of omiwits. Both parties ke violated the letter
and spirit of the rules regardj the Rule 56.1 statements by imdihg lengthy argument in these

documents and by loading up each paragraph witty $tring citations to ptions of the record.



As a result, these statements are mostly unheipthe court. Theaurt has little confidence
that a second round of briefing would improve sitaation, so the court proceeds to address the
merits of each motioh.

C. Sommerfield’s Motion to Strike the City’s Affirmativ e Defense and Motions for
Summary Judgment

Sommerfield has moved to i the City’s affirmative defese. Sommerfield, himself,
recognizes that the motion is untimely. FederdeRid Civil Procedure 12(f) permits a party to
make a motion to strike an affirmative defenstin 21 days of being served with the answer
containing the defense. The city filedasiended answer on April 20, 2009. (Doc. 315.)
Sommerfield’s motion was filed on Septembd; 2009. (Doc. 354.) On its own initiative,
however, the court may choose to addteesmerits of a motion to strikéVilliams v. Jader
Fuel Co, 944 F.2d 1388, 1399 (7th Cir. 1991). Looking tortlexits in this case, it is clear that
Sommerfield’s motion should be denied.

Sommerfield contends that, uolation of Magistratadudge Cole’s May 12, 2008 order
(Doc. 199), the City expanded its affirmatidefense based on the Supreme Court cases
Burlington Indus., Inc. v. Ellerttb24 U.S. 742 (1998), arkhragher v. City of Boca Ratpb24
U.S. 775 (1998). In the May 2008 order, Judge @eleed Sommerfield’sequest to strike the
City’s FarragherEllerth defense as lacking sufficient factafinition. JudgeCole concluded
that although the Citg answer included only a bare bones statement of the defense,

Sommerfield had sufficient notice through the Gityterrogatory responses that the defense

! Sommerfield has filed “corrected” versions of many of his summary judgment documents including his

motions, memoranda of law, Rule.b&tatements, and appendiceSedDocs. 382, 438, 439, 440, 441, 442, 443,
444, 445, 446, 447, 448, 449, 450, 451, 452, 453, 454, 455, 456.) These documents weter filgefizig on
Sommerfield’s motions was already complete. The City has not sought any relief in light of these late filings—at
least as far as the court can ascertain, and the “correcteafhdats do not appear to differ significantly from the
originals. But the court notes that plaintiff should have sought leave to make any corrections. The court and the
City should not have to compare dozens of documents to determine if Sommerfielisargmeak something past
the court’s attention. Finally, Sommerfield has impropddgignated several documents as new motions. The clerk
is ordered to terminate pending motions appearing at docket entries 365, 452, 453] 456, an
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would “be based on plaintiff's failure to have dgd himself of procedures that the City has put
in place to deal with #hkind of discrimination claims involvead this case.” (Doc. 199 at 13.)
Sommerfield thus understood that tFearagherEllerth defense required the City to prove that
it “had a policy and procedure in place to resadwid handle discrimination complaints” and that
Sommerfield failed to avail himsedff the appropriate procedurdd.((quoting Sommerfield’'s
motion).) Judge Cole orderduht, “If, however, the defense something other than Mr.
Sommerfield’s mere failure to have complairaxbut the discriminatioand retaliation alleged

in the complaint, the City must inform M8ommerfield of the additional aspects of that
defense.” Id. at 14.) This court later affirmed Judge Cole’s ord&eeDoc. 224.)

In an amended answer, the City recits bare bones defense as follows:

If plaintiff were subjected to a hostieorking environment under applicable law,

defendant is not liable because defen@xetcised reasonable care to prevent and

promptly correct any harassing behaviod laintiff unreasonably failed to take
advantage of preventative or corrgetavenues or otherwise avoid injury.
(Doc. 315 at 36 1 3.) This statement of the defeltes not appear to magdly differ from the
defense as described in Judge Cole’s ordée court does not agrevith the premise of
Sommerfield’s motion that the City s@omehow expanded its defense.

Sommerfield suggests that Judge Coledeoihad the effect of limiting the City to
arguing only the semnd element of thEBarragherEllerth defense: that Sommerfield failed to
avail himself of the City’s procedure for addressing discrimination. Sommerfield contends that
he was denied discovery redamg the existencef procedures to prevent and correct
discrimination. This argument is nonsensicBhe City can only estabhsthe second element of
the defense if it first establishes that it had@cpdure in place for respding to discrimination.
And Judge Cole found that Sommerfield ha@adly obtained discovery of the City’s policy.

(Doc. 199 at 13.) The contours of City'deiese are clear, and the motion is denied.



Sommerfield has also filed a sepanatgtion for summary judgment on the City’s
FarragherEllerth defense. (Doc. 354.) Sommerfield'®tion first argues that, because
Supreme Court case law requires tlily @ prove both elements of tl@rragherEllerth
defense, and because the court previously ldrihe City to arguing only the second element,
the City cannot establish the defense as a matter of law. If this argument is not completely
disingenuous, it is certainly meritless. Neithadge Cole nor this court would have refused to
strike the City’s defense while, at the saim@e, limiting the defense in a way which would
make it impossible to establish the defenseany event, the couwill deny Sommerfield’'s
motion as moot. ThEarragherEllerth defense only becomes necessary if Sommerfield can
first establish that h&vas subjected to discrimination by a superviseee Ellerth524 U.S. at
765. As explained below, Sommerfield has failed to make this required showing, so the
affirmative defense will never be at issue.

Sommerfield’s other motion for summarnydgment is also easily disposed of.
Sommerfield contends that thety’s internal investigation which resulted in the suspension of
Knasiak is an admission of guilt, and that #duenission along with other evidence conclusively
establishes liability onaeh of the counts of the complairBommerfield cites cases dealing with
Federal Rule of Evidence 801(d)@)d party admissions. Everitifvere true that evidence of
the investigation is admissible-r@the court does not so holdthis time—Sommerfield cites
no authority for the proposition that the admissiambithe city in thisitigation. The City and
the CPD officials involved with this caseveadenied that any harassment or act of
discrimination or retaliationazurred. Sommerfield, as theapitiff, bears the burden of
establishing @rima faciecase of discriminationSee Anderson v. Baxter Healthcare Cpi3

F.3d 1120, 1124 (7th Cir. 1994) (“[T]he ultimate burdémersuading the trieof fact that the
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defendant intentionally discriminated agaiti plaintiff remains at all times with the
plaintiff.”). The City clearly has evidence tontradict that offered by Sommerfield, and the
City is entitled to put Sommerfield to his burden of proving his claims at trial.
D. The City’s Motion for Summary Judgment

The City has moved for sunary judgment on each of Sommerfield’s five counts. The
City’s forty page motion, in essence, challen@@mmerfield’'s abilityo prove every single
element of each count. Although all the facts lamtly disputed, the City contends that
Sommerfield can point to no ieence establishing that a dispute actually eXists.

1. Counts I and II: Discrimination Based on Religion and National Origin

Counts | and Il of Sommerfield’s Compiachallenge the same alleged acts of
discrimination and harassment. Count | is edtfRReligious discriminatin against the City of
Chicago,” and Count Il is entitl€tNational origin discrimination: German; against the City of

Chicago.” (Doc. 190 at 4-9.)

a. EEOC Charge
The City first argues that, to the extenn®oerfield’s claims ofliscrimination are based
on discrete adverse employment actions, taend are barred because Sommerfield failed to
raise them in his June 24, 2004 EEOC charge.tla VIl plaintiff may not raise claims that do
not fall within the scope of earlier ajjations contained in his EEOC chardezell v. Potter400
F.3d 1041, 1046 (7th Cir. 2005). To determine Wwaea claim falls within the scope of an

EEOC charge, the court looks “to whether the atiega are like or reasonably related to those

2 Sommerfield has moved to strike the City’s reply brief concerning its motion for summanygaidg

(Doc. 475.) Sommerfield argued in response that some of the defendant’s exhibits were licetethbearsay.

The City, in reply, provided affidavite authenticate its exhibits. Sommerfield argues that the City should not be
permitted to include new evidence in reply and that Sommerfield has been prejudiced. However, Sommerfield does
not even attempt to argue that the affidavits are insufficient to authenticate the City's evidence. Thus the court
cannot find any prejudice. Sommerfield's motion is denied.

11



contained in the EEOC complaint. If they @heen we ask whether the current claim reasonably
could have developed from the EEOC's istvgation of the carges before it.”ld. The charge
should be read liberallyld. at 1047. But, “[a]t a minimum, this means that the EEOC charge
and the complaint must describe the saor@act and implicate the same individual&d’ at
1046;accord Cheek v. Peabody Coal C&7 F.3d 200, 202-03 (7th Cir. 1996) (upholding grant
of summary judgment with resgdo sexual harassment allegati@ml allegations of disparate
treatment in training, job placement, andnpensation where EEOC charge mentioned only
disparate treatment in the employer’s respaasdhsenteeism and provision of sickness and
accident benefits).

Sommerfield’s charge alleged:

| was hired by the Respondent as a Pdéfecer on July 5, 1994. Since January

2000, Respondent has subjected me and offieers to a racially hostile work

environment. The Respondent has alldwesupervisor to consistently use

offense §ic] racial remarks about Jewishqme, Germans, African-Americans

and Mexicans. | and other Police Officbesve filed internal complaints about

the hostile work environment but no eftiee action has been taken to stop the

racial and national ayin based remarks.

| believe that | have been discriminategainst because of my religion, Jewish,

and my national origin, German, in violation of Title VII of the Civil Rights Act

of 1064, pic] as amended.
(Def.’s Ex. 1 at DO761.) Next to “Issue/Action taken,” he listdlARASSMENT, RELIGION,
NAT. ORIGIN.” (Id. at DO765.) Next to “Basis/type dfscrimination,” he wrote “VERBAL
ABUSE REGARDING RELIGION, RACE.” Ifl.) Where the questionnaire asked Sommerfield
to “Explain why you feel the action takenaagst you was discriminatory,” he wrote

“CONTINUES VERBAL ABUSE.” (d.) Sommerfield also indicated on the form that he

believed the action taken against him occulbredause he “FILED OFFICIAL COMPLAINT

12



FORM WITH THE INTERNAL AFFAIRS OFTHE CHICAGO POLICE DEPARTMENT.”
(Id. at DO766.)

Sommerfield’s EEOC charge can be reabbneead to include verbal harassment by
Sommerfield’s (unnamed) superis However, the charge makes no mention of any of the
specific employment actions that Sommerfield now alleges constitute actionable discrimination
and retaliation under Title VII, including that inas assigned to work alone and in dangerous
areas, was forced to switch beats and startmgsj was forced to perform “dreaded hospital
duty,” was forced to use his own car for policsibess, was denied agpnotion to K-9 handler,
and was suspended. None of these actionwihllthe scope of Sommerfield’s EEOC charge
which was limited to complaints of verbal harassit. Thus the City’motion should be granted
to the extent that Sommerfield’s Title VII claims cover these acfions.

b. Harassment

Title VII prohibits harassment based on an employee’s religion or national origin which

creates a hostile working environmenSee Andonissamy v. Hewlett-Packard, Gd7 F.3d

841, 847 (7th Cir. 2008) (national originrhasment prohibited under Title VINenters v. City

3 Sommerfield’s 2006 EEOC charge stated:

| was hired by Respondent as a Police Officer on July 5, 1994. On June 24, 2004, | filed a charge
of discrimination (210-2004-05557) against Respondent based on my national origirigaoial. rel

Ever since this date, | have been subjected to different terms and conditions of employment by my
immediate supervisors including being placed to work alone in high crime areas and being falsely
accused of not providing police se® while being at work. Odune 29, 2006, | was suspended

for five days for being allegedly insubordinatesic] and the suspension will take place on

August 21, 2006. The other police officer who was accused of being insubordinated, was only
verbally reprimanded.

| believe that Respondent has discriminated against me based on retaliation, in violation of Title
VII of the Civil Rights Act of 1964, as amended.

(Pl’s Ex. C.) Under “DISCRIMINATION BASED ON” Sommerfield checked only the box for “RETALIATION.”

Sommerfield does not argue that this charge could se®asis for Counts | and Il. The court will not consider
the issuesua sponte

13



of Delphi 123 F.3d 956, 974-75 (7th Cir. 1997) (redigs harassment prohibited). Whether the
harassment is based on religion, national origiangr of the other protéed categories of Title
VII, the analysis is the samé&/enters 123 F.3d at 975. In order ¢éstablish tht a hostile
environment existed, a plaintiff mtidemonstrate that he “hasdm subjected to ‘behavior so
objectively offensive as to alter tikenditions of [his] employment.”Jackson v. County of
Racine 474 F.3d 493, 499 (7th Cir. 2007) (quotidgcale v. Sundowner Offshore Servs.,,Inc.
523 U.S. 75, 81 (1998)). Conduct that is eithéficiently severe or pervasive may entitle a
plaintiff to relief. Id.

The City argues that Sommerfield has nmpetent evidence of severe or pervasive
harassment. Sommerfield’s argument is geneditlorganized, and he cites dozens of portions
of his numerous summary judgment exhibits.e Thations appear tbughout his briefs on the
three summary judgment motions, in his statemeisaterial facts, rad his response to the
City’s statement of material facts. Many oétrecord citations Somnfexld identifies cannot be
found in the materials provided the court, do not supportshtontention that harassment
occurred, are not based on personal knowledgepareohclusory or vague to be helpful, or do
not identify any time period in which the harassmoccurred. The court will not dig through
hundreds of pages and dozens of exhibits inckeairthe evidence th&ommerfield bears the
burden of identifying.United States v. Dunke&27 F.2d 955, 956 (7th Cir.1991) (“Judges are
not like pigs, hunting for truffles buried in briefs.”).

Nonetheless, the court has identified attlsase evidence, cited in the response to the
City’s motion, that appears to support Somiieéd’s position. Sommerfield submitted two
affidavits of Officer Edward Burger, one bis co-workers. The second affidavit states:

8. On several occasions, from March 2004 until May or June 2004, Sergeant
Knasiak at the police station when Isvwaith officer Sommerfield stated, burn

14



Jew burn. Other officers were preselmdeed sergeants and lieutenants were
next to Sergeant Knasiak.

9. I looked at the other sergeants &edtenants when Sergeant Knasiak would
say burn Jew burn and noticed that tdey/not reprimand Sergeant Knasiak in
any way, but just looked at us.

17. At roll call, when Sergeant Knasialowd abuse me or Officer Sommerfield
regarding our German nationality and Jewish heritage, many times Sergeant
Knasiak would yell the abusive remarikegarding our German nationality and

Jewish heritage across the room witip@ximately 5-10 police officers present.

18. These police officers included sergeants and lieutenants.

21. They did nothing to stop Sergeant Knlagram continuing to abuse myself
and officer Sommerfield garding our nationalityrad Jewish heritage from
approximately July 2003 until October 2005 wehiilwas still in the eighth district.

22. 1 know they did nothing to stop Sergeant Knasiak because repeatedly and
regularly, if not constantly, Sergedfmasiak would abuse me and officer
Sommerfield regarding our German oatlity and Jewisheritage in the
presence of other sergeants‘and

(Pl’'s Ex. 22.) Sommerfield alsotes a portion of his deposition:

Q: The reason | am asking you this, you vapgcifically idetified certain times
when he made certain comments to youe THst one is the latter part of 2004?

A: Yes.

Q: You haven't identifieday other dates when he made those comments; why is
that?

A: Well, because there are so many. n&my numerous insults and personal
attacks that | certainly do not know all of the dates. é®en after December
2004 there were many, many instances wihdéking in the hallway or coming to
work or in the parking lot where meade these jokes. What some people
consider jokes. But those veeinsults thaare not funny.

Q: So after 2004, he continued to m@kees based on your national origin or
religion?

The rest of the paragraph is cut off in the affidavit provided to the court.
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A: 1 would not call it jokes, | would call it more of attacks.

Q: What were the attacks?

A: “Well, watch yourself little Jew boy. | am going to get even with you, you

fucking Jew boy.” There wemguite a few. And everyrtie he said that to me,

you could feel and see the anger becauséalse almost turned red and you could

see the anger. He just — the man was out of control.

Q: So this continued after December of 20047

A: It even continued up until the sumnad 2007, right before he retired.

(Pl’s Ex. 24 at 61-62.) These two pieces of emitk create a dispute of t@aal fact regarding
whether Sommerfield suffered pervasive or severassment. According to Burger and
Sommerfield, Knasiak mad#fensive and hostile statemetdasSommerfield about his religion

and national origin. Burger and Sommerfigldntify specific examples of discriminatory
statements. According to Burger the incidemtcurred regularly iearly 2004—thus, during the
300 days immediately preceding the filiabthe June 24, 2004 EEOC charge. And
Sommerfield’s deposition establishes that the harassment continued after 2004. The evidence
demonstrates that a dispute of material éxists regarding whethéne harassment occurred,

that the harassment was pervasive and severtethi harassment was based on Sommerfield’s
religion and national origin, and thebmmerfield’'s EEOC charge was timely.

The City challenges the use of Burgefffidavit which is one of several affidavits
submitted by Sommerfield which have been heavily redacteeleP(.’s Exs. 2 (Aff. of Edward
A. Burger), 3 (Aff. of Margaret E. Baron), Z3econd Aff. of Edward A. Burger), M (Aff. of
John J. Minich), N (Aff. of Peter Trinidad),(Rff. of Sherece Holland).) The City previously

moved to compel production of the entire affidavi®oc. 372.) At the hearing on the City’s

motion, Sommerfield claimed that redacted portiohthe affidavits were privileged. The court
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entered and continued the motion and orderedr®erfield to produce unredacted versions of
the affidavits to the court in camera, and toye the City with a pvilege log within seven
days. (Doc. 393.) Sommerfield provided the @vith a privilege log (Doc. 394 Ex. 3), but the
court never received the affidavits. In a fooentat one his briefs, Sommerfield asked the court
for clarification of its order. (Doc. 394 &tn.2) The court did not notice this footnote until
recently and, due to a clerical error on the dodke court was unaware that the City’s motion
to compel remained pending.

The court now grants the City’s motion tawoel and orders Somnieid to provide the
City and the court with the unredacted affidawtthin seven days. Sonerfield’s privilege log
includes six entries, one for each affidavit. Tdwlists the date, affiant, author—in each case,
the author is Joseph A. Longo, Sommerfieltt®rney—*“subject,” ad privilege claimed.
Sommerfield claims work product protection for each affidavit, and under the heading “subject”
Sommerfield states that thedeected affidavit containsriformation supporting plaintiff's
allegations of the complaint.” (Doc. 393 Ex. pmmerfield cites seral cases holding that
affidavits collected in advance of summary judgnneed not be disclosed. However, in those
cases, the party had not usedtipmis of the affidavits asupport for its motion. Here,
Sommerfield waived whatever privilege may hawxésted by affirmatively using portions of the
affidavits as exhibits to his motions. The haldéa privilege may not use the privilege as both
a sword and a shielddollinger Int’l Inc. v. Hollinger Inc, 230 F.R.D. 508, 518 (N.D. Ill. 2005).
Fairness dictates that the City diae to see the redacted portiafishe affidavits to ascertain if
they contradict the paragraphs tBatmmerfield has chosen to disclose.

The court recognizes that its opinion reliespant, on Sommerfield’seedacted affidavits.

If, after reviewing the complete affidavits, theyObelieves that new grounds can be identified in
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support of summary judgment, the City may skealke to file a new summary judgment motion
on that basis.

c. Liability for the City

Where the harasser creating a hostile workrenment is the plaintiff's supervisor, Title
VIl imposes strict liability on the employer uskethe employer can establish an affirmative
defense.Rhodes v. lllinois Dep’t of TrangB59 F.3d 498, 505 (7th Cir. 2004). “An individual
is not a supervisor unless hespesses the authoritydoectly affect the tens and conditions of
a victim's employment.™Hall v. Bodine Elec. C9276 F.3d 345, 355 (7th Cir. 2002) (emphasis
removed). The Seventh Circuit takes a narraawwof the definition of “supervisor,” narrower
than other circuits and narromhan the EEOC’s definitionRhodes359 F.3d at 509 (Rovner,
J., concurring). In this circuit, a supervis®generally one with the authority to hire, fire,
promote, demote, discipline, or transfémdonissamy547 F.3d at 848. The fact that a co-
worker has the power to direct work aciiest and recommend disciplinary action is not
sufficient to establish thatdividual is a supervisorld.

Sommerfield points to evidence which gkelly demonstrates that Knasiak had the
power to assign Sommerfield to particulatidsi and that Knasiak recommended Sommerfield
for suspension. The City disputes that the evigk establishes these facts. However, even
accepting Sommerfield’s characterization of the enak, Knasiak was not a supervisor for Title
VII purposes, as the Seventh Circuit hasrdithe term. Sommerfield has identified no
evidence that Knasiak exerted direct condreer the terms of Sommerfield’s employment.

Even though Knasiak was not Sommerfield’s suiger, the City mighstill be liable if it

were negligent in discovering or redyéng the hostile work environmenkd. The portions of

° Sommerfield moved to strike defendant’s reply concerning its motion to compel. (Dc.T4@lreply

was unnecessary because it @aclthat the City is entitled to the affidigvy Consequently, Sommerfield’s motion is
denied as moot.
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Burger’s affidavit and Sommerfield’s depositiqnoted above raise a dige of material fact
regarding whether the City was negligentliscovering and remedying the harassment by
Knasiak. According to the affidavit and depmsif Knasiak repeatedly used anti-Semitic slurs
in a public setting, and the stucontinued for several years.

The City argues that Sommerfield failedaie advantage of the proper channels for
reporting the harassment. But even if this is correct, the City wodltasté been negligent
because notice of harassment “may be presurhede the work environment is permeated with
pervasive harassmentWilson v. Chrysler Corpl172 F.3d 500, 509 (7th Cir. 1998)erruling
on other grounds recognized bge v. City of Salem, Ind259 F.3d 667 (7th Cir. 2001).
Pervasive harassment is precisely what iggatlan Burger’s affidat and Sommerfield’s
deposition.

As to Counts | and Il, summary judgment is granted in part and denied in part. The
claims are thus limited to Sommerfiel@iiegation of a hos#l work environmen®.

2. Count lll: Retaliation

Title VII also prohibits discriminatioagainst employees because of opposition by the
employee to unlawful employment practiceégwis v. City of Chicagat96 F.3d 645, 654 (7th
Cir. 2007). An employee may prove discriminatby either the direar indirect method Poer
v. Astrue 606 F.3d 433, 439 (7th Cir. 2010). As te hetaliation claim, Sommerfield proceeds

only under the direct method. Sommerfield minsive that “(1) [he] egaged in statutorily

In a footnote to the section of his brief discussing Counts | and 1l, Sommerfield states:

The defendant fails to mention race discriminatiandassment. Therefore, the defendant does not
move for summary judgment on such. Consequently, the plaintiff will not address it.

(Doc. 450 at 10 n.13.) This argument appears to the court to be completely disirgge@ounts | and |l
encompass claims of religion and national origin discrimination, not race discrimination. The City hgs plainl
moved for summary judgment on all@bmmerfield’s claims. If a race diguination claim is hiding somewhere
in Sommerfield’s complaint, he had the bemdo come forward with the evidence.
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protected activity; (2) [he] suffered an adveas@on taken by the employer; and (3) there was a
causal connection between the twadd: (quotingMetzger v. lll. State Polic&19 F.3d 677, 681
(7th Cir. 2008)).

Sommerfield’s response to the City’s naotidiscusses the retaliation claim over eight
pages. The argument is not organized in any&dashion. The court has attempted to review
all of the record evidence of rédion cited by Sommerfield in thisortion of his brief. Several
of the citations point to portiored documents that were not proviti® the court; others point to
evidence which does not support Sommerfield’s contentions. In many places, Somerfield’s only
citation is “Supra.” or “Infra.” The court canndétermine whether these generic references are
meant to incorporate other citations. In awent, the court will not sift through the lengthy
record for Sommerfield’s evidence. He alonarseéhe burden of adededy responding to the
City’s arguments and pointing tleeurt toward the evidence elsliahing a genuine dispute of
material fact.

The only direct evidence of retaliation that Sommerfield appears to rely on comes from
his two affidavits and one of his depositior@Bmmerfield’s September 29, 2009 affidavit states:

5. Immediately after | began complaining about harassment/discrimination,

retaliation began, including, but natlited to, the continued harassment,

assigning me to dreaded hospital duty, reqgime to use my own car for work-

related matters, refusing to assign ma &pecific beat car, refusing to assign me

a specific starting time, frequently afgaing my starting time, refusing to assign

me to a partner and requiring me to work alone and so forth.

6. Even after | filed a 3/16/04 IAD corgint and a 6/24/04 EEOC complaint, the

harassment continued for a few years. Indeed, the defendant’s harassment

continued even afterfiled the lawsuit in 2006.

7. 1 found the harassment offensive, complaining to several supervisors for years.

8. Sgt. Knasiak and watch commander Lieut. Ernest were my supervisors,
amongst others.
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10. Sgt. Knasiak told me that | was stupid for filing a complaint of discrimination
and harassment.

(Pl’s Ex. D.) Sommerfield'September 12, 2009 affidavit states:

4. Repeatedly, | respectfully asked Sengt Knasiak to stop referring to my
national origin, race and religion, butiigmored me, continuing to refer to them.

5. | complained about Sgt. Knasiak’sg@nal attacks against my religious, race
and national origin background to my sopsors, such as, on his watch, Sgt.
Christine Pickering, Sgt. Betty ®éds, and Lieut. Carson Ernest.

6. Before | began complaining abaliscrimination and harassment, my
supervisors had not assigned me to dreaded hospital duty.

7. After | began complaining about harassment and discrimination, my
supervisors regularly assigned me to desbldospital duty, despite my objections.

8. Before | began complaining about&ssment and discrimination, | never had
to use my car for work-related ters. Rather, | used a police car.

9. After | began complaining abodiscrimination and harassment, my
supervisors regularly required me teumy own car for police matters, despite
my objections.

10. Before | began complaining about discrimination and harassment, | was
assigned to a specific beat car.

11. After | began complaining abousdrimination and harassment, | was no
longer assigned to a specific beat car, despite my objections.

12. Before | began complaining about discrimination and harassment, | had a
specific starting time.

13. After | began complaining abadiscrimination and harassment, my
supervisors no longer gave me a spedgifésting time, despite my objections.
Rather, my supervisors frequentlyactyed my starting time, despite my
objections.

14. | complained to my supervisors thagythad not assigned me to a specific
beat car, a specific starting time and ttmaty kept changing my starting time.

15. Before | began complaining about discrimination and harassment, | had a
regular partner.
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16. After | began complaining about disgination and harassment, | did not
have a regular partner, despite my objections.

17. 1 complained to my supervisors that they were requiring me to work alone

without a partner regularlyhough officers with lesser seniority had partners. |

also complained that working alone wadengerous. Nevertheless, my supervisors

continued to require me to work alone without a partner for years.
(Pl’s Ex. 1.) Sommerfield clely alleges retaliation in thesdfidavits. However, the court
cannot consider this evidence as meeting Somnsdieurden to establish a genuine dispute of
material fact. Rule 56 provides that sumynaidgment may be gréed where the opposing
party responds with affidavitsahset out “specific facts showirggenuine issue for trial.” Fed.
R. Civ. P. 56(e)(2).‘Rule 56 demands something more specific than the bald assertion of the
general truth of a particular matter, rather it requires affidavits that cite specific concrete facts
establishing the existence ofitin of the matter assertedl’ucas v. Chicago Transit Autt867
F.3d 714, 726 (7th Cir. 2004). There are tomynananswered questions in these affidavits.
When did Sommerfield complain? And to whialpsrvisor? What is “dreaded hospital duty?”
When was Sommerfield required to perform thisy, to work alone, to change starting times,
and to use his own car? How often was lgiired to do these things? Which supervisor
required him to do these things? These afiiddack the specificity required by Rule 56, and
the court will not consider them.

In addition to the affidavits, Sommerfighlovided testimonial support for his retaliation
claim. At his February 11, 2008 depositiore tbllowing exchange took place between counsel

for the City and Sommerfield:

Q: Now, in paragraph 63 of the comiplia-- of your complaint, you say that
Sergeant Knasiak would inform you theg would get you. Do you see that?
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A: 63, yes.
Q: When did he say that to you?

A: Pretty much right after | filed the complaint against him with the Internal
Affairs Division.

Q: Did anyone hear hisay that besides you?

A: He made a statement to me, bunede that statement to the other police
officers as well because they came up to me and they told me about it.

Q: When Sergeant Knasiak made thateshent to you, where were you? Where
did this take place?

A: Most of them happened inghallway of the 8th District.

Q: How many times did he say that?

A: 1 would say, about three or four times.

Q: Was anyone present when he made the statement?

A: I do not remember.
(Pl.’s Ex. 24 at 49-50.) This evidence is su#fiti to suggest that Knasiak sought to retaliate
against Sommerfield after he complainedAD in March 2004. Thus, to the extent that
Knasiak continued to harass Sommerfieldraftarch 2004, there is sufficient evidence of
retaliation. “[R]etaliatiorcan take the form of a hille work environment.”Drake v. Minn.
Mining & Mfg. Co, 134 F.3d 878, 886 (7th Cir. 1998). Tdwurt has already established that
Sommerfield presented evidencattiKnasiak’s harassment affectée terms of Sommerfield’'s
employment, and that the City was on notice of the harassment.

Sommerfield also contends that his thregpsmsions were the result of retaliation.
However, the parties appear to agree thaStngerintendent of pae was the final decision
maker with respect to the suspensions. Tien® evidence that the Superintendent had a

retaliatory motive. Sommerfield argues that Kaksvas part of the decision-making process for
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one of the suspensions because Knasiak filedah®plaint which led to the suspension. Even if
Sommerfield is correct that Knasiak’s complaiotild serve as a basis foolding the City liable
for retaliation, Knasiak's CR naming Sommedielas filed on March 15, 2004. Sommerfield’'s
CR naming Knasiak is dated March 16, 2004. &hgmno evidence that Knasiak knew about
Sommerfield’'s CR befor®larch 16. Sommerfield argueshrs brief that he complained to
Knasiak and other supervisors before March4208owever, Sommerfield cites as evidence
only his conclusory affidavits which do not identify any dates or otherwise give any specifics
about when Sommerfield complained or wtreg content of the complaints were.

Sommerfield argues that he was denied a promotion to K-9 handler because of his
suspensions, so that the failure to promote in@isectly the result ofetaliation. But since
Sommerfield has failed to estalblithat the suspensions were tlesult of retaliation, this
argument necessarily fails.

Summary judgment is accordingly granteghart and denied ipart on Sommerfield’s
retaliation claim. The claim is limited to Knasiak’s verbal harassment of Sommerfield after
March 2004.

3. Counts IV and V: 88 1981 and 1983

In counts IV and V of the ComplairBommerfield asserts claims under 42 U.S.C.

88 1981 and 1983, seeking redress for the santseof discrimination, harassment, and
retaliation alleged in the first three counts. In otdehold the City respaible for violations of
these provisions, Sommerfietdnnot rely on the doctrine odspondeat superiorSee Monell v.
Dep'’t of Soc. Servs. of City of New Y,0tB6 U.S. 658, 691 (1978) (8 1983ktt v. Dallas
Indep. Sch. Dist491 U.S. 701, 735-36 (1989) (8 198Monellrequires Sommerfield to show

that his constitutional injury is the result of an express policy, “a widespread practice constituting
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custom or usage,” or action by a final policymaki€ujawski v. Bd. Of Comm’rs of
Bartholomew Cnty., Ind183 F.3d 734, 737 (7th Cir. 1999).

First, Sommerfield argues that the Superident of Police was a final policymaker, that
he had knowledge of the harassment by Knasiaktratdothing was done to intervene. Local
law defines who is the final policymaking authority,, and, in the City of Chicago, it is clear
that the Superintendeist not the final policymaking authorityAuriemma v. Riged57 F.2d 397,
401 (7th Cir. 1992)Ekerman v. City of Chicag®No. 01 C 9686, 2002 WL 1008458, at *2 (N.D.
ll. May 16, 2002). Sommerfield points to Ciby Chicago Personnel Rules which, he argues,
show that the City Council deletga to the Superintendent policgking authority as to training,
discipline, and equal employment opportunit$$e€¢Pl.’s Ex. K at D0036, DO050-51, D0054.)
The City contends that theles cited by Sommerfield haddre superseded by the time the
alleged harassment began. But even assuthesg rules applied, they only grant the
Superintendant discretion in the area of personnel admirasirgtMere unreviewed discretion”
is not sufficient to establish liability und®tonell, rather, Sommerfield must show that the City
has delegated its authority to set poli¢§ujawski 183 F.3d at 739. There is no such evidence
here.

Second, Sommerfield argues that the Cithaisle for failure toproperly train its
personnel regarding national origaind religious discriminationAccording to Sommerfield, the
City’s EEO policy is deficienin many respects and none ofnfSuerfield’s supervisors seemed
to know how to handle Sommerfield’'s complainf& succeed on a failure to train claim,
however, it is not sufficient to allege tretmunicipality’s training was inadequat€ity of
Canton, Ohio v. Harris489 U.S. 378, 389-90 (1989). Sommedieiust show “that in light of

the duties assigned to specific officers or employleesieed for more daifferent training is so
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obvious, and the inadequacy so likely to resuthmviolation of constitiional rights, that the
policymakers of the city can reasonably be saidave been delibedy indifferent to the
need.” Id. at 390. Sommerfield’s evidence does nohealose to meeting this high threshold.

Finally, Sommerfield argues that the Citydreacustom or practice of taking too long to
investigate claims of discrimination and harassm According to Sommerfield, the result is
that those violating EEO guidelines are allowed to continue torngetiteir victims. In his case,
Sommerfield claims the investigation into the abhg Knasiak lasted for three years. The City
disputes that this is so. &my event, Sommerfield presentsexadence that the practice of
prolonged investigations is widespck He cites to the depositionlaéutenant Clark, the City’s
30(b)(6) witness who, he claims, stated that otiegstigations have taken multiple years. But
Sommerfield has not provided theurt with the relevant pagesfn the deposition transcript.
Further, Sommerfield points to no evidence that these other extended investigations led to
prolonged harassment.

Because Sommerfield’s evidence cannot eistalthat the City isesponsible under the
Monell standard, the City is entitled smsmmary judgment on counts IV and V.

[Il. CONCLUSION

Sommerfield’s motion for sections (Doc. 488) is derde Sommerfield’s motion to
strike the City’s affirmative defense (Doc. 35¢)denied. Sommerii@'s two motions for
summary judgment (Docs. 355, 375) are deniBlde City’s motion for summary judgment
(Doc. 413) is granted in pamd denied in part. The Cityimotion to compel (Doc. 372) is
granted. Sommerfield’s motions to strike @i¢y’s replies (Docs. 401, 475) are denied. The
clerk is ordered to terminate docketrégs 365, 452, 453, 454, and 456 which have been

incorrectly designated as motions.
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ENTER:

K

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: September 20, 2010
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