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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KATHLEEN PAINE, as Guardian of the )
Estate of CHRISTINA ROSE EILMAN, )
a Disabled Person, )
Case No. 06 C 3173
Plaintiff,
Judge Virginia M. Kendall
V.

N N N N N

OFFICER JEFFREY JOHNSON, OFFICER )
RICHARD CASON, OFFICER ROSENDO )
MORENO, LIEUTENANT CARSON EARNEST, )
SERGEANT DAVID BERGLIND, )
DETENTION AIDE SHARON STOKES, )
OFFICER TERESA WILLIAMS, DETENTION )
AIDE CYNTHIA HUDSON, DETENTION AIDE )

CATONIA QUINN, OFFICER DEBORAH )
MABERY, OFFICER PAMELA SMITH, )
OFFICER BENITA MILLER, OFFICER )

PAULINE HEARD, and CITY OF CHICAGO, )

a municipal corporation, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Kathleen Paine (“Paine”), as Guardian of the Estate of Christina Rose Eilman
(“Eilman”), filed this suit against various membaf the Chicago Police Department and the City
of Chicago (collectively “Defendants”), allegingirights violations in connection with Eilman’s
arrest and subsequent release from the Sd@istrict women’s lockupvithout providing her access
to mental health treatment. Pursuant to FaldRule of Civil Procedure 56 and Local Rule 56.1,
Defendants have filed a Motion for Summamggment on Counts Il, VI, X, XV, XVIII, XX, XXII,
XXIV, XXVI, XXVIII, XXXIII (claims against Defendants Cason, Moreno, Earnest, Berglind,
Stokes, Williams, Hudson, Quinn, Mabery, Smith and Heard for failure to provide medical care),

XXXIV (claim against Heard for failure to respond after creating increased risk) and XXXVIII
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(Monellclaim against the City of Chicago} Paine’s Third Amended Complaiht-or the reasons
stated herein, Paine’s Motion for Summary Judgment is granted as to Count XXVI and denied as
to Counts Il, VI, X, XV, XVIII, XX, XXII, XXIV, XXVIII, XXXIII, XXXIV and XXXVIII.

STATEMENT OF FACTS?

On May 5, 2006, Eilman, a twenty-one year oliiege student from Los Angeles, California
traveled to Chicago, lllinois. (Def. 56.1 RefIf 10, 12, 13.) On May 8006, less than five hours
after being released from the Second Distviminen’s lock-up, Eilman was found, wearing nothing
but her bra and panties, lyilog the ground outside of the Rob&aylor public housing building
after having been raped. (Def. 56.1 Reply 1 15; PI. 56.1 Resp. 11 357, 361.) She had fallen from
a seventh floor apartment window. (Def. 56.pRé[ 15; PIl. 56.1 Resp. 11357, 361.) Remarkably,
Eilman survived the fall; however, she suffered sever injures including brain damage and spine
damage. (Def. 56.1 Resp. 1 16.) Prior to the fall, Eilman suffered from bipolar disorder, which
tended to be episodic, and often severe enough to require hospitalization. (Def. 56.1 Reply 1 10, 24,

25.) One year prior to her travel to Chicago, BEimvas injured in a one-car accident in California.

! Defendants have also filed a Motion for Summary Judgment on Paine’s ADA Claim, Count XXXIX of her
Complaint; however, the Court addresses that motion in a separate Memorandum Opinion.

2Throughout this Opinion, the Court references the Rattacal Rule 56.1 Statements of Undisputed Material
Facts as follows: citations to Plaintiff@esponse to Defendants’ Statementasfts have been abbreviated to “PI. 56.1
Resp. § __."; citations to Defendants’ Reply to Paine’s Statement of Additional Material Facts have been abbreviated
to “Def. 56.1 Reply § _ "

As an initial matter, the Court notes that all faglying upon the text of th€hicago Police Department’s
General Orders, policies, and regulaticordetailing Defendants’ compliance or lack of compliance with such orders,
policies or regulations, are inadmissible and have be@kest because a violation of police orders, practices or
regulations is immaterial as to the question of whetlvéslation of the federal constition has been establishefee
Thompsorv. City of Chicagp472 F.3d 444, 455 (7th Cir 200&c¢ott v. Edinburg346 F.3d 752, 760 (7th Cir. 2003);
Pasiewick v. Lake County Forest Preserve D0 F.3d 520, 526 (7th Cir. 2008)pller v. Moore84 F.3d 964, 969
(7th Cir. 1996). Such internal policies and proceduresi@eened too variable to constitute an effective measure of
whether the Defendants’ conduct was objecyiveasonable under the Fourth Amendm8aee Whren v. United States
517 U.S. 806, 815 (1996)hompson472 F.3d at 455.



At that time, she displayed bizarre behaviochsas slurred speech and scattered thought process,
and she physically attacked a friend. (Def. 56.4IR€ 19.) As a result, Eilman was involuntarily
committed to a mental facility in California, whesiee remained for 37 days to treat her disorder.
(Def. 56.1 Reply 11 10, 2%.)
l. May 6th, 2006—Midway Airport Frontier Airlines Ticket Counter

On May 6, 2006, Eilman went to Midway Airport in an effort return home to California.
(Def. 56.1 Reply 1 39.) Itis unknown why Eilmansma Chicago because she is the only one with
that knowledge and she has little recollection efdélaents. (Pl. 56.1 Resp. § 22.) What is known,
is that, at the airport, she became involved weial altercation with a Frontier Airlines ticket
counter agent who told her thaestlid not have a reservation with the airline. (Def. 56.1 Reply 1
44.) Upon hearing this, Eilman appeared confused, began to swear at the Frontier Airlines’
employees, tore up a $20 bill and threw it in thsltr and took her boots off and placed them on the
ticket counter. (Def. 56.1 Reply 1145, 46, 50.) Revirlines’ employees described her behavior
as “crazy,” “erratic,” “forceful,” “loud,”and “confontational,” and stated that she appeared to be
having “mood swings” and to be “on drugs.” (Def. 56.1 Reply 11 48, 49, 43.) Eilman left the
airport that day without obtaining a fligta California. (Def. 56.1 Reply 1 37.)
Il. May 7, 2006—Southwest Airlines Ticket Counter/Gate

The following day, on May 7, 2006, Eilman returned/idway Airport wearing extremely
short shorts, winter boots and a small top #fetwed her mid-section. (Def. 56.1 Resp. | 42.)

While at the Southwest Airlines ticket counter, Elmbecame involved in another verbal altercation

3 Defendants object that Eilman’s medical recordshat appropriate evidence to be considered on summary
judgement; however, Defendants have stfrd to the accuracy and authenticity of the records and therefore, their
objection is overruled.



that resulted in her taking off a boot and thnagvit across the counter hitting a Frontier Airlines’
employee. (Def.56.1 Reply 1 39.) Eilman continued to yell and scream for ten minutes and finally
screamed, “I want my fuckingoot back.” (Def. 56.1 Reply § 39.) Eilman also approached an
infant, who was seated in his stroller, and Imegimeaming “stop fuckingrying.” (Def. 56.1 Resp.

1 37.) The infant, however, was rmoying or making any noise at all; rather, the infant was being
perfectly quiet at that timgDef. 56.1 Resp. 1 37.) Aisha Mill€Miller”), a Southwest customer
service agent, described Eilman’s behaviorighfening and out of cordl. (Def. 56.1 Resp. 140.)

After Southwest personnel gave her a ticket to return to her home in California, Eilman
proceeded to the Southwest gating area where she began yelling at other passengers and airline
employees, using profanity, not using completgesgces and generally not making sense. (Def.
56.1 Resp. 1 38.) When she pet a blind man’s glodethe man’s caretaker asked her not to touch
the animal. (Def. 56.1 Resp. 1 52.) In respoBgman became hostile and aggressive towards the
caretaker, yelling rap lyrics at him and screagrthat the blind man had been exposed as a phony.
(Def. 56.1 Reply 11 52, 53.) At that point, Te®¥édiams (“Williams”), a Southwest gate agent,
called the police. (Def. 56.1 Re4p53.) Williams described Eilman’s behavior as very “erratic,”

“bizarre,” “wild” and “confrontational.” (Def56.1 Reply {1 51.) Chicago Police Officers then
arrived on the scene and escorted Eilman out of the airport. (Def. 56.1 Reply { 54.)
lll.  May 7th, 2006—Midway’s CTA Station

At about 1:50 p.m., Midway Aport Chicago Police Department (“CPD”) officers escorted
Eilman to Midway Airport’s Chicago Transit Aority (“CTA”) train and bus station. (Def. 56.1
Reply 11 54, 85.) While at the CTA station, Eimcreated another disturbance, which CTA

customer service agents Velma Thompson (“Thompson”) and Sharon Lewis (“Lewis”) observed.



(Pl. 56.1 Resp. 1 24; Def. 56.1 Reply 1 5&i)man started rapping, taking her clothes off and
dancing provocatively for different men at thatsin. (Def. 56.1 Reply §6.) Her behavior was
erratic; one minute she was crying and upset, thesie was calm, and the next she was dancing
and singing. (Def. 56.1 Reply § 55.) At one point, Lewis approached her and asked her to stop
dancing, but Eilman refused. (Def. 56.1 Reply 1 59, 55.)

Defendant Chicago Police Officers Rich&ason (“Officer Cason”) and Rosendo Moreno
(“Officer Moreno”) were working the third watch at the CTA station on May 7, 2006. (PI. 56.1
Resp. 1 23.) Initially, Thomson told Officer @aghat Eilman was approaching CTA patrons and
causing a disturbance and that she had beened¢oithe CTA station by three CPD officers from
Midway Airport. (Def. 56.1 Repl § 85.) Officer Cason appaohed Eilman and observed her
arguing with a man about smoking and thiegof oil. (PIl. 56.1 Resp. 11 25, 27,)3&ilman was
moving into the man’s personal space, acting aggressive and generally causing an annoyance. (Def.
56.1 Reply 1 76; PI. 56.1 Resp. 11 25, 27, 30.) EikwldOfficer Cason that she wanted to take
a train back to Los Angeles, and he told her he would help her take a train to the Amtrak station,
where she could then take a train home. (Pl. 56.1 Resp. 1 26.)

At that point, while Eilman continued to argwéh the man next to her, Officer Cason told
Eilman that she would have to either get oramtor leave the CTA station. (Pl. 56.1 Resp. 1 27.)
Officer Cason then observed an instant change in Eilman’s behavior; she became aggressive and
confrontational towards him. (Def. 56.1 Refjl\83; Pl. 56.1 Resp. 1 28.) Specifically, Eilman
began to approach Officer Cason while screambsgenities at him and threatened to take Officer
Cason’s gun and shoot him with it. (Pl. 56.1Ré&s28; Def. 56.1 Reply § 87.) Eventually, Eilman

left the station and walked outside. (PIl. 56.1 Resp. 1 29.)



At approximately 2:00 p.m., while Eilman wstdl outside the CTA station, Officer Moreno
arrived for work and observed Eilman chastisanother man for smoking cigarettes. (PIl. 56.1
Resp. 1 31.) Specifically, she screamed, “if you liglat fucking cigarette, | leave. I'll fucking
leave.” (PI. 56.1 Resp. § 31.) At the time, Eilrsdace was two to three inches from the man’s
face, and she was shouting and talking Viast. (Def. 56.1 Reply  61.) Officer Moreno
approached Eilman, identified himself as a potitfecer, and told her that she could not yell and
swear on CTA property. (Pl. 56.1 Resp. 1 32.) Although Eilman temporarily listened to Officer
Moreno, after about a minute she began arguingtwéiman again and twice attempted to remove
his cigarette from his mouth. (Pl. 56.1 ResB3¥135.) Officer Moreno subsequently learned that
Eilman did not know this man and had never metlefiore she began to scream at him. (Def. 56.1
Reply 1 99.) While outside the CTA station, Emalso began rubbing her butt into the groin of
two other men who she did not know. (Def. 56.1 Reply 1 59.)

After observing Eilman’s behavior, Officer Meno went to the CTA'’s police office to tell
Officer Cason about the disturbance. (Def. $&ply § 34.) Officers Moreno and Cason then both
came back outside and observed Eilman nayuiag with two men about smoking and yelling
“don’t you understand, we are running out of oi(Def. 56.1 Reply 1 77, 78.) At this point,
Officers Cason and Moreno placed Eilman under aara$took her to the police office at the CTA
station. (PI. 56.1 Resp. 1 35.) On the way to the police office, Eilman began dragging her feet,
kicking, howling, and screaming bizarre and vulgateshents at them. (Pl. 56.1 Resp. { 36; Def.
56.1 Reply 179.) Specifically, Eilman repeatedlg ©fficers Cason and Moreno to “fist fuck” her,
while spreading her legs open and humping the(Bief. 56.1 Reply { 79.) Despite this behavior,

Officer Cason did not believe that Eilman was resisting arrest. (Pl. 56.1 Resp. T 37.)



While in the CTA police office, Eilman continued to yell and scream, often about the price
of oil, and warned Officers Cas and Moreno that the United Statess too dependent on oil. (PI.

56.1 Resp. 1 39, Def. 56.1 Replg@B.) Although Officers Casomd Moreno were able to calm
Eilman down a bit by talking to her, (Pl. 56R&sp. § 47), Officer Caa was so concerned about
Eilman’s behavior that he requested the immediate arrival of a squad car to take her to the police
station located at 3515 West 63rde®trin Chicago (“Eighth Distri@tation”) to process her arrest,

as opposed to waiting the typical hatwould take for a squadrtd arrive. (Pl. 56.1 Resp. | 49;

Def. 56.1 Reply 1 81.) Approximately ten minukater, the police squadrol arrived at the CTA
station. (PI. 56.1 Resp. 1 48.) Officer Cason wakk#man outside and put her in the back of the
vehicle while she screamed obscenities at him. (Pl. 56.1 Resp. 1 48.)

During their encounter with Eilman at the £3tation, Officers Cason and Moreno observed
Eilman’s mood shift dramatically from sweet andeéb aggressive and confrontational. (Pl. 56.1
Resp. 1 38; Def. 56.1 Reply {1 83, 102.) Officer Cason thought that Eilman’s mood swings were
atypical and were unlike anything he had ever $edfare. (Def. 56.1 Reply § 82.) In fact, they
were so distinctive that they made her stamiin his mind from thd,000 to 5,000 other arrests he
had made in his 35 years wittie CPD. (Def. 56.1 Reply { 82.) During his time with Eilman,
Officer Cason never called the airport police tmifout why she had beemreved from the airport
nor did he inquire about her behavior in thepait. (Def. 56.1 Reply 1 86, 97.) Officer Cason
never recommended that Eilman be taken to aahbéetlth facility for an evaluation. (Def. 56.1
Reply 11 86, 97.)

IV.  May 7, 2006—Transport to the Eighth District Police Station



When Eilman entered the squadrol, anotletainee, Beatrice Martinez (“Martinez”), was
already inside. (Def. 56.1 Reply § 63.) During llaéf hour they spent together, Martinez heard
Eilman sing a number of songs, including a hip-bapg by the rapper Notorious B.1.G. (Def. 56.1
Reply 1 67.) Martinez alsabserved Eilman talk to herself, answer her own questions and speak
extremely fast. (Def. 56.1 Repfy65.) Most of the time, M@nez could not understand Eilman
because she was talking “nonsense” and “gibberish.” (Def. 56.1 Reply 1 68, 69.) Based on her
observations, Martinez knew that there “was siing wrong” with Eilman. (Def. 56.1 Reply {1
64, 70, 75.)

V. May 7, 2006—Eighth District Station

When Eilman arrived at the Eighth Distritation, Officer Cason handcuffed her to a ring
in the holding area while he began to procesahest. (Pl. 56.1 Resp. 1 49.) While handcuffed
in the processing room, Officer Cason observidddn exhibit spontaneous screaming and yelling
fits. (Pl. 56.1 Resp. 1 50; Déi6.1 Reply § 71.) Officer Morerabserved Eilman “acting crazy,”
standing up on the stool in theopessing area, being loud and cussing. (PIl. 56.1 Resp. § 35; Def.
56.1 Resp. 1 104.) Both Officers Cason and Mom@bserved Eilman experiencing mood swings—
she would act calm and then suddenly become abusive and start crying. (PIl. 56.1 Resp. { 50, 53;
Def. 56.1 Reply 11 72, 89, 51.) During processirnlgy& would provide answers that had nothing
to do with the questions she was being asked; idssé& would talk abouteiprice of oil, how she
did not want to be under arrest, and how she wdotkeed a schoolteacher. (Pl. 56.1 Resp. 1 51; Def.
56.1 Resp. 1 74.) Because of her behavior, Offtagon began to think that Eilman was not a
typical arrestee, but he did nmlieve she was a danger to hereelanyone else. (Pl. 56.1 Resp.

1152, 56.) Both Officers Cason’s and Moreno’s initial impressions were that Eilman was on drugs.



(Pl. 56.1 Resp. 1 52.) Yet, after taking a good look at her, Officer Cason concluded that she was
“clean,” meaning that she was not on drugsef([36.1 Reply 1 84.) Despite his observations,
Officer Moreno never told anyone at the Eightistbct, including any supervisor, that he thought
Eilman was “acting crazy.” (Def. 56.1 Resp. T 10&/hen asked why he did not, Officer Moreno
could not provide an explanatiorr tuis failure to report Eilman’s “crazy” behavior to a supervisor.

(Def. 56.1 Resp. 1 107.)

When Officer Cason asked Officétvonne Delia (“Officer Delia™ to search Eilman,
Eilman would not stop crying. (Def. 56.1 Refdl 90.) Officer Delia found her difficult to
understand because she would start “jabbering’then begin singing songs. (Def. 56.1 Reply 1
90.) When asked by Delia if she knew why she atdke police station, Eilman answered that she
did not know why and kept talking instead about ladwompanies were ruining the country. (Def.

56.1 Reply 1 90.) Officer Delia described Eilmamase hysterical thanrormal detainee. (Def.

56.1 Reply 1 90.) When she was done searchingXtigcer Delia told Officer Cason that Eilman
was acting strangely and might need to go to thpiteds (Def. 56.1 Reply § 91.) Officer Delia also
suggested to Officer Cason that he talk to teeant Carson Earnest (“Lt. Earnest”), the watch
commander for the third watch at the Eight District Station on May 7, 2006, about Eilman’s
behavior. (PIl. 56.1 Resp. 11 54, 55.)

Officer Cason suspected that Eilman mightéha mental illness and wanted the opinion of
a supervisor who had the authority to deteemwhether Eilman was within the Department
guidelines for being arrested, so Officer Cason sought help from Lt. Earnest. (PI. 56.1 Resp. 1 57,

60; Def. 56.1 Reply 1 93.) Lt. Beest, as watch commander, was the person ultimately responsible

4 Officer Delia is not a defendant in this action.
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for the safety and welfare of detainees. @8l1 Resp. 1 57, 60.) Officer Cason informed Lt.
Earnest that Eilman had been “acting goofy” whileustody and that she was an unusual arrestee.
(Pl. 56.1 Resp. 1 55.) He also told Lt. Earnest that Eilman was having major mood swings and did
not appear to be on drugs. (D86.1 Reply § 127.) Lt. Earnest adKefficer Cason if Eilman had
hurt or threatened to hurt herself or anyone €lB&.56.1 Resp. 1 56, 58.) Officer Cason told him
that she had not. (PIl. 56.1 Re$§f.56, 58.) Lt. Earnest could see Eilman sitting in an interview
booth through the glass partition in his office diatinot believe that she was behaving abnormally
at that time. (PIl. 56.1 Resp59.) Eilman, however, was only in his field of vision for fifteen
minutes, during which time Lt. Earnest was attending to other matters. (Pl. 56.1 Resp. { 59.)
Initially, based on his discussion with Officer<da, Lt. Earnest told him that he and Officer
Moreno should put Eilman in a car and taketbeahe hospital; however, Officer Cason informed
Lt. Earnest that they did not have a car avadlaljDef. 56.1 Resp. § 1064t some point, Officer
Cason relayed his conversation with Lt. Earne$dfficer Moreno. (Def. 56.1 Resp. § 106.) Lt.
Earnest admits that if an individual needs to kertdo a mental health facility for an evaluation and
the arresting officers do not have a squad car assigned to them, the watch commander has the
responsibility to assign them another car. (Béfl Reply § 185.) Afteehrning that no car was
available, Lt. Earnest asked Sergeant David Berglind (“Sgt. Berglind”) to interview Eilman to
determine whether she was in need of a mémalth evaluation. (PIl. 56.1 Resp. {1 61, 62.) The
purpose of the interview was for Sgt. Berglindagcertain whether Eilman was aware of her
surroundings and understood what was going on, andhesse was a threat to herself or others.
(Pl. 56.1 Resp. 1 63.) Sgt. Berglind is not a medlioafiessional, has no specialized training in the

assessment of mental illness, and admits that in a “close call” the safer route would be to take an

10



individual to a designated mental health facifity an evaluation by a clinician, psychologist or
psychiatrist. (Def. 56.1 Reply 11 109, 110.)

Prior to Eilman’s interview, Officer Cason informed Sgt. Berglind of what had happened
earlier that day and described Eilman’s behavior throughout the day. (PIl. 56.1 Resp. 11 65, 67.)
Officer Cason also told Sgt. Berglind that heswat sure if Eilman was intoxicated, using drugs
or simply trying to give OfficeCason a hard time. (Pl. 56.1 Re§ 67.) For the duration of Sgt.
Berglind’s interview with Eilman, Officer Casavas present, Officer Moreno was not present and
Officer Delia came in and out of the interviemom. (Pl. 56.1 Resp. 1 68.) Eilman was calm when
Sgt. Berglind first introduced himself to h&égwever, when the interview began Eilman became
a little upset and then once again calmed daiwh.56.1 Resp. 11 69, 70.) Although Officer Cason
testified that Eilman appeared to be composiagself and talking sensibly during the interview,

Sgt. Berglind testified that she was crying, discussing the United States’s over-dependence on oil
and singing rap lyrics. (Pl. 56.1 Resp. 11 71,0&f. 56.1 Reply 1 114.) At one point, Eilman
invited Sgt. Berglind to visit her in Los Angeles. (Def. 56.1 Reply § 114.)

Despite this behavior, Sgt. Berglind did not think that Eilman was intoxicated, high, or in
any way unusual compared to other arrestees;Bggglind concluded that Eilman gave him no
reason to believe she was a threat to hemetithers. (Pl. 56.1 Resp. 11 83, 84.) During the
interview, Eilman was able to answer some basic questions such as her name and where she was
from. (Pl.56.1 Resp.  72.) Eilman stated shatwas feeling fine, wapset about being stranded
in Chicago and was not under a doctor’s care.5@L Resp. § 73.) Sgt. Berglind testified that in
response to his question about whether Eilman kmeywshe was being arrested, she stated that she

understood that she was misbehaving, was sorry and asked when and how she could be released.

11



(Pl. 56.1 Resp. 1 74, 78.) Officer Cason, however, testified that Eilman stated she did not
understand why she was being arrested, despite thbadiatie had explained this to her four to six
times earlier that day. (Def. 56.1 e 92.) Officer D&a also stated that Eilman did not know

why she was arrested when Officer Delia seartteed (Def. 56.1 Reply 90.) At no point during

the interview did Sgt. Berglind ask Eilman if she had been hospitalized for psychiatric or
psychological problems, or if she took psyebptc medication. (Def. 56.1 Resp. 1 115.) Eilman
had been involuntarily committed one year earlié@acramento, California for 37 days where she
was being treated for bipolar disorder and wa&keng psychotropic medications. (Def. 56.1 Reply

7 10, 11, 18, 22.)

When Sgt. Berglind asked if she had any family that the police could contact, Eilman initially
stated that she did not want him contactingane and refused to give him her parents’ phone
numbers. (PIl. 56.1 Resp. § 80.) Eventually, howedHicer Delia convinced Eilman to give her
the phone numbers for her stepfather and her mot{Rer56.1 Resp. 1 81Qfficer Delia left the
interview room twice to call Eilman’s parenksaving voice messages for each of them. (PI. 56.1
Resp. 1 81.) Sgt. Berglind did not attempt to contact Eilman’s parents before or after the interview.
(Def.56.1 Resp. 1116.) While outside, Officer Dalgo searched Eilman’s luggage and found two
bottles of prescription drugs, neither of which Officer Delia recalled specifically. (Pl. 56.1 Resp.
1 82.) Eilman told Officer Delia the medications were for her acne. (Pl. 56.1 Resp. { 82.) The
record does not reflect that the type of prescription medications was ever recorded.

After the interview, Sgt. Berglind did not arrange for Eilman’s transfer to a mental health
facility for evaluation or treatment. Instead, h®rmed Lt. Earnest that Eilman posed no threat to

herself or others, did not claito have any medical problemsas not under a doctor’s care, knew
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who she was, where she was from, and why stiéban arrested. (Pl. 56.1 Resp. {1 85, 86.) Lt.
Earnest asked Sgt. Berglind if he thoughkerything was okay and Sgt. Berglind responded
affirmatively. (Pl. 56.1 Resp. 1 86.) At that &nBgt. Berglind’s concern was processing Eilman
in a timely manner, in accordance with Eilman’s rights. (Pl. 56.1 Resp. 1 87.) After reporting to
Lt. Earnest, Sgt. Berglind left the Eight Distrigtiation to resume his duties elsewhere. (PI. 56.1
Resp. 1 88.)

Meanwhile, Eilman’s stepfather, Richard Paine (“Mr. Paine”) called Officer Delia back. (PI.
56.1 Resp. 1 89.) Mr. Paine informed OfficeriBehat his stepdaughter suffers from bipolar
disorder and had been institutionalized for thatrdieoin the past. (Pl. 56.1 Resp. 1 89.) Officer
Delia agrees that Eilman’s stepfather called aatltfpolar disorder was discussed but only to the
extent that Mr. Paine stated thatdssumedhe suffered from it but had not been diagnosed with
it. (Pl. 56.1 Resp. 1 89; Dé¥6.1 Resp. 1 135.) Ofdfer Delia informed Officer Cason and Lt.
Earnest of her phone conversation with Mr. Paine, relayed to them that Eilman may have bipolar
disorder and that her family in California wascerned about her mood swings and behavior. (Pl.
56.1 Resp. 11 89, 91; Def. 56.1 Refh§4.) Officer Delia, however, never told Sgt. Berglind about
her conversation with Mr. Paine. (Pl. 56.1 Resp. 1 90.) Although Officer Delia informed Lt.
Earnest, he disregarded the call and considevederifiable because Officer Delia did not answer
when Lt. Earnest asked how she could be sure that the individual on the phone was in fact Eilman’s
stepfather. (Def. 56.1 Reply § 132.) Eilman&ps$ather did not call the station unsolicited; but
rather, returned Officer Delia’s call placed tanrat his California phone number. (Pl. 56.1 Resp.

189.)

13



As Watch Commander of the Eighth Districtt®in, Lt. Earnest had the authority to transfer
Eilman to Mt. Sinai Hospital, the designated intédality for mental health evaluations of persons
in police custody at the Eighth District, which isd®ed approximately seven miles from the station,
for evaluation and treatment. (Def. 56.1 Repl#¥¥, 180.) Lt. Earnest also had the authority not
to charge Eilman because of her mental condiiod,had exercised this authority in the past with
another arrestee. (Def. 56.1 Reffpl123, 124.) Lt. Earnest admits tHain arrestee exhibits signs
that she is suffering from a mental iliness, thdividual should be taken to a hospital as opposed
to being placed in the lock-up. (Def. 56.1 Reply 1 182.)

Lt. Earnest, however, did not order that Eilnbartransferred to a mental health facility and
did not exercise his discretion not to charge hestead, he ordered Officer Cason to continue
processing Eilman’s arrest. (Pl. 56.1 Resp. 1 @hge Lt. Earnest made the decision to continue
with Eilman’s arrest, there was nothing more @#tcer Cason, Officer Moreno or Sgt. Berglind
could have done because Lt. Earnest, as watoimeamder, made the final decisions. (Pl. 56.1 Resp.
193)

Because the Eighth District Station did matve a female holding facility, Eilman was
transferred to the station located at 5101 Swviémtworth Avenue in Chicago (“Second District
Station”), approximately five miles away. (B6.1 Resp. 1179, 103.) Priothat transfer, Officer
Cason placed Eilman in a glass bullpen to awaitdport. (Pl. 56.1 Resp. § 96.) During that time,
Officer Cason observed Eilman continue to bkhmood swings. (Def. 56.1 Reply 1 96.) She was
very excitable, would get up then sit down, crediodically, and her eyes were roaming all over
the place. (Def. 56.1 Reply 1 95, 96; Pl. 56.1 Rg§7.) Officer Cason did not go back to Lt.

Earnest to report this behavior; he felt theres waneed to report it because Eilman’s mood swings
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were the same as they had been the entire day and Lt. Earnest had already signed her arrest report.
(Def. 56.1 Reply 1 96; PI. 56.1 Resp. 1 97.) Ocrwdly, Officer Cason would ask Eilman if she
was okay and would tell her thatestvas not alone, and when he did this, she would talk sensibly
to him. (PIl. 56.1 Resp. § 98.) At one point, Officer Moreno saw Eilman standing on the walled
partition near the toilet; she was being loud and swearing. (Pl. 56.1 Resp. § 100.) When Officer
Moreno told Eilman to get down, she did. (Pl. 38ekp. 1 102.) Accordirtg Officer Cason, there
are many times when arrestees jump up and down and are loud. (Pl. 56.1 Resp. 1 97.)
VI.  May 7, 2006-Second District Police Station, Third Watch (2:00-10:00p.m.)

The Second District desk is typically staffeddogesk sergeant and three other officers. (PI.
56.1 Resp. 1 104.) On May 7, 2006,idgrthe third watch, which isom 2:00 p.m. to 10:00 p.m.,
Benita Miller (Sgt. Miller§, acting desk sergeant, Defendaninik Smith (“Officer Smith”), and
Renee Sanders (“Officer Sandefstjorked the front desk. (PI. 56.1 Resp. 11 105, 106, 109, 110,
152.) Atthe desk, all three officers and theyeant are responsible for answering the phone, and
officers who are near the desk will occasionaltgwer the phone as well. (PIl. 56.1 Resp. 11 106,
107.) The Second District, in particular, recsieehigh volume of phone calls because it is also
home to the Area One Detective Division and tearthouses. (Pl. 56.1 Ra § 108.) On May 7,
2006, Eilman’s mother, Kathline Paine (“Paine”) caillee Second Districtation at 6:49 p.m. and
again at 10: 35 p.m. (Def. 56.1 Resp. {1 114, 392.) Both calls were made to the phone number
corresponding to the front desk of the station house. (Def. 56.1 Resp. 1 392.) During the first call,

Paine spoke to an African American female offiteit could not recall theame of the individual

° Sgt. Miller is no longer a defendant in this actiecduse the Court previously dismissed her out of the case.
® Officer Sanders is not a defendant in this action.
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she spoke with. (Pl. 56.1 Resp. 1 114.) Duringctdk Paine informed the officer that she was
concerned because she believed Eilman had bigsiarder and could be having a manic episode.
(Pl. 56.1 Resp. 1 114.) Officer Shmitwvho was working the front desk at that time, does not recall
receiving any phone calls fromiRa or anyone els&ho was inquiring about Eilman. (Pl. 56.1
Resp. 1 113.) Defendant Officer Teresa Willian@fficer Williams”) served as the lock-up keeper

for the Second District Station’s female logg-area during the third watch on May 7, 2006. (Def.
56.1 Reply. 1 195.) As lock-up keeper, Officer Williams had responsibility for processing and
monitoring detainees in the female lock-up ar@aef. 56.1 Reply. I 217.0ock-up personnel sit
outside of the lock-up when they are not progegan arrestee; however, they come and go and are
not always sitting at their post. (Pl. 56.1 Resp. 1 150.)

Eilman arrived at the Second Districtckoup at approximately 7:35 p.m. and Officer
Williams processe her. (Pl. 56.1 Resp. T 127; Def. 56.1 Reply. § 195.) During intake, when
Officer Williams asked Eilman questions, she waspeak incessantly about things other than the
information that Officer Williams requested. (D86.1 Reply § 196.) Eilman insisted that she was
going home in a few hours and refused to anSficer Williams’ questions. (Pl. 56.1 Resp. 1 146;
Def. 56.1 Reply. 1 197, 198.) Offidafilliams learned some information from Eilman during the
processing: Eilman told Officer Williams theite was from California, had no way of getting home,
was wealthy, attended UCLA, and was a persatredds instructor. (Pl. 56.1 Resp. § 133.) When
Officer Williams asked if she was sick, injurediorneed of medical attention, Eilman replied,
“[n]o, I just need a Pepsi.” (56.1 Resp. 1 131.) When Officer Williams asked Eilman if she had
been drinking or doing drugs, Eilman replied tbla¢ had been drinking even though she had been

in police custody for nearly five hours at tigeint. (Pl. 56.1 Resp. { 132.) Officer Williams
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thought Eilman was “arrogant” and “silly,” but tha¢r temperament appeared “even toned.” (Pl.
56.1 Resp. 1 147.)

Defendant Detention Aide Sharon StokeBdtention Aide Stokes”) and Johnnie Smith
(“Detention Aide J. Smith™also worked the female lock-uptime Second District Station during
the third watch on May 7, 2006. (PIl. 56.1 Resp. 1 129; Def. 56.1 Reply. 1 211.) While Officer
Williams was screening Eilman during intake, Déiten Aide Stokes searched her and inventoried
her personal property. (Def. 56.1 Reply. § Z1THe parties failed to place any information in their
respective Rule 56 statements regarding the sedcfuilman’s personal property and where it was
inventoried or held. Certain property referredrtovarious undisputed fact statements include a
purse with medications, a plane ticket to Califoraiag some type of lugga or bag. During the
search, Eilman was rude and uncooperative andedfto answer any questions. (Def. 56.1 Reply.
1 212.) When Detention Aide Stokes informed Eilrtreat she could not go back into the cell block
with her bikini on, because it had long strings on it, Eilman took it off and threw it on the table.
(Def. 56.1 Reply. 1 213.) It was soiled with mienal blood. (Def 56.1 Reply. 1 216.) Detention
Aide Stokes asked Eilman if she wanted a sanitary pad, but Eilman refused. (Def. 56.1 Reply. {
214.) When Eilman was told that she had ke taut her tampon and replace it with a pad, Eilman
refused to be fingerprinted or answer anyenquestions. (Pl. 56.1 Resp. 1Y 138, 140.) Officer
Williams asked Eilman if she was taking medicatiohad a history of medal or mental problems,
but Eilman refused to answer. (Pl. 56.1 Resp. 1 139.) When Detention Aide Stokes informed

Officer Williams that Eilman was carrying medication, Officer Williams asked her what it was for

" Detention Aide J.Smith is not a defendant in this action.

8 Defendants did not submit any facts in their Rafel Statement as to what of Eilman’s property was
inventoried.
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and Eilman again refused to answer. (Def. $&ply. T 200, 207.) Eilman also refused to give
Officer Williams any emergency contact information. (Pl. 56.1 Resp. 139.) Eilman’s parents had
already made contact with thegth District Station and had conveyed that she was bipolar to the
police at that time.

At this point, Officer Williams told Deterdn Aide Stokes that Eilman appeared to be
irrational and Detention Aide Stokes agreed. (Def. 56.1 Resp. { 221.) While Officer Williams
claims that “most people in the lock-up are irrational,” Sergeant Miller, who alsksvat the
Second District Station and who has been acpadidificer since 1986, testified that she has only
deemed an arrestee to be irrational approximately six or more times. (Pl. 56.1 Resp. 1 144.) Despite
her feeling that Eilman was acting irrational ©fr Williams did not notify Sgt. Miller, the acting
desk sergeant, or the watch commander of trecern, and neither Officer Williams nor Detention
Aide Stokes recommended that Eilman be taken to St. Bernard Hospital for a mental health
evaluation. (Pl. 56.1 Resp.1%9; Def. 56.1 Reply. 1 197, 199.) St. Bernard Hospital is the
designated mental health facility for the Secondrigisand is located at 63rd and Harvard, in the
Englewood neighborhood. (PIl. 56.1 Resp. 1 128.) Itis approximately two miles from the Second
District Station. (Def. 56.1 Repfy175.) Had Officer Williams informed Sgt. Miller or the watch
commander of Eilman’s behavior and recommended that she be taken for a mental health evaluation,
she would have been taken for an evaluati@ef. 56.1 Reply § 208.) Instead, Officer Williams
escorted Eilman to Cell 8, a cell usually reserfor uncooperative prisoners. (Def. 56.1 Reply 11
202, 203, 218.)

Martinez, an arrestee, who was transported from the Eighth District Station to the Second

District lock-up shortly before Eilman arrived, syalaced in Cell 7, next to Cell 8. (Def. 56.1 Reply
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11 225, 226.) Martinez was held in the lagkfrom 5:00 p.m. to 9:00 p.m. on May 7, 2006. (PI.
56.1 Resp. 1 160.) While Detention Aides J. Sraitt Stokes and Officer Williams testified that
they did not hear Eilman yelling during the thivatch on May 7, 2006, Martinez testified that while
in her cell, she heard Eilman screaming and thedgueelling back at her to shut up. (PI. 56.1 Resp.
1 157, 221, Def. 56.1 Reply 1 22Dgetention Aides J. Smith and Stokes and Officer Williams all
deny that they told Eilman to shut up. (Pl. 58elsp.  160.) While in her cell, Martinez yelled two
or three times to the guards, one of which she believes was Officer Williams, that Eilman could not
understand them because Eilman was “not aletheand suffered from bipolar disorder. (Def. 56.1
Reply 11 228, 232.) When Martinez saw Eilman beswprted to her cell she observed Eilman stop
and point to her groin with her index finger. gfD56.1 Reply  229.) At this point, Eilman would
not talk at all and was acting élka mute. (Def. 56.1 Reply 1 230.) While in their cells, Eilman and
Martinez played thumb wars through the bars. (Pl. 56.1 Resp. 1 226.)

Tanya Hall (“Hall”y was placed in Cell 8 with Eilman. (Def. 56.1 Reply 1 233.) While
Detention Aide J. Smith claims that the arrestees were relatively quiet in the lock-up, Hall testified
that Eilman, while in her cell, became agitatedtsthshaking the bars and repeatedly jumped from
the bench to the floor. (Pl. 56.1 Resp. 1 153; b&.1 Reply § 233.) At one point, when Eilman
was standing in the cell, Officer Williams walkeder to her and told her to sit down because she
wasn’t going anywhere. (Def. 58Reply 1 206.) Eilman, howeverfused to talk and would only
communicate through the use of hand gestures. $Beff.Reply 1 234.) If Hall tried to talk to her,

Eilman would place her hand over her mouth, putridax finger to her lips, indicating for Hall to

® Tanya Hall also goes by the name LaTanya Johnson. (PI. 56.11RESR.)
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be quiet, and would point to the ceiling as if to signal that someone was watching them. (Def. 56.1
Reply 1 234.) While sharing a cell with Eilm&tgll never heard her speak. (Pl. 56.1 Resp. 1238.)
Detention Aide Stokes conducted several inspastof the female lock-up during the third
watch. (Def. 56.1 Resp. 1 219.) During her éiwns, Detention Aide Stokes observed Eilman
standing on the bench in her cell and later Imgdiands with another detainee located in the
adjacent cell while singing a song. (Def.56.1 Re@19¥.) Officer Williams heard Eilman singing
in her cell as well. (PIl. 56.1 Resp. § 154.) DetenAide Stokes testified that it is not unusual for
detainees to “sometimes” hold hands between e ¢€1. 56.1 Resp. 1 156.) Despite the fact that
her clothes were soiled with menstrual blood, at no time during Detention Aide Stokes’ shift did
Eilman ask her for a sanitary pad. (Def. 56.pIR& 220.) Officer Williams testified that Eilman
did not request medical care or complain of gaidliscomfort and Detdion Aides Stokes and J.
Smith testified that Eilman did not ask totgadhe hospital during the third watch on May 7, 2006.
(Pl. 56.1 Resp. 11 159, 161.) Martinez, however, testified that Eilman’s need for assistance was
obvious. (PIl. 56.1 Resp. 1 161.) When her shift ended, Detention Aide Stokes did not notify the
officers coming on duty for the first watch on May 8, 2006, that Eilman was exhibiting any
abnormal behavior. (Def. 56.1 Reply 1 224.)
VII. May 7-8, 2006—Second District Police Station, First Watct§10:00 p.m-6:00 a.m.)
On May 7, 2006 and May 8, 2006, Defendant beta Aides Cynthia Hudson (“Detention
Aide Hudson”) and Catonia QuirffDetention Aide Quinn”) worked the first watch at the Second
District women'’s lock-up, replaeg Detention Aide Stokes andffoer Williams. (Pl. 56.1 Resp.
19163, 164; Def. 56.1 Resp. 1 24THe first watch began at 10:00 p.m. on May 7, 2006 and lasted

until 6:00 a.m. on May 8, 2006. (PI. 56.1 Resp. 1 162.) During her shift, Detention Aide Quinn
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conducted checks of the lock-up every fifteen minutes from 1:15 a.m. until 3:45 a.m. (Def. 56.1
Reply 1 248.) Detainees Gloria Range (“Range”), Natasha Washington (“Washington”), Senora
Baker (“Baker”) and Euraina Hawkins (“Hawkins”) were all brought to the Second District lock-up
during the first watch on May 8, 2006. (PI. 56.1 Resp. 1174.)

When Detention Aide Hudson arrived at the lagkshe learned that Eilman was a “refusal,”
which she understood to mean that Eilman did noitwabe processed, fingerprinted or searched.
(Pl. 56.1 Resp. 1 166.) WhentBetion Aide Hudson asked Eilman her name, Eilman would not
respond. (Pl. 56.1 Resp. 1 167.) Detention Aide Hudson called Officer Williams to Eilman’s cell
and asked, “[w]hat’'s wrong with her? She’s not talking,” to which Officer Williams responded,
“she’s just being silly.” (Def. 56.1 Reply 11 204, 20583ter in her shift, Detention Aide Hudson
approached Eilman and asked to fingerprimt Bédman responded, “no.” (Pl. 56.1 Resp. § 169.)
When Detention Aide Hudson offered Eilman a sandwich, Eilman took it and asked for another one,
which Detention Aide Hudson gave her. (Pl. 3ekp. § 170.) Detention Aide Hudson claims that
she had no further verbal interaction with Eilndaming her shift; however; Hall, Eilman’s cellmate,
and Washington, another detainee, testified that Detention Aide Hudson had several other
interactions with Eilman during her shift. (PIl. 56.1 Resp. 1 171.)

Washington, another arrestee, arrived at3@.m. on May 7, 2006 and was released at 9:54
a.m. on May 9, 2006. (PIl. 56.1 Resp. 1 259.) Shaftgr her arrival, while being fingerprinted,
Washington heard a woman screaming for the gusagsig she “wasn’t supposed to be there” and
asking for a sanitary napkin. (Pl. 56.1 Resp. { P&J; 56.1 Reply 1 251.) Eventually, one of the
guards, gave a napkin to a detainee who handed it to Eilman. (Def. 56.1 Reply 1 254, 287.)

Washington was then taken to cell 7, which is nexihe cell where Eilman was being housed. (PI.
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56.1 Resp. 1 261.) While in her cell, Washington heard the same voice that she had heard ask for
a sanitary napkin scream intermittently from cel(Bl. 56.1 Resp. 1 264.) &bkould also feel the
impact of the cell wall being kicked and badggDef. 56.1 Reply § 252.) Washington maintains
that the voice she heard was Eilisahowever, she could not see ictdl 8 from her cell. (PI. 56.1
Resp. 11 262, 263; Def. 56.1 Resp. 1 253.) Washington heard a guard tell Eilman to “shut the fuck
up,” but she could not identify which guard was speaking. (Pl. 56.1 Resp. { 265.) Washington
heard Eilman screaming off and on until her release. (Def. 56.1 Resp. 1 255, 265.) Washington
also heard other detainees screaming in ttlelp. (Pl. 56.1 Resp. 2%6, 267, 269.) Atone point,
Washington heard Detention Aide Hudson tell Eilman to calm down, sit down, and be quiet. (Pl.
56.1 Resp. 1 274.) At another poiBiiman and Washington began talking through their cells and
Eilman told Washington that famous rap artistsluding some that were dead, were going to come
and rescue her. (PIl. 56.1 Resp. 11 276, 278; DefReply 1 263.) After listening to Eilman talk,
Washington thought that there was something wrattgher. (Def. 56.1 Resp. 1 264.) Washington
never heard Eilman complain about heart problems or shortness of breath, or request medical
attention. (PI. 56.1 Resp. 1 274.)

On two separate occasions, Hall observed &iliplace her hand down her pants, stick her
fingers in her vagina and smear her menstrladd on the cell’s wall and bench. (Pl. 56.1 Resp.
1 231; Def. 56.1 Reply § 236.) Hall asked Eilmdry she was doing that. (Def. 56.1 Reply 1 237.)
Eilman would not respond. (Def. 56.1 Reply { 23vigreover, despite the fact that her clothes
were soiled with menstrual blood, Eilman did ask anyone for a sanitary pad. (Def. 56.1 Reply
1 220.) Hall, however, called ot the detention aides to bring Eilman a sanitary pad, and

Detention Aide Hudson responded by bringing.o(igef. 56.1 Reply 11 238, 239.) Hall testified
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that Detention Aide Hudson “loolleat [Eilman] crazy and walkexdvay.” (Pl. 56.1 Resp. § 236.)
Hall was so disturbed by Eilman’s behavior thag skked to be moved to a different cell. (Def.
56.1 Reply 1 240.) Inresponse, Detention Aiden@uémoved her and transferred her to a different
cell. (Def. 56.1 Reply 11 241, 242.) Hall never Heitman request medical attention. (Pl. 56.1
Resp. § 244.) Detention Aides J. Smith and StakesOfficer Williams all claim that they never
heard anyone discuss Eilman smearing blood on the cell walls and bench. (PI. 56.1 Resp. { 158.)
Sgt. Miller testified that she does not thinkomig menstrual blood on the wall of a cell indicates
that a detainee is a threat to herself or others. (Pl. 56.1 Resp. 1 233.)

Later on, Detention Aides Hudson and Quinn placed Hawkins, another detainee, in cell 8
with Eilman. (Def.. 56.1 Replfffl 257, 294, 295.) As Hawkins apacbed the cell, she could hear
Eilman pounding on the bars. (Def. 56.1 Reply { 2$8®hine of the other detainees were yelling
at Eilman because she was making so much n¢idef. 56.1 Reply 1 297.) As Hawkins entered
the cell she saw blood and started screamingti®atlid not want to go in. (Def. 56.1 Reply 1 257,
298, 301.) Itlooked as though Ed&m had taken her finger and wiped blood all over the cell with
it. (Def. 56.1 Reply 1 299.) Detention Aide Quinn responded to Hawkins by telling her, “[y]our
going in that cell. She is no crazier than ygU referring to Eilma. (Def. 56.1 Reply § 301.)
Once inside the cell, Hawkins saw Eilman camround, twirl in circles and stand on the bench
while waiving her arms, like she was trying tp. f{Def. 56.1 Reply § 302 ilman stuck her hand
down her pants and into her vagina and pufledhand out with blood on it. (Def. 56.1 Reply
303.) Eilman continued to spin around and atteshpo hug Hawkins with her bloody hands. (Def.
56.1 Reply 1 304.) Hawkins beat on the cell bayelled to Detention Aides Hudson and Quinn,

demanding to be taken out of the cell. (3.1 Reply 11 259, 260, 308.) Detention Aides Hudson
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and Quinn came back to the celigl or four times to tell Hawksto “shut up,” and when Hawkins
told them there was something wromigh Eilman, they stated, “[s]he no crazier than you.” (Def.
56.1 Reply 11 305, 310.)

Detainee Washington testified that she heard Detention Aide Hudson become upset, raise
her voice, ask Eilman why she was spreadindlogd on the cell and tell her that she would have
to clean the blood up herself. (Pl. 56.1 Resp. 1 171; Def. 56.1 Reply | 258. ) Despite the blood,
Detention Aides Hudson and Quinn left Hawkinghe cell with Eilmanwhere she continued to
protest. (Def. 56.1 Reply 19 308, 309.) Eilman did not say a word nearly the entire time that
Hawkins was in the cell with her; rather, gtteempted to use sign language and bobbed her head.
(Def. 56.1 Reply 11 306, 307.)

When detainee Range arrived at the Sedaisttict she heard a young woman with long
blond hair screaming that she wanted to gihéohospital. (Def. 56.1 Resp. 11 279, 280, 283.) On
May 14, 2006, in a signed statement to Detectinas the CPD’s Internal Affairs Division, Range
identified the screaming individuas Eilman. (Pl. 56.1 Resp. 1 2550 e also stated that Detention
Aides Hudson, Quinn and Officer Williams were all present in the lock-up when she was detained
with Eilman. (Def. 56.1 Reply 1 284.) Range tkchhearing Eilman screaming from her cell that
her chest was hurting and that she wanted to go to the hospital. (Def. 56.1 Reply 285.) Range then
heard Detention Aide Hudson say to Officer Witlig, “[t]hat white girl is still acting crazy back
there and now she wants to go to the emenrgemam,” and Officer Williams respond, “[a]in’t
nothing wrong with her and she ain’'t going to the hospital and if she keeps on screaming we are
going to send her crazy ass to the crazy hospital, that's where the fuck she is going.” (Def. 56.1

Reply 11 285, 286.) Range stated that Eilman eoad to scream for a sanitary pad so Detention
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Aide Hudson gave one to her to give to Em (Def. 56.1 Reply  287.) A few minutes later,
Range heard Eilman’s cell mate, who she cawdtidentify, screaming that Eilman was acting
crazy, wiping her bloody pad on the walls and bars of the cell and taping the pad to the wall of the
cell. (Def. 56.1 Reply 1 288.) Rge stated that Detention Aides Hudson and Quinn walked back
to Eilman’s cell and stated, “[yJou crazy white bitch, you nasty bitch get that nasty shit off my
walls.” (Def. 56.1 Reply 1 289.) After the bloody pad incident, Eilman continued to scream that
she was having heart trouble. (Def. 56.1 Reply § 291.)

In contrast to her IAD statement, during kdeposition Range stated that she did not know
who the individual was that was screaming, ahld not identify any police personnel that were
working the lock-up while she was there, and wélem got to her cell she went to sleep and did not
notice anything else about the woman who shephadously heard screaming. (Pl. 56.1 Resp.

1 255, 256, 257.)

Detainee Baker arrived at the Second Dastock-up at about 11:00 p.m. on May 7, 2006,
and was released the next morning at 5:15 gPh. 56.1 Resp. 1 245.) While Baker was being
fingerprinted she heard a “white girl” screamihgt she wanted to go home and saying “violent”
words. (Pl. 56.1 Resp. { 246; Def. 56.1 Reply Y 2TB¢g guard who was fingerprinting Baker told
the girl to “shut [her] ass up.” (Pl. 56.1 Re§247.) Baker could not see the detainee who was
screaming. (PIl. 56.1 Resp. | 248.) Baker wastakesell 4, where she continued to hear the
“white girl” screaming. (PIl. 56.1 Resp. § 250; Def. 56.1 Reply § 274.) This time she was saying
that she was bleeding and that she needigd H{EI. 56.1 Resp. § 250; Def. 56.1 Reply § 274.)
Baker heard the guards yell back to the girl and tell her to “shut the fuck up you white bitch” about

four or five times. (Pl. 56.1 Resp. 1 252; Def. 3®eply 1 275.) Baker also heard one of the guards
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say, “[s]hut your white ass up. You got the blodicbaer the cell with your nasty ass.” (Pl. 56.1
Resp. 1 251; Def. 56.1 Reply T 27&aker could identify which guds she heard screaming. (PI.
56.1 Resp. § 253.) The “white girl” continuedytl for two to three hours; she was crying and
sounded disturbed and upset. (Def. 56.1 Resp. {1 277, 278.)

Detention Aides Hudson and Quinn did not pdaviany of the officers arriving for the
second watch with any information about Eilman’s behavior during their shift, although they may
have informed Officer Deborah Mabery, a lagk officer reporting fothe second watch on May
8, 2006, that Eilman had not been processed. (Def. 56.1 Resp. {1 246, 250.)

VIIl. May 8, 2006— Second District Police Station, Second Watch (6:00 a.m.-2:00 p.m.)

On May 8, 2006, Defendant Officer Deborah Mabery (“Officer Mabery”) and Jacqueline
Roberson (“Officer Roberson®)worked the second watch in the Second District Station’s female
lock-up, relieving Detention Aides Hudson and Quinn. (Pl. 56.1 Resp. { 182; Def. 56.1 Reply 1
314.) When she arrived for her shift, Offiddabery was informed that Eilman had not been
fingerprinted, and she conveyed this to OffiBaberson. (PIl. 56.1 Resp. § 183; Def. 56.1 Reply
1 315.) Either Officer Mabergr Officer Roberson conducted cell checks every fifteen minutes
during their shift. (Pl. 56.1 Resp. { 184.) Dgrher first cell check, Officer Mabery saw Eilman
standing silently behind the bars of her callil ashen she asked Eilman her name, she responded.
(Def. 56.1 Reply 1 316.) Lt. Joseph Berry (“LtrBg), the acting watch commander, was advised
by various lock-up personnel that Eilman had refused to cooperate and may have been under the
influence of drugs or alcohol. (PIl. 56.1 Resp. 1 1&1.6:30 a.m., Lt. Berry inspected the lock-up

with Officer Mabery and observed Eilman sittiog the bench in her cell, looking out. (PIl. 56.1

10 Officer Roberson is not a defendant in this action.
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Resp. 1179.) Lt. Berry did not see any blood in her cell. (Pl. 56.1 Resp. 1 180.) Although Eilman
was being “verbal and loud,” Officer Mabery ¢fa that she did not obrre anything unusual about
Eilman’s behavior during her shift. (P6.1 Resp. 11 186, 187.) However, Tamalika Harris
(“Harris™), who was arrested and brought te tBecond District on the morning of May 8, 2006,
stated that Eilman was kickingelbars of her cell, yelling for helnd saying that she had a heart
murmur and needed to go to the hospifBl. 56.1 Resp. 11 186, 299; Def. 56.1 Reply T 325, 326.)
Officer Mabery denies that Eilman ever compéairthat she had a heart murmur or asked to go to
the hospital. (Pl. 56.1 Resp. 11 1989, 201.) Harris testified that after Eilman had been screaming
for thirty to forty-five minutesQfficer Mabery walked back to Eilman’s cell stated, “Shut the fuck
up, there’s nothing wrong with you.” (PIl. 56.1 Resp. 11 186, 310-11; Def. 56.1 Reply 11 327, 329.)
Officer Mabery claims that neign she nor Officer Roberson ever told Eilman to keep her voice
down. (PI. 56.1 Resp. 1 189.) Hamwas housed in Cell 1, whichirsthe row behind Cell 8, and
admits that she never saw Cell 8. (Pl. 56.1 Rg§03.) Eilman was released from the lock-up at
6:37 or 6:30 pm., and her medicatords do not reveal that she was ever diagnosed with a heart
murmur, which is a condition that can only be detdetith the aid of asthoscope. (PI. 56.1 Resp.
11 306-08.) At one point, Officer Roberson did H&éman singing rap songs, and when she asked
her if she liked rap music and hanging out valaack people Eilman responded, “yes.” (PI. 56.1
Resp. 1 188.)

At about 11:30 a.m. on May 8, 2006, Eilman was fingerprinted by Ricky Aldridge
(“Aldridge™). (Pl. 56.1 Resp. 1 190.) Aldridgeaalls that Eilman was calm, friendly, very nice,
and very charming. (Pl. 56.1 Resp. 1 191.) Whilsan was being processed, she had a pleasant

conversation with Officer Mabery. (PIl. 56.19pe { 192.) When Officdvlabery was about to
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photograph Eilman, Eilman struck a pose and pubaie up, but stopped when Officer Mabery told
her she could not take her picture like that. §8.1 Resp. 1 193.) After she was processed, Eilman
asked for a sandwich, which Officer Roberson brobght (PI. 56.1 Resp. 1 194.) Eilman thanked
Officer Roberson for the sandwich and told her slas a “beautiful black nice officer.” (PIl. 56.1
Resp. 1 194.)

At the end of Officer Mabery’s shift, sheddinot provide the next shift’s lock-up officers
with any information about Eilman or her behavior. (Def. 56.1 Reply 1 319.)

IX.  May 8, 2006—Second District Police Station, Thir(Watch (2:00-10:00 p.m.)

On May 8, 2006, Sgt. Miller worked the third toh at the Second District Station as the
acting desk sergeant from 2:00 p.m. to 10:00 p.m. (Pl. 56.1 Resp. ' Officers Smith, Suzette
Foster (“Officer Foster”) and Angtte Ashford (“Officer Ashford”)}} all African American
females, sat at the desk with Sgt. Mill€RI. 56.1 Resp. {9 111, 112.) The desk officers’ duties
included fielding incoming telephone calls andgaring paperwork necessary to release persons
in custody. (Def. 56.1 Reply 9 363.) Sgt. Miller inspected the female lock-up at 2:15 p.m. and
observed Eilman sitting in her cell on the bench. (PI. 56.1 Resp. T 206.)

Also working the third watch as lock-uprgennel were Officer Williams, the designated
booking officer, Detention Aide J. Smith and PaeiHeard (“Officer Heard”). (Pl. 56.1 Resp. 11
105, 109; Def. 56.1 Reply 1410.) J. Smith condusitdden cell checks during the third watch and
checked Eilman’s cell off as “ok.” (PI. 56.1 Resp. 1 205.)

Officer Heard has worked at the Second Distsince she began her employment with the

CPD in 1998. (Def. 56.1 Reply8.) When Officer Heard gan her shift on May 8, 2006, she

11 Officers Foster and Ashford are not defendants in this action.
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did not speak with any of the lock-up officers fréme previous shift, and was not made aware that
any female detainees had been uncooperativeeatext a disturbance. (Def. 56.1 Reply { 409; PI.
56.1 Resp. 1 214.) No one reporte@féicer Heard that Paine had called to notify the officers that
Eilman was bipolar or to express any concern about her mental health. (Pl. 56.1 Resp. { 215.)
Officer Heard did, however, read Eilman’s Transportation Transmittal, which revealed Eilman’s age
and California residency. (Def. 56.1 Reply T 41Qfficer Heard inspected the women’s lock-up
cells at approximately 4:30, 4:45 and 7:45 p.md frst saw Eilman during her 4:30 p.m. check.
(Def. 56.1 Reply 1 415, 416.) Eilman was standiegrrihe bars of her kkeblinking. (Def. 56.1

Reply 1 416.) Officer Heard saw Eilman agaimen she performed her 4:45 p.m. cell check, and
Eilman was silent at that timg(Def. 56.1 Reply 1¥9.) Officer Heard did not observe Eilman
crying, lying on the floor, singing, kicking or fmg her pants down. (PIl. 56.1 Resp. 1 209.) At
some point while Officer Heard was sitting outsidiéock-up, she heard Eilman repeatedly scream,
“[blitch feed me” for a period dhirty to forty minutes. (Def. 56.1 Reply 11420, 421, 423.) Officer
Heard did not feed Eilman because it was notelgelarly scheduled meal time. (Def. 56.1 Reply

1 422; Pl. 56.1 Resp. 1 217.)

A woman named Corliss Holland (“Holland”) was detained in a cell behind the row
containing Cell 8 with an opening facing in the opposite direction from Cell 8 between 3:00 p.m.
and 4:00 p.m. on May 8, 2006, and releaseg@tximately 10:30 a.m. on May 9, 2006. (Def. 56.1
Reply 1 338; PIl. 56.1 Resp. 1 313-14.) Holland saw a young blond girl whom she identified as
Eilman as she was escorted to her cell. 8I1 Resp. § 315.) Holland heard Eilman yell for the
guards and ask to use the phone approximatelytdaix times; the guards did not respond. (Def.

56.1 Reply 11 339-40.) Officers Walins and Heard testify that Eilman did not request medical
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attention from them (PI. 56.1 Resp. 1 216), but Holkrets that Eilman started to scream that her
heart hurt and she could not breathe. (Def. 56.1 Reply 1 341.) For approximately 15 minutes,
Eilman complained that her heart hurt and banged on the bars of the lock-up. (Def. 56.1 Reply 1
344.) Although Officers Williams, Heard, and Smithktify that they did not hear anyone yelling

or complaining during the third watch (Pl. 5&ésp. § 213), Holland heard two guards joking about
Eilman’s heart hurting as if they did not taker pleas seriously. (Def. 56.1 Reply 1 346.) Holland
also identified Officer Heard as being presehile Eilman was screaming, but does not know what
contact Officer Heard had with Eilman, iya (Def. 56.1 Reply 1 349; PI. 56.1 Resp. { 321.)
Furthermore, even though Officer Williams testitiest she had no contact with Eilman and did not
hear her voice until she retrieved her from her cell to be released (Pl. 56.1 Resp. 1Y 210-211),
Holland testified that she heard Eilman tell Officer Williams that she could not click her shoes
together because her heart hurt. (Def. Febly 11 347-48.) At some point, Eilman was
transferred to a different cell and began to maise and bang against the bars of the new cell.
(Def. 56.1 Reply 1 351.)

Another arrestee named Kimberly Warren (‘tWé¢a”) was detained in the Second District
women'’s lock up between 12:50 p.m. on May 8, 2006 and 10:23 p.m. on May 9, 2006, in a cell
block behind Eilman’s row with an openiracing the opposite direot. (Def. 56.1 Reply 1 353;

Pl. 56.1 Resp. 1 294-95.) Warren heard (butinesw) a woman, who she identified as both young
and Caucasian by the sound of her voice, yelling from another cell: “I'm sick,” “help me” and “I
have to go to the hospital.” (Def. 56.1 Reply 1 354, 356; PI. 56.1 Resp. 1 363.) The yelling
persisted for one to two hours, and origindtech a cell behind Warren. (Def. 56.1 Reply § 297.)

Warren heard a fellow detainee ask why no one was helping the white girl, calling out “why don’t
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you help her” five to six times; Warren did not haay of the guards offéo help. (Def. 56.1 Reply
19 357-58.) Warren did, however, hear a guard yelit‘the fuck up” and “shut the hell up,” after
which the white girl continued to yell and kitthe bars of her cell(Def. 56.1 Reply {1 359, 361.)
At first, Warren thought the white girl was merely seeking attention, but later felt that she was in
need of help. (Def. 56.1 Reply  362.)

In the meantime, Paine placed four calls todtation’s front desk during the third watch on
May 8, 2006: at 2:47 p.m., 3:15 p,8:16 p.m. and 8:18 p.m. (Def. 56.1 Reply 1 392.) Paine made
her first call at 2:47 p.m. (Pl. 56.1 Resp. 1 116.) During this call, Paine inquired into Eilman’s
release and did not mention Eilman’s mentlth issues. (Pl. 56.1 Resp. 1 116, 117.) Paine
made her next call at 3:15 p.m. and claims she spiitkeOfficer Smith during this call. (PI. 56.1
Resp. 1 122; Def. 56.1 Reply § 376.) Officer Smith admits that early in her shift she received a
phone call from Paine, who identified herself dm&n’s mother, and based on the fact that Paine
knew Eilman’s court date, Officer Smith believeditth was not Paine’s first call to inquire about
Eilman. (Def. 56.1 Reply 1 364, 365, 366.) During ttall, Paine and Officer Smith discussed
Eilman’s release and Paine asked if she cpajdEilman’s bond with a credit card because Eilman
was from out of town and she was 2,000 mdgvay. (Def. 56.1 Reply 11 367, 368, 379.) Officer
Smith then informed Paine that Eilman wobdreleased on an I-bond. (Pl. 56.1 Resp. Y117, 118;
Def. 56.1 Reply 11 370, 371.)

Officer Smith claims that the conversation ethdethis point; however, Paine maintains that
she informed Officer Smith that she was conedrbecause she believed Eilman was bipolar and
might be having an episode. (Pl. 56.1 Resd.g} Def. 56.1 Reply 11 372, 38@®gine did not ask

that Eilman be brought to a hospital for a mehéallth evaluation, or inform anyone at the Second
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District station that Eilman might hurt herselfvoss unable to provide for her basic needs. (PI. 56.1
Resp. 1 125.) Neither Kathleen nor Richard Paine made travel arrangements to go to Chicago
between May 6 and May 8, 2006, asked friends in the Chicago area to pick up Eilman or provide
her housing, or asked anyone in the Second District to keep Eilman there until they could send
someone to help. (PIl. 56.1 Resp. 11 126, 326-Ré@ihe, however, claims that she told Officer
Smith that she did not want Eilman releasedthe streets of Chicago with no belongings and
nowhere to go. (Pl. 56.1 Resp. 1 125.) In response, Officer Smith told Paine that Eilman would be
free to go after she signed her I-bond because shewea the age of 21. I(B6.1 Resp. 1 118; Def.

56.1 Reply 1 381, 382.)

Officer Smith did not inform the lock-up m®nnel or anyone else at the Second District
station about her phone call with Eilman’s mother; she did not make a record of the conversation
and she did not inquire into Eilman’s behavi (Def. 56.1 Reply 11 373, 374.) Officer Smith,
however, admits that if she widd by a detainee’s family member that the detainee suffered from
a mental iliness that would be cause for camcéDef. 56.1 Reply 1 386.) After Officer Smith’s
conversation with Paine, she went back todesk and wrote Eilman’s I-bond. (Def. 56.1 Reply
1 375.) Officer Smith also prepared Eilman’actgage” for Miller, the dek sergeant. (Def. 56.1
Reply 1 389.) The “package” included: her amegort, which included her California address and
the property taken from her, which includeéguription medication, a cell phone and wallet with
cash; her mug shot; and her basigh. (Def. 56.1 Reply 1 389.) Sgt. Miller signed Eilman’s
personal recognizance bond, which enabled Eillmdeave police custody on May 8, 2006. (Def.

56.1 Reply 1 426.)
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At approximately 6:30 p.m., Offer Williams walked up to Eilman’s cell, where she was
sitting alone and quietly on a bench, and releaged (Pl. 56.1 Resp. § 322.) Officer Heard gave
Eilman her property receipt and property bag, Widontained a pair of sweat pants. (Def. 56.1
Reply 11427, 428.) Officer Heard doeot recall seeing any medication or anything but sweat pants
in Eilman’s property bag. (Def. 56.1 Reply 1 427 $gt. Miller informecEilman that she would
need to appear in court because she was belegsed on bond; Eilman replied “okay,” signed the
bond, and asked if she was fredgave. (Pl. 56.1 Resp. {1 323-24.) Sgt. Miller said that Eilman
was free to leave and then asked Eilmarcéwf she would like tanake a phone call; Eilman
responded “no.” (Pl. 56.1 Resp. 11 324-25.)agyproximately 6:37 p.m., Sgt. Miller and Officer
Heard then escorted Eilman, undirected, out af@door of the Second Digtt Station leading into
the east parking lot. (Def. 56.1 Reply 11 4290; Pl. Resp{1 329, 336.) After the officers
escorted Eilman out of the Second District Station, Eilman gestured towards Chicago Police
Detective John Zalatoris (“Zalatoris”) as if to bless him by making the Sign of the Cross. (Def. 56.1
Reply 111 441, 442.) Officer Headd not see Eilman make the Sign of the Cross or say anything
upon her release. (PI. 56.1 Resp. { 333.)

Officer Heard then walked out into the pangyilot to get some air. (Pl. 56.1 Resp. 11 328.)
She observed Eilman standing in the lot wiffuazled look on her face, so Officer Heard pointed
her towards 51st Street, and Eilman begalking. (Def. 56.1 Reply 11 431, 432, 433, 434, 438,

439, 488; PI. 56.1 Resp. 1 330) Eilman was nuoilfar with Chicago. (Def. 56.1 Reply 1 489.)

2The parties failed to provide facts in theil®G6 statements regarding the exact property
given to Eilman upon her release in spite of bgingn the opportunity to file 930 undisputed facts.
When the Court asked the parties about the lack of information regarding the property, Defense
counsel stated in open court that they “didn’t see it relevant to the summary judgment analysis.”
The Courtrelies on the Rule 56 statements which gexsolely that Eilman was released with a pair
of sweatpants.
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Officer Heard did not ask Eilman where sheeded to go, where she lived or if she needed
directions to public transportation; indeed, Offielerard did not speak to her at all, despite the fact
that Officer Heard was aware that two separat@ €dins stopped near the Second District station.
(Def. 56.1 Reply 11 435, 436, 437; Pl. 56.1 Resp. 1 330.)

Eilman proceeded through the parking lot & 8econd District Station and made her way
to JJ Fish Restaurant, located two blocks edstdéral Street at 51st and Wabash, where she asked
for a glass of water to take her medication—medication which was presumably not in her possession
since it was seized and inventoried at the SeBusitict Station and only sweatpants were returned
to her. (Def. 56.1 Reply 11 439, 449, 490; PIl. 56.4pR§ 337.) Tyrone Porter (“Porter”), an
individual who worked at the restaurant, observed Eilman while she was there and thought that her
“head just wasn’t right,” that “something wasomg with her” and that “she was not holding a full
deck.” (Def. 56.1 Reply 1 449R0bert Kimble (“Robert”), and Timothy Kimble (“Timothy”) also
observed Eilman at JJ Fish Restaurant and desther behavior as crazy. (Def. 56.1 Reply 1453,
453.) Specifically, Robert heard Eilman talkitgpat superheros and saying that she was Superman
or Wonder Woman. (Def. 56.1 Reply 1 453.mdthy saw Eilman laugh for no reason, blank out
mid conversation and then start talking about a different topic. (Def. 56.1 Reply { 454.) Eilman
purchased a bottle of water and stayed at JJ Fish Restaurant for approximately one hour and nine
minutes. (PIl. 56.1 Resp. 1 338.)

At around 7:00 p.m., Eilman left JJ Fish Restint. (Def. 56.1 Repl 456; Pl 56.1 Resp.
1 339.) Outside JJ Fish, Eilman spoke with RoKenble and Floyd Fulton (“Fulton”). (PI. 56.1
Resp. 1 340-41.) Eilman and another woman followed Robert and Fulton and proceeded west. (PI.

56.1 Resp. 11 339, 342.) The other woman stopped at a bus stop, and Eilman followed Robert and
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Fulton through a field and toward 5135 South Fddedzere Eilman stood outside talking with 15
to 20 people for 10 to 15 minutes. (Pl. 56.1 R§§@42-43.) The South Federal address is located
one and a half blocks east oétGecond District station. (6.1 Resp. 1 334.) Outside 5135 South
Federal, several individuals observed Eilman and thought that she was crazy and that there was
something wrong with her. (Def. 56.1 Reply Y 450, 455.) Theodore Powell (“Powell”), for
instance, observed Eilman calling others by vartfapstar names and telling people that her father
worked for the government. (Def. 56.1 Reply 1 4F8ighard Paine, Eilman’s stepfather, did not
work for the government. (Def. 56.1 Reply 1 45&ilman told Jerrel Sanford (“Jerrel”), who she
kept referring to as her boyfriend despite the flaat she had just met him, that her daddy dropped
her off there to play basketball. (Def. 56.1 Reply {1 452.)

Eilman then accompanied several young memesf the Federal Street property, known
as the Robert Taylor Homes, to Apartméd®2, which was a vacant apartment where people went
to sleep or hang out and where a number of jgelogdl congregated that evening. (Pl. 56.1 Resp.
11 343, 348.) Residents of the neighborhood were surprised to see a white girl in the building. (Def.
56.1 Reply 1 459.) Some individuals even taldh&n that she should leave the building because
it was not safe for her to be there. (Def. 56.1 Reply § 459.) While inside the apartment, Eilman said
that she needed to use a phone and asked somegetetee for her. (Pl. 56.1 Resp. 1 344.) After
approximately 20 or 30 minutes, Eilman left witrrell and another individual named Osman to
buy beers, and then went to Jerrell’s grandmother’s house. (Pl. 56.1 Resp.  345.) Jerrell told
Eilman that she could stay in Agment 702 after she told him sheeded a place to stay. (Pl. 56.1

Resp. 1 346.) Eilman and Jerrell then went back to Apartment 702. (Pl. 56.1 Resp. 1 347.)
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At some point, Marvin Powell, a.k.a. RedR¢d”), an individual who did not live at 5135
South Federal or in the community, entered Apartment 702, told everyone to leave, and said he was
going to “show this bitch who the real killer is(PIl. 56.1 Resp. {1 349-51.) Prior to that time, no
one had harmed Eilman or tried to force hexdanything, and Eilman had not been the victim of
a crime in the several hours preceding Red’s entrance. (Pl. 56.1 Resp. 1 352, 362.)
When Eilman tried to leave the room, Redlgaiher inside and locked the door. (PI. 56.1
Resp. 1 353.) Eilman screamed, and Osman, Jerrell, Timothy and Robert banged and kicked the
door trying to help her. (PI. 56.1 Resp. 11 354-3%d and Eilman were alone in the room. (PI.
56.1 Resp. 1 356.) Red then put a knife to Eilmaatk and told her he “would kill her” if she did
not finish a sex act, and Eilman threatened to jump out of the window. (Pl. 56.1 Resp. 1 356; Def.
56.1 Reply 1 458.) Dr. J. Craig Nelson (“NelsoPqine’s psychiatry expert, opines that Eilman
recognized that Red was a threat to her, and lemmugh to try to get away and call for help. (PI.
56.1 Resp. 1 363.) Less than five hours after Eiweasreleased from the Second District lockup,
the paramedics were dispatched to 5135 South Federal, where Eilman had fallen out of a seventh
floor apartment window wearing nothing but @& land panties. (Def. 56.1 Reply 1 15; PIl. 56.1
Resp. 11 357, 3611t is unknown whether she fell, jumped or was thrown from the building.
Meanwhile, Paine was unaware that Eilmanieeh released and she continued to call the
Second District station to fineut what was happening with ldaughter. (Def. 56.1 Reply { 406.)
Paine called at 8:16 p.m. and spoke with ayvede” black female who hung up on her without
providing any information about Eilman. (D&6.1 Reply 1 405.) Paine immediately called back

at 8:18 p.m. and spoke with Officashford, a different individual(Def. 56.1 Reply { 406.) Paine
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stated that she was trying to find out when Eilmauld be released, and Officer Ashford told her
that Eilman had been released about an hour earlier. (Def. 56.1 Reply { 406.)

As aresult of her fall, Eilman sustained se\mdily injuries, causing her to be hospitalized
at Stroger Cook County Hospital until June 28, 2006&vieed by three and a half months of therapy
at the Rehabilitation Institute of Chicago ayehrs of rehabilitation. (Def. 56.1 Resp. { 16.)
Plaintiff's counsel has informed the Court that sheow able to walk #h assistance and speak,
although her brain functioning remains at thad @huch younger child. Eilman returned home to
Los Angeles with her family in mid-October 2006. (Def. 56.1 Resp. 1 16.)

X. Expert Testimony

The parties have submitted the testimony of lgkeets as part of their respective Rule 56

statements. Six of these experts pertain soldlygadamages aspect of the case and comprise those

doctors and treaters who opine about the psychmbgnd physical condition of Eilman, and other

rehabilitation and occupational experts who opine about Eilman’s furture. Other experts include

those who opine about bipolassdrder and offer expert opinion regarding whether Eilman was in
fact suffering from bipolar disorder at the timehefr arrest and subsequent injuries—a fact that is
disputed by Defendants who assert that due tpiesious head injury from the car accident, the
doctors can not rule out the existence of an orglarain injury. The majority of these experts are
irrelevant to the issudsefore the court since the focus at thasnt in the review is whether the
officers acted within Constitutional standards wttexy held Eilman and failed to transport her to
a hospital for treatment. A few experts, howevieransight into this analysis: the police practices
expert, James Kennedy, and the sociologist R&aaripson, Dr. Joel Dvoskin, Paine’s psychology

expert and Dr. Craig Nelson, Paine’s psychiatert. Kennedy provides insights into the normal
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procedures for dealing with mentally ill individeavhen they are in police custody and Sampson

discusses the unique neighborhood within which &iiwvas released after being in police custody.
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Xl.  Causation

The City’s Police Practice Exper Jame Kenned: (“Kennedy”) state thafthe majority of
peopl¢are not happyabou beingin lock up, ancthatit is not unusue for peopl¢in lock-ug to feign
medica problem:or askto se¢a doctoito be taker away fromlock-up (PI. 56.1 Resp. 11 389-90.)
Kennedy opines that a person in lock-up does not ttake taken for a mental health evaluation
just because they have a possible history of biplidarder or make the statement “bitch, feed me.”
(PI. 56.1 Resf11 218, 393.) Kennedy testified that goes on to detail the procedures involved in
seeking mental illness treatment for a detairWher the police transpor ar individual in their
custoditothe hospitafor mentaillnesstreatmen apolice officer is assigne to guarcthe prisoner.
(Pl. 56.1 Resp 11 395-96, 398.) At facilities like the triage center at St. Bernard Hospital, an
emergency room physician and Community Mertahlth Council make a judgment call as to
whether that person should be admitted for méralth treatment. (Pl. 56.1 Resp. {1 395-96, 398.)
Onewaythaimedicahealtt professionalmeasur the exten of psychiatricilinessisthrougt ability
to contro one’s behavior (Pl.56.1Resp 1 394." If an arrestee requires psychiatric admission, he
or she must be transferred to Cermak Hokphtaugh a complicated, up to two day long process
where the police appear in court to secure dardransferring custody to the Cook County Sheriff.
(P1.56.1Resp 1397.. A decision to admit a patient intopsychiatric unit must be endorsed by a
psychiatrist.(Pl.56.1Resp 1399.’ If the patient is not deemed a risk to herself or others, he or she
may be discharged back into police custody or admitted to the psyche unit based on another

admission criterig (Pl. 56.1 Resp. 1 400.)
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Paine’s expert, Dr. Joel Dvoskin (“Dvosking,psychologist, opines that if Eilman would
have been taken to a mental health facility@aluated, she probably would have been kept there,
either voluntarily or involuntaryl. (Def. 56.1 Reply 1 461; PI. 56.1 e § 368.) If released, she
would have been given some type of dischafge to account for her personal safety, and someone
would have likely come to get her and assistitneemaining safe. (Def. 56.1 Reply 461, PI. 56.1
Resp. 1 368.) Kennedy disagrees with Dvoskin and opines that Eilman might have been released
from an emergency room into the Robert Tajdlomes area, or, if she weebrought to St. Bernard
Hospital, released into a more dangerous ameaRobert Taylor Honse (Pl. 56.1 Resp. 1 364-
65.) Dvoskin acknowledges that if not involumacommitted, Eilman would have been released
and free to go out in the neighborhood. (PIl. 56.1 Resp. {1 376.)

Dvoskin further opines that in determiniwgether to involuntarily commit Eilman, mental
health professionals would likely try to persudee to agree to treatment, observe her over time,
talk to her family, and try to get a broad perspeas to her behaviors. (PIl. 56.1 Resp. 11 376-77.)
Dvoskin would expect the hospital to make anrfifo talk to Eilman about where she would go,
contact her parents, and arrange for her to leeaesafe manner. (Pl. 56.1 Resp. § 378.) Dvoskin
opines that if the hospital had been fully infornoédher behavior the prious two days, it would
have involuntarily committed her as a danger to herself, even though she never showed signs of
being suicidal. (Def. 56.1 Reply 11 463, 465, 4BIZ;56.1 1Y 369, 375.) Dr. J. Craig Nelson
(“Nelson”), Paine’s psychiatry expert, concurs that Eilman would have met the criteria for
involuntary admission at a mental facility because her behavior demonstrated that she was unable
to provide for her own basicerds and unable to protect herself from serious harm. (Def. 56.1

Reply 1462.) Indeed, her symptoms were protreeand put her in harm’s way. (Def. 56.1 Reply
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1462.) Turning to the actual events thablokéd, Dvoskin opines that during and following
her detention, Eilman was in florid psychosis and experiencing a severe manic episode. (PI. 56.1
Resp. 1 372.) Nelson concurs that Eilman suffénead bipolar disorder and was in the middle of
a manic episode when she interacted withgedh May 2006, and further opines that her abnormal
behaviors warranted psychiatric evaluation aadtment. (Pl. 56.1 Resp380.) Dvoskin further
states that her behavior was suggestive of the use of stimulants like methamphetamine, and that
without collateral information, the distinction bet@n drug use and manic disorder is a difficult one
to make. (Pl. 56.1 Resp. 1 374.) Although Dvoskimes that Eilman’s psychiatric condition was
not getting better and not getting worse in May 2006, Nelson disagrees and testified that her
psychiatric condition continued to worsen frime time her mania began in March and April 2006
through May 7, 2006. (Pl. 56.1 Resp. 11 371.)

Treatment of mania takes somewhere betwemmd 20 days, as a general matter. (PI. 56.1
Resp. 1 381.) During an involuntary admission to Sierra Vista Hospital in 2005, for instance,
Eilman was diagnosed with and received mediceftor bipolar disorder, and over the last 13 days
of her hospitalization, her condition improved. (Pl. 56.1 Resp. { 383.) After that hospitalization,
Eilman was prescribed medication for bipolar disorder and for the treatment of manic episodes,
which she did not take between first week after she was released from Sierra Vista in March of
2005 through the events in Chicago. (Pl. 56.1 Resp. { 381.)

While in Chicago, Eilman was jovial and an elevated mood at times, showing an
independent streak and ability to fare for hdrs@Pl. 56.1 Resp. 1 38%.) Although Dvoskin
admits that there were times during her detenivhen Eilman didn’t demonstrate characteristics

of mental iliness, he believes that Eilman’s bebiasupports the conclusion that she was a danger
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to herself while she was in Chicago. (CE8.1 Reply 1 466; Pl. 56.1 Resp. 11 372, 379.) Dvoskin
opines that Eilman’s mental illness “might haféected her choices, for example, she might have
complied with his—she might have been rapedrartdhrown out or jumped out the window.” (PI.
56.1 Resp. § 370.) Sgt. Berglind admitted thgbung woman, unfamiliar with Chicago, walking
in the Robert Taylor Homes is exposed to ceriaks or dangers, which would be heightened if the
woman was in the throes of a manic episq@ef. 56.1 Reply 1 468.) Although Eilman put herself
into the situation, Red’s criminal act put hethie room, and whether someone is mentally ill is not
of consequence when someone wants to intentionally harm her. (Pl. 56.1 Resp. T 360, 392.)
XIl.  Dr. Sampson/Washington Park and Fuller Park Communities

The Second District Police Station is locate&kdt and Wentworth and is situated in the
Fuller Park community. (Def. 56.1 Reply 1 486135 South Federal Street in Chicago is located
in the Washington Park community. (Def. 56.1pR€f 476.) Dr. Robert Sampson (“Sampson”),
a sociologist who studies crime rates, opinesith#ite year 2006, when Eilman was victimized,
Fuller Park and Washington Park (the commuaigas where Eilman was released) had the highest
rates, per 100,000 population, of criminal sexual dsefall community areas in Chicago. (Def.
56.1 Reply 11 469, 474, 496, 521.) These community areas had a nearly 15 times higher risk of
criminal sexual assault when compared withciiamunity area where Eilman was arrested. (Def.
56.1 Reply 11 499, 500.) Although one can becaimai of crime in any neighborhood, these
communities are “high crime” neighborhoods relatie other neighborhoods in Chicago. (Def.
56.1 Reply 1 520; PI156.1 Resp. {1 333, 3@®w¢ crime statistics for these areas, as well as all areas
in Chicago, are available to Chicago Police Officers well as to the general public. (Def. 56.1

Reply 11 477, 478, 529.)
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Sampson further opines that in 2006, the pdmnan the Fuller Park and Washington Park
communities was over 90% African American, aretause Eilman was a white female in a
predominantly black, poor neighborhood she had a much higher risk of predatory victimization.
(Def. 56.1 Reply 1 505, 513, 523.) The fact that Eilman was alone, unfamiliar with her
surroundings, and appeared vulnerable as a residtlofof mental alertness, also put her in a
manifestly foreseeable increased risk of emlcrime victimization. (Def. 56.1 Reply 1511, 512,
514, 523.) Sampson opines that it was Eilman’s walusehavior prior to her release from the
Second District Station that made her particulantyre at risk and more of a suitable target for
violent crime, especially in lighdf the fact that she was reledsat night. (Def. 56.1 Reply 11 522,
524.)

STANDARD OF REVIEW

Summary judgment is proper when “the pleadi, the discovery and disclosure materials
on file, and any affidavits show that there is nawgee issue as to any material fact and that the
movant is entitled to judgment as a matter of lawed. R. Civ. P. 56(c). In determining whether
a genuine issue of fact exists, the Court musinthe evidence and draw all reasonable inferences
in favor of the party opposing the motioBeeBennington v. Caterpillar In¢275 F.3d 654, 658
(7th Cir. 2001)see als@Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986). However, the
Court will “limit its analysis of the facts on summary judgment to evidence that is properly
identified and supported in the parties’ [Local Rule 56.1] statemBotdelon v. Chicago Sch.
Reform Bd. of Trusteg233 F.3d 524, 529 (7th Cir. 2000). Waer proposed statement of fact is
supported by the record and not adequately rebutted, the court will accept that statement as true for

purposes of summary judgment. An adequatettalmequires a citation to specific support in the
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record; an unsubstantiated denial is not adequ#ee. Albiero v. City of Kankake#l6 F.3d 927,

933 (7th Cir. 2001)Drake v. Minnesota Mining & Mfg. Co134 F.3d 878, 887 (7th Cir. 1998)
(**Rule 56 demands something more specific than the bald assertion of the general truth of a
particular matter[;] rather it requires affidavits that cite specific concrete facts establishing the
existence of the truth of the matter asserted.”).

DISCUSSION

Motion to Strike

As an initial matter, Defendants move to strike portions of Paine’s Rule 56.1 submissions
for non-compliance with L.R. 56.1. Specifically, Defendants move to strike various portions of
Paine’s Response to its Rule 56.1 Statement ofrlaEacts. In support of its motion, Defendants
assertthat Paine’s responses are neither “cghmis “short,” contain inappropriate legal argument,
include additional facts, rely on inadmissible evidence and fail to directly admit or deny the
statements of fact.SeeR.581, Def. Mot. Strike.)

Local Rule 56.1 allows a party opposing sumnjatdgment to file a concise response to the
movant’s Statement of Facts including, in the casksaigreement, specific references to materials
relied upon.Seel.R. 56.1(b)(3)(B) & ©. The requiremés for responses under Local Rule 56.1
are “not satisfied by evasive denials that do notyfaneet the substance of the material facts
asserted.”Bordelon v. Chicago School Reform Bd. of Trust283 F.3d 524, 528 (7th Cir. 2000).
Nonconformity with the Local Rules and tlsanding orders of the Court is not without
consequenceSee e.g. Green v. Harrah’s lllinois Corplo. 03 C 2203, 2004 WL 1102272, at *8
(N.D. Ill. Apr. 29, 2004) (St. Eve, J.) (refusing nsider statements of fact in excess of the number

permitted by Local Rule 56.1). The Seventh Cirbais “repeatedly held that a district court is
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entitled to expect strict compliance with Rule 56 Athmons v. Aramark Uniform Servs., 1868
F.3d 809, 817 (7th Cir. 2004) (citifgprdelon 233 F.3d at 527) (“Given d¢ir importance, we have
consistently and repeatedly upheld a district court’s discretion to require strict compliance with its
local rules governing summary judgment.”). “Aulict court does not abuse its discretion, when,
in imposing a penalty for a litigant's non-compiéa with Local Rule 56.1, the court chooses to
ignore and not consider the additional facts that a litigant has propos&dtion v. Exelon
Generation Co., L.L.C401 F.3d 803, 809-10 (7th Cir. 2005).

Here, the Court has not considd portions of both partieRule 56.1 submissions that do
not conformto L.R. 56.1. Specifically, the Coursmat considered facts that do not contain proper
support from the parties’ citations to the recor@ontain inappropriate legal argument, irrelevant
information or inadmissible evidenc8ee Cady v. Sheahat67 F.3d 1057, 1060 (7th Cir. 2006)
(rule 56.1 statements that contain “irrelevafbimation, legal arguments, and conjecture” do not
comply with the Local RulesCichon,401 F.3d at 809-10 (court may disregard statements and
responses that do not properly cite to the rec&idinstadt v. Centel Cord.13 F.3d 738, 742 (7th
Cir.1997)(“hearsay is inadmissible in summary judgment proceedings to the same extent that it is

inadmissible in a trial”).
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. Failure to Provide Eilman with Mental Health Treatment-Counts Il, VI, X, XV, XVIII,
XX, XXII, XXIV, XXVI, XXVIII, and XXXIIl

In Counts Il, VI, X, XV, XVIII, XX, XXII, XXIV, XXVI, XXVIII, and XXXIII, Paine’s
Complaint states claims under § 1983 against iddali CPD officers for failure to provide Eilman
with mental health treatment in violation of the Fourth Amendment (as incorporated against the
states under the Fourteenth Amendment). “Claggarding conditions of confinement for pretrial
detainees such as [Eilman] who have not yet had a judicial determination of probable cause (a
Gersteinhearing), are governed by the Fourth Amendment and its objectively unreasonable
standard.” Williams v. Rodriguez509 F.3d 392, 403 (7th Cir. 2008ge also Lopez v. City of
Chicagq 464 F.3d 711, 719 (7th Cir. 2006). The delikenatlifference standard of the Eighth and
Fourteenth Amendments requires a higher showirgmaintiff's part than is necessary under the
objective reasonableness standaidlliams, 464 F.3d at 403. Once a state takes a person into its
custody, it assumes an obligation to providenisrbasic needs, including “food, clothing, shelter,
medical care, and reasonable safefyeShaney v. Winnebago County Dept. of Social S€i&3.

U.S. 189, 1005 (1989). Courts applyour-factor test to evaluatke objective reasonableness of

13 In their Motion for Summary Judgment, Defendants spend a significant portion of their brief discussing their
alleged failure to provide Eilman with medical treatmemesponse to Eilman’s physical complaints of a heart murmur
and chest pain. Plaintiff's Third-Amended Complaint, however, does not allege that the Defendants failed to provide
Eilman with appropriate medical care with respect taphgsical condition; rather, the complaint focuses exclusively

on Defendants’ alleged failure to respon&ilan’s “obvious mental health needSgePl. Third Am. Compl]{ 21,

134, 172, 232, 251, 277, 303, 331, 355, 368, 4Hdine strictly framed her claim for denial of medical
treatment in terms of Eilman’s mental iliness and simmef at the summary judgment phase, make a new claim for
denial of medical treatment with respect to Eilman’s physical condiSee. Whitaker v. T.J. Snow Cbtb1 F.3d 661,

664 (7th Cir. 1998) (plaintiff may not amend her complimugh arguments in her brief in opposition to a motion for
summary judgment.) Therefore, the Court will only addrwhether the Defendants acted reasonably in failing to
provide Eilman with mental health treatment; however, thrGwnill consider Eilman’s pleas for help with respect to
her heart condition in the context of analyzing whethethsitkea serious mental health condition. Furthermore, even
if Paine had alleged that the Defendants failed to provide medical care for Eilman’s physical ailment, Paine has set forth
no evidence to support the conclusion that Defendants’ deniadical treatment for Eilman’s alleged heart condition
had a causal connection to her injuri€ee Berman v. Young91 F.3d 976, 982 (7th Cir. 2002) (causal connection
required to establish liability under § 1983 claim).
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an officer’'s conduct in the medical needs cont&ée Sides v. City of Champaig®6 F.3d 820,

823 (7th Cir. 2007). The first factor measurasether the officer has received notice of the
detainee’s medical need either through the de&srwords or through observation of the detainee’s
physical symptomsld. at 823, 828. The second factor considers the seriousness of the medical
need.|d. at 828. “The severity of the medical condition under this standard need not, on its own,
rise to the level of objective seriousness required under the Eighth and Fourteenth Amendments.
Instead, the Fourth Amendment’s reasonablenesgsasmaperates on a sliding scale, balancing the
seriousness of the medical neeidh the third factor--the scope of the requested treatment.”
Williams, 509 F.3d at 403. Police interests factor into the reasonableness determination under the
fourth factor. Sides 496 F.3d at 828. This final factos‘wide-ranging in scope and can include
administrative, penological, or investigatory concernaftliams, 509 F.3d at 403.

A. Serious Medical Need/Scope of Requested Treatment

A pretrial detainee is entitled to prompt mediatdéntion only if the injury is seriousSee
Davis v. Jones936 F.2d 971, 972 (7th Cir. 1991). The relevant inquiry is whether the injury
appears to be serious at the time, even if it later proves to be less s&tiodsserious mental
iliness, like any serious medical condition, regsliteeatment appropriate to the situatiddee
Sanville v. McCaughtry266 F.3d 724, 734 (7th Cir. 2001).

As an initial matter, in an attempt to showttkilman’s medical condition was not “serious,”
Defendants repeatedly refer to the standard teséefine an objectively serious medical condition
under the Eighth and Fourteenth Amendmentspaadide caselaw applying that standard. While
the Seventh Circuit has not clearly establisheddlotors guiding the Coustdetermination of the

seriousness of Eilman’s medical needs undefth&th Amendment, it has explained that the
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seriousness of a medical condition under the F@urtendment’s reasonableness standard need not
rise to the level of objective seriousness required under the Eighth and Fourteenth Amendments.
See Williams509 F.3d at 403. Therefore, the Court isauoifined to measuring Eilman’s condition
against this standard. With this in mind, the Court looks to what constitutes a serious medical
condition under a due process analysis meredycasde, recognizing that Eilman’s condition need

not rise to this level to survive the Defendant’s motion for summary judgment on the issue of
whether she exhibited a serious medical condition.

An objectively serious medical condition is dhat “has been diagnosed by a physician as
mandating treatment or one that is so obviouseban a lay person would perceive the need for a
doctor’s attention.”"Hayes v. Snydeb46 F.3d 516, 522 (7th Cir. 2008ge also Davis936 F.2d
at 972 (objectively reasonable officer would noténthought that shallow one-inch cut suffered by
pretrial detainee in course of his arrest wasous.) A medical condition need not be life-
threatening to be serious; rather, it could be aitiondhat would result in further significant injury
or unnecessary and wanton inflasti of pain if not treatedSee Gayton v. McCpiNo. 08-2187,

2010 WL 308756, at *8 (7th Cir. Jan. 28, 201@ircumstances indicating that an inmate has a
serious medical condition include the “existenceaufinjury that a reasonable doctor or patient
would find important and worthy of comment agdtment; the presence of a medical condition that
significantly affects an individual®aily activities; or the existencedifronic and substantial pain.”
Hayes 546 F.2d at 522-23 (citation omittedjgmparelLopez 464 F.3d at 719 (finding plaintiff's
allegations were sufficient to form objectively unreasonable conduct where he alleged he was
shackled to a wall of an interrogation room for fdays and nights and deprived of food, drink, and

sleep)with Sides 496 F.3d at 828 (finding plaintiff's aljations did not rise to the level of

48



unreasonableness required for a Fourth Amendmaint e'here he was forced to stand against an
officer’s car during which time his buttocks hurt and he felt dizzy and dehydrated). Whether a
medical condition is “serious” is a factual inquiryl® resolved by the jury if the plaintiff provides
enough evidence to survive summary judgméde idat 523.

Despite the fact that the record contanglence that Eilman exhibited recurring bizarre
behavior, the Defendants maintain that Paine hiaslf establish that Eilman had a serious mental
health condition. Specifically, Defendants assert that Eilman’s mental health condition was not
serious because it was not a “life-threateniagdition or a situation where it was apparent that
delay would detrimentally exacerbate her mental state.” (Def. Memo at 6.) Defendants also argue
that Eilman’s mental health condition was not@a@sibecause she did not request medical attention;
they point to the fact that Eilman, when askeethier she was sick, injured or in need of medical
attention, replied, “[n]o, | just need a Pepsi.” (Pl. 56.1 Resp. § 131.)

Drawing all reasonable inferences in a lightstfavorable to the plaintiff, however, Paine
has presented sufficient evidence to create a gerssne of material fa@s to whether Eilman’s
bizarre behavior was so obvious that even adéaigon would know she needed a doctor’'s immediate
attention. See Haye$46 F.3d at 522. Eilman had beemgdiased with bipolar disorder one year
prior to her trip to Chicago, for which she receiveeatment prior to her time in Chicago. Although
disputed by the Defendants, there is evidendberrecord that bothiltnan’s mom and stepdad
informed various CPD officers of their daughterisntal health condition. It is undisputed that at
least one conversation between the police and the parents involved a discussion of bipolar disorder
which may constitute a serious medical or psychological conditiea.A8tonelli v. Sheaha8l

F.3d 1422, 1432 (7th Cir. 1996) (“inmates may not beetkall treatment of a serious psychiatric
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or psychological condition”)Meriwether v. Faulkner821 F.2d 408, 413 (7th Cir. 1987) (a
psychiatric or psychological condition may preséesteaious medical need”). Moreover, the record
reflects that while in police custody on May 7 and 8, 2006, Eilman frequently screamed and yelled,
was non-responsive when questioned, exhibitgeifstant mood swings, randomly discussed the
United States’ over-dependence on oil, frequently talked about famous rap artists, even telling
detainee Washington that certain dead rap artigts g@ng to come and rescue her. Eilman would
start crying, then stop, then begin to sing rap sokigs moods would fluctuate between sweet and
calm, quiet and withdrawn, and aggressive and confrontational. When she was first taken into
custody, Eilman repeatedly shouted “fist fuck” wiaile spreading her legs open and throwing her
hips in the air. Her fellow detainees at botb Eighth and Second District stations testified that
after seeing and hearing Eilman, they thought that there was something wrong with her. There is
also testimony in the record that while Eilman was in custody she was talking “nonsense” and
“gibberish,” consistently banging on the walls daas of her cell and screaming “bitch feed me.”
Eilman’s bizarre behavior did not stop there. While being held at the Second District station,
Eilman smeared her own menstrual blood on the cell’s walls and bench on at least two separate
occasions. On one occasion, Eilman smearedtm@hblood from a sanitary napkin on the cell’s
bars and then stuck the blood-stained pad to the wall of the cell. There were also times when Eilman
refused to speak; instead, she would communicate though the use of hand gestures. When her
cellmate, detainee Hall, attempted to talk to her, Eilman placed her hand over her mouth, put her
index finder to her lips and pointed to the ceilawif to signal that someone was watching them.
Moreover, at one point while incarcerated at the Second District, a fellow detainee heard a young

white girl yelling from another cell: “I'm sick,” “help me” and “I have to go to the hospital.”
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The seriousness of Eilman’s mental health domdis highlighted by the fact that several
officers thought it prudent to call attention to berarre behavior. Specifically, Cason admits that
he was so concerned about Eilman’s behaviotthat¢quested the immediate arrival of a squad car
to take her the Eighth District station. Casmvoadekstifies that he thought Eilman’s mood swings
were atypical and unlike anything he had ever $ed¢ore. In fact, Cason found Eilman’s behavior
so distinctive that she stood out in his mind amongst the 4,000 to 5,000 other arrests he has made
in his 35 years with the CPD. Officer Delia t@dson that Eilman was acting strange and may need
to go to the hospital. Because@dison’s suspicions that Eilman may be suffering from a mental
illness, he sought assistance from Lieutenant Eanvbstfold him to tak&ilman to the hospital.
Earnest admits that if an arrestee exhibits signstieis suffering from a mental iliness, he or she
should be taken to a hospital for evaluation. Wailthe Second District, both Williams and Stokes
agreed that Eilman was acting “irrational.” Althowyhliams testified that most people in the lock-
up are irrational, Sergeant Miller, who has been a police officer since 1986, testified that she has
only deemed an arrestee “irrational” approximaskyor more times. If these facts were found to
be true by a jury, that jury could reasonably cadelthat Paine was suffering from a serious mental
health condition that required immediate attentioshthat the officers failed to provide her with that
attention. See e.g. Haye546 F.2d at 522-23.

The record also contains evidence that Eilnegreatedly requested to go to the hospital and
complained of chest pains and a heart murmurneMpecifically, multiple other detainees testified
that they heard Eilman yell that she had a heammur and scream that she needed to go to the
hospital. On one occasion, Eilman complaine@fgroximately fifteen minutes that her heart hurt

and that she could not breathe, while banging on the bars of her cell. Detainee Holland recalls
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hearing two guards joke about Eilman’s heart comtdais if they did not take her pleas seriously.
Other detainees sought to benmved from the cell that housed Eilman due to her erratic and
frightening behavior. A reasonaljury could find that Eilman’somplaints of a physical ailment
is further evidence of, and consistent with, a serious mental health condition, particularly in light
of the fact that chest pains aghfficulty breathing can be symptomatic of anxiety and stress, which
are triggered by manic episodes. (Pl. 56.1 Resp. { 36.)

Moreover, Paine’s expert Dr. Dvoskin, a psglogist, opines that Eilman’s behavior while
in custody demonstrates that she was suffering from a severe manic episode. Dr. Nelson, Paine’s
psychiatry expert, concurs that Eilman was suftgfrom bipolar disorder and was in the midst of
a manic episode when she interacted with iblice in May 2006, and further opines that her
abnormal behavior warranted psychiatric evisduraand treatment. Nelson also testified that
Eilman’s psychiatric condition continued to worsen from the time her mania began in March and
April 2006 through May 7, 2006. Even the Defendapblice practices expert, James Kennedy,
admits that Eilman’s behavior could have been interpreted as problematic and may have been
sufficient for Eilman to be transported for a mental health evaluation. (PI. 56.1 § 148.)

Defendants claim that Eilman’s failure to complabout her mental state, and failure to ask
for mental health treatment, indicatbat she did not have a serious need of mental health care. In
support they point t&state of Novack v. County of Wp@26 F.3d 525 (7th Cir. 2000), where a
plaintiff, after being questioned regardirigs mental health, responded that he was not
contemplating suicide and had never attempted suitii@t 530. Here, in contrast, Eilman was
not questioned specifically regarding her mental health history in spite of being informed by her

parents that such a history existed and in spite of seizing prescription medications from her at the
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time of her arrest. Eilman never affirmatively icaled that she was notmeed of mental health
treatment; rather, her complaints that she needgd tbe hospital indicate that Eilman did in fact
make a plea for medical treatment. Ata minimum, Eilman’s complaints of a heart murmur and chest
pains while she was incarcerated, coupled with her erratic, unusual behavior, could lead a jury to
believe that she had a serious mental health conditi8ase Meriwether821 F.2d at 413
(transsexualism is a mental health disorderdbastitutes a “serious medical need”). The focus
remains, however, as it must, on whether the behavior that she exhibited to the officers was
indicative of someone in need of medical treatm&ht facts presented at this stage are more than
sufficient to establish that this dispute should ga jory even if she never asked specifically for
treatment herself. At some point, the officers nahshield themselves by stating that she failed
to ask for mental health treatment if her bebais so bizarre and out of the ordinary realm of
human interaction that it would be clear to a reastenafficer that she is incapable of asking for
such help. Accordingly, Paine has established a genuine issue of material fact whether Eilman had
a serious mental health condition.

Lastly, a reasonable juror could find tha thefendants’ conduct was unreasonable in light
of the means available to them to address Eilmaeesls. A reasonable juror could find that taking
Eilman to a mental health facility for an evaioa would not have been overly burdensome in light
of the seriousness of her medical ne&ke, e.g.Crenshaw v. RiveraNo. 05-440, 2009 WL
377985, at * 23 (N.D. Ind. Feb. 12, 2009) (Cherry, @ngdng summary judgment as to plaintiff's
claim for unreasonable medical care under FortleAgdment where officers waited to take her to
a hospital to receive medical cdoe a non-life threatening leg injury Indeed, the Eighth District

Station is located approximately seven miles from Mt. Sinai Hospital—the Eighth District's
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designated mental health evaluation facility. Despite this short dis@@etendants declined to
assess Eilman’s mental health condition befoaasferring her five miles away to the Second
District for lockup. St. Bernard Hospital is tBecond District’'s designated mental health facility
and is located approximately two miles from ¢te@tion. Moreover, the circumstances of Eilman’s
arrest were not such that the officers needed to delay attending to Eilman’s medical needs: they were
not transporting a dangerous suspect or bringingdgilim for processing in a case that required the
immediate involvement of additional officers. keatl, the record demonstrates that Officers Cason
and Moreno arrested Eilman for a misdemeamal were simply bringing her in for booking. A
reasonable juror could find that Defendantsiduct was unreasonable based upon Eilman’s drastic
and unnatural behavior and the nominal effort nexgliio properly assess Eilman’s mental health.
B. Notice of Eilman’s Medical Need

Eilman’s behavior while in custody could leadigy to believe that she had a serious mental
health condition. If individual Defendants wereaa/of her serious mental illness, moreover, they
had a duty to provide adequate cafee Cavalieri v. Shepar821 F.3d 616, 621-22 (7th Cir.
2003);Hall v. Ryan 957 F.2d 402, 405-06 (7th Cir. 1992¢galso Grieveson v. Andersdi38 F.3d
763, 776 (7th Cir. 2008) (“A plaintiff bringing awal rights action must prove that the defendant
personally participated in or caused the unconstitutional actions”) (citation omdibéxaison V.
Snydey 444 F.3d 579, 583 (7th Cir. 200@6)Yo recover damages under 8§ 1983, [Eilman] must
establish that a defendant was personally resplerfsitthe deprivation of a constitutional right.”)
Therefore, each individual Defendant’s ildap depends on his or her knowledge regarding
Eilman’s condition and how each responded. Manyheffacts pertaining to each individual’s

knowledge are disputed. Often, for example, lagopretrial detainee describes the lock-up and
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Eilman’s condition in stark contrast to the sasuene described by a law enforcement officer. In
each instance, where evidence exists in the forafiost-hand observer or listener that Eilman was
exhibiting completely abnormal and erratic behasiwi pleading for help and an officer states that
she was sitting mildly in her cell without any such outbursts, the case must be resolved by a jury.
An officer can be provided with notice of amrestee’s medical need through her words or
through observation of her physical symptorglliams 509 F.3d at 403. Circumstantial
evidence—such as visible symptoms or otheride&s’ complaints—can be used to establish such
knowledge.Thomas v. Cook County Sheriff's Ded@88 F.3d 445, 452-53 (7th Cir. 2009)
(testimony from fellow detainees placing plaintifitkin plain view of the officers on duty the day
before he died was sufficient to suggest that thene aware of the risk to plaintiff's health, either
from inmates’ complaints or from his visible symptons®e e.g. Ortiz v. City of Chicagdo. 04
C 7423, 2008 WL 4681156, *6 (N.D. Ill. May 13, 2008) (Grady, J.) (testimony from plaintiff's
attorney and fellow arrestee that plaintiff was yelling for the guards was sufficient to create a
genuine material fact as to etier officers were put on notice that plaintiff a serious medical
condition). Where a defendant does not obsanyesgmptoms indicating that a medical condition
is serious, however, he may not have sufficient not8eeWilliams, 509 F.3d at 402 (where the
only evidence in the record was plaintiff's oattempt to control his breathing, defendant was not
on notice that plaintiff was exhibiting physical symptoms reflective of an asthma attack).
As an initial matter, Defendants contend tifiet Court cannot rely on the testimony of the
various detainees who were being housed at the Second District lock-up with Eilman. They assert
that the detainees’ testimony witlspect to Eilman’s pleas for hedind requests to be taken to the

hospital are unreliable because the detaineesmnaefamiliar with Eilman’s voice prior to hearing
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her scream and call for help, and therefore cannot identify Eilman as the woman they heard.
However, as the advisory committee notes to Federal Rule of Evidence 901(b)(5) clarify, “[s]ince
aural voice identification is not a subject ofpert testimony, the requisite familiarity may be
acquiredeither before or after the particular speagiwhich is the subject of the identification

..” Fed.R.Evid. 901 advisory committee’s notembasis added). Additionally, even minimal
familiarity is sufficient for admissibility purposesjch minimal familiarity may be established after

the particular speech was heard by listening to a voice exenmglamMoreover, attacks on the
accuracy of identification go to the weight and dréitly of the evidence, arssue for the jury to
decide. See United States v. Alvay&60 F.2d 801, 809 (7th Cir. 1988)s long as Paine lays the
proper foundation at trial, any disputes over voict@utication are more pperly addressed during
cross-examination, and, as such, the Court rejects Defendants’ argument that Eilman’s fellow
detainees’ testimony should be disregarded.

Defendants also contend that Eilman’s short period of confinement was insufficient to put
them on notice of her serious medical need anslte@ short for their denial of medical care to
cause her any harm. Courts have found afsegnitly shorter time period than 28 hours—the amount
of time Eilman was in custody—sufficient for a juoyfind that the defendant was on notice of an
detainee’s serious medical conditiddeege.g, Crenshaw2009 WL 377985 at *23 (finding a two
hour time period sufficient). Here, the officers exposed to Eilman’s bizarre behavior included
officers from different shifts and different interactions with her over the course of an afternoon,
evening and day. Thus, the period of Eilmawefinement is more properly addressed by the jury

in weighing whether Defendants’ conduct was objectively reasonable.
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Defendants further contend that Eilman’s etiatlenial of a need for medical treatment
absolves them from any liability. The Court finsttes that the record does not support that Eilman
“repeatedly” denied a need fonedical treatment, as Defendants maintain. On one specific
occasion, when asked if she “was sick, pregnajutied, or in need of medical attention,” Eilman
replied, “no, | just need a Pepsi.” On anotherasion, when asked if she was under a doctor’s care,
Eilman stated that she was rotven though her parents had conveyed to the police that she was
and even though the police seized prescription medications from her. Even under the more stringent
standard applicable to Eighth and Fourteéattendments claims, knowledge can be inferred from
circumstantial evidence and does not rest on the plaintiff's self-reported need or lack of need for
medical treatmentSee Farmer v. Brennabl1l U.S. 825, 842 (1994e¢e alsdViombourquette v.
Amundson 469 F. Supp. 2d 624, 643 (W.D. Wisc. 2007) (there is questionable value in the
plaintiff's self assessment of mental state wbigrer circumstantial evidence indicates otherwise).
Here, the evidence of Eilman denying a needrfedical care, when viewed against the backdrop
of her other statements and her behavior, is insufficient to determine as a matter of law that no
Defendants had notice of Eilman’s serious mem¢alith condition. To support their position that
they were entitled to reasonably rely on Eilman'sidieof a need for medical care, Defendants cite
to various suicide risk cases; however, those cases are distinguishable because they all apply the
more stringent deliberate indifference standard. Moreover, whether someone is at risk for
suicide—a very unpredictable amti—is much more difficult to perceive than whether a person
might have a mental health condition as evagehby their outward actions. Although the jury can

take Eilman’s denials into consideration wiaatermining whether a specific defendant was on
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notice of her mental health condition, at tetage it would be inappropriate for the Court to
determine how much weight they should carry.

Having dealt with Defendants’ broad contens, the Court now examines the Defendants’
knowledge and actions individually.

1. Cason (Count II)

Defendant Cason witnessed Eilman’s odd bedraand drastic mood swings both atthe CTA
station, where he arrested her, and at the Righstrict Station. At the CTA Station, Cason
observed Eilman rapping, taking her clothes off dancing provocatively for different men. Her
behavior was erratic; she was calm and complam@nminute and aggressive and confrontational
the next. While at the CTA station, Eilman evlereatened to take Cason’s gun and shoot him with
it. After being informed that Eilman had beescorted to the CTA dtan by three CPD officers
from Midway Airport, Cason nevealled the officers to find owthat had happened or to inquire
into her behavior while there. During the timespent with Eilman, Cason also heard her discuss
the price of oil, chastise men she did kabw for smoking, and scream bizarre and vulgar
statements. Specifically, when Cason and Moreno took Eilman to the CTA office, she began
kicking, howling and repeatedly told Cason and Morto “fist fuck” her, while spreading her legs
open and thrusting her hips into the air. Cason admits that he was so concerned about Eilman’s
behavior that he requested the immediate arrivalsifuad car to take her to the police station, as
opposed to waiting the typical hour it would take for a squadrol to arrive.

While at the Eighth District Station, Cason ttnned to observe Eilman act out in a strange
and unusual manner. After he handcuffed her in the holding area, Cason saw Eilman engage in

spontaneous screaming and yelling fits andtinae to exhibit vast mood swings. During
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processing, Eilman gave answers that had notbing with the questions Cason was asking her.
Cason concedes that, because of her behavior, Eilman stands out in his mind among the 4,000 to
5,000 other arrests he has made in his thirty-five year career as a CPD officer. Although Cason
claims he did not think Eilman was a danger to heos@nyone else, he admits that he did not think

she was a typical arrestee. Even though his imitipression was that Eilman was on some type

of drug, after awhile Cason detarmed that she was “clean.” Moreover, after Officer Delia, a fellow
officer, searched Eilman, she told Cason them&h was acting strangely and might need to go to

the hospital. Officer Delia also suggested tBason talk to Lieutenant Earnest about Eilman’s
behavior. Because Cason suspected that Eilman might have a mental iliness, he approached Earnest,
asking for help. After telling Eaest about Eilman’s unusual befa, Earnest told Cason and
Moreno to take Eilman to the hospital; howe@ason and Moreno did not do so because they did

not have a car available.

Cason was also present when Sergeant Berglind interviewed Eilman. Although Cason
testified that Eilman appeared composed duriagrterview, Berglind testified that she was crying,
discussing the United States’ over-dependence @amdikinging rap lyrics. Cason also stated that
Eilman kept repeating that she did not understamgisiie was under arrest, in spite of the fact that
this had been explained to her four to six times. After the interview, Officer Delia informed Cason
that she had spoken to Eilman’s father. Althougiic®f Delia testified that Mr. Paine told her that
Eilman had not been formally diagnosed with bipolar disorder, it is not disputed that the issue of
bipolar disorder was discussed in the phone ddH.Paine maintains that he told Officer Delia that
Eilman suffers from bipolar disorder and had been institutionalized for tbeddrsin the past.

Finally, before transferring Eilman to the Secdistrict Station, Cason observed her continue to
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exhibit mood swings while her eyes roamed all arodiekse facts are sufficient to create a genuine
issue of material fact as to whether Casos placed on notice that Eilm had a serious mental
health condition that required medical attentiod acted unreasonably in failing to secure her such
attention’
2. Moreno (Count IV)
Like Cason, Moreno observed Eilman’s erratic and abnormal behavior at the CTA station
and at the Eighth District Station. Moreno specificeaw Eilman yell at strange men that she did
not know and exhibit severe mood swings over a gfeoivd of time. At the Eighth District Station,
Moreno watched Eilman cry, stand up on a stool then spontaneously sit down, randomly start
swearing, and, in his own words, “act[] crazipéspite observing this behavior, Moreno never took
Eilman to a hospital, suggested that she be exairbg a doctor, or informed a supervisor that he
thought Eilman was “acting crazy.” When askduyve did not do any of these things, he could
not provide an explanation. Thdsaets raise a genuine issue of mnigi€act as to whether Moreno
was put on notice that Eilman had a serious méeialth condition that required medical attention
and acted unreasonably in failing to secure her such attention.
3. Earnest (Count X)
Lieutenant Earnest was the Watch Command#reaEighth District Station when Eilman
arrived. Earnestreceived multiple reports of Eillea&nratic behavior. First, Cason informed him
that Eilman was acting “goofy,” experiencing majwwod swings and did not appear to be on drugs.

Based upon this information, Earnest told Caand Moreno to take Eilman to the hospital.

14 Defendants cite tGibson v. County of Washd290 F.3d 1175 (9th Cir. 2002), a Ninth Circuit case from 2002,

for the proposition that an inmates’ abusive behavior and mood swings are insufficient to put an officer on notice of
a serious mental illness. In that case, howeverdbe was applying the Fourteenth Amendment’s deliberate
indifference standard. Moreover, determination of whedhdgfendant had notice of a serious mental iliness is a
factual inquiry that is to beedided on the unique facts of each case.
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However, Cason and Moreno did not have a car to transport Eilman to the hospital. Instead of
assigning them a different squad car, which he had the authority to do, Earnest ordered Sergeant
Berglind (who is not a medical professional) temiew Eilman to determine whether she needed

a mental health evaluation. Although after conahgrtine interview, Berglind informed Earnest that

he thought everything was ok, Officer Delia latéormed Earnest that she had spoken to Mr. Paine
who, according to her testimony, told her that Eilman may have bipolar disorder and that he was
concerned about her mood swings. Earnest decided to disregard the call by challenging its
authenticity and ordered Cason to continue processing Eilman’s arrest.

As Watch Commander, Earnest had the authority to transfer Eilman to the hospital for a
mental health evaluation. Furthermore, he admits that if an arrestee exhibits signs of a mental
illness, that individual should leken to a hospital. Earnest, however, never checked on Eilman
and decided not to send her to the hospital. dlfests are sufficient to raise a genuine issue of
material fact as to whether Earnest was put on notice that Eilman had a serious mental health
condition that, more likely than not, required neadiattention, and that he acted unreasonably in
failing to secure that attention for he8ee Sanville266 F.3d at 740 (supervisor “will be deemed
to have sufficient personal responsibilityhié directed the conduct causing the constitutional
violation, or if it occurred with his consent or knowledge”).

4. Berglind (Count XV)

Of the officers at the Eighth District $itan, Sergeant Berglind’s knowledge of Eilman’s
serious mental health condition is the most tenuNosetheless, viewing the facts in a light most
favorable to the Plaintiff, Paine has raised a gemigssue of material fact as to whether Berglind

was put on notice that Eilman had some kindsefious mental health condition. Berglind
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interviewed Eilman after Cason expressed concerns about Eilman’s mental health. Prior to the
interview, Cason informed Berglind of what had happened earlier that day and described Eilman’s
behavior throughout the day. During the interview, Berglind testified that Eilman was crying,
discussing the United States’ consumption ofmd singing rap lyrics. At one point, Eilman even
invited Berglind to visit her in Los Angelea/Vhile Eilman was able to answer some questions
during the interview, Berglind and Cason disagnesr whether Eilman was able to comprehend and
articulate why she had been arrested. Despitbdtavior, Berglind testified that he did not think
Eilman was intoxicated or high on drugs but admitted that at no point during the interview did he
ask Eilman if she had been hospitalized for p@tcic or psychological problems, or if she took
psychotropic medication. Following the interview, instead of arranging for Eilman’s transfer to a
mental health facility for evaluation or treatment, Berglind told Earnest that Eilman posed no risk
to herself and that everything was ok. Berglind, haweadmits that in a “close call” the safer route
would be to take an individual to a designated mental health facility for an evaluation by a clinician,
psychologist or psychiatrist. Eilman’s odd behavior during the interview and her inability to
understand why she was there, coupled with Berglind’s knowledge of her bizarre behavior
throughout the day and his fellow offiséconcerns, is sufficient taise a genuine issue of material

fact as to whether Berglind was put on notice Eilthan had some kind of serious mental health
condition that, more likely than not, required neadliattention, and that his actions in failing to

secure her some type of medical attention was unreasonable.
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5. Stokes and Williams (Counts XVIII and XX)

Defendants Stokes and Williams worked the Second District lockup during the third watch
on May 7, 2006. Williams served as the stationtkiap keeper and processed Eilman when she
arrived around 7:35 p.m. Lock-up keepers sit outsidbe lock-up when they are not processing
an arrestee, but they do get up and move aroungdilneir shifts. During intake, Eilman spoke
nonstop about things other than the information that Williams requested. Specifically, Eilman told
Williams that she was from California, had nay of getting home, was wealthy, and was a
personal fitness instructor. When Williams askéioh&n if she was sick, injured, or needed medical
attention, Eilman responded, “[n]o, | just need pdP& When Williams asked Eilman if she had
been drinking or doing drugs, Eilman told her that she had been drinking. While Williams was
screening Eilman, Stokes searched her and inviedther belongings. During the search, Eilman
was rude and uncooperative. When Stokes tolddfilsine could not go bats the cell with her
bikini on, Eilman took it off anflung it on the table; it was soiled in menstrual blood. When Stokes
asked Eilman if she wanted a sanitary pad, Eilrearsed and would not answer anymore questions.
While searching Eilman, Stokes found some medication and informed Williams. When Williams
asked Eilman what the medication was for, Einwould not answer. Williams told stokes that
Eilman was “irrational” and Stokes agreed. WHilidiams claims that “most people in the lock-up
are irrational,” Sergeant Miller who has been aquotifficer since 1986 disagrees and avers that she
had only deemed six or more individuals irratidnaner entire career. Despite classifying Eilman
as irrational, Williams did not notify Miller, the acting desk sergeant, or the Watch Commander, of
her concerns. And, neither Williams nor Stokes recommended that Eilman be taken to a hospital

for an evaluation. Kennedy, Defendants’ policagtices expert, opines that Williams’ and Stokes’
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observations of Eilman could have been interprateproblematic and may have been sufficient to
transport her for a mental health evaluation.

During their inspections of the cells on May 7, 2006, Stokes and Williams both heard Eilman
singing in her cell, and Stokes observed Eilstamding on the cell’s bench and holding hands with
another inmate through the bars of her cell. Mweg, despite the fact that Eilman’s clothes were
soiled with menstrual blood, she never asked Stokes for a sanitary pad.

While Williams and Stokes claim that Eilmarddiot yell, scream, bang on the bars of her
cell or make any kind of disturbance, their testimony is contradicted by the testimony of several
detainees who were present in the Second Dista&tup during their shifts. Detainee Martinez,
who arrived at the lock-up at about 5:00 p.m. on May 7, 2006, and was placed in cell 7, which was
adjacent to Eilman’s cell, testified that sheald Eilman yelling for the lock-up keepers, who
sometimes ignored her and sometimes told h&sttot up.” On at least two occasions, Martinez
yelled to the guards, one of which she beliavas Williams, that Eilman could not understand them
because she suffered from bipolar disorder and was “not all there.” While Eilman was being
escorted to her cell, Martinez saw Eilman stopiaé down and point to her crotch. Eilman would
not speak and was acting like a mute.

Detainee Hall, who was present in the lock-up when Eilman arrived and stayed until 5:00
a.m. on May 8, 2006, shared a cellhnEilman and testified th&iilman repeatedly shook the cell
bars and would not stop jumping onto the cell’'s bench. Hall testifiedathame point, Williams
walked over to Eilman and told her to sit dowecause she wasn’t going anywhere. Eilman,
however, refused to talk to Williams or anyone else.

Williams also worked in the lock-up during the third watch on May 8, 2006, where she
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witnessed more of Eilman’s bizarre behavidetainee Holland, who was in the lock-up from 4:00

p.m. on May 8, 2006 until 10:30 a.m. on May 9, 2006, fedtihat she heard Eilman yell, call for

the guards and ask to use the phone approximatelydsix times but that the guards ignored her.
Holland also avers that she heard Eilman screarapproximately fifteen minutes that her heart

hurt and that she could not breathe. While she screamed, Eilman banged on the bars of her cell.
Holland was able to hear the guards joking landhing about Eilman’s complaints. Holland also
recalls Eilman telling Williams that “she would rabick her shoes together because her heart hurt.”

Defendants contend that nothimgthe record indicates that Williams and Stokes heard
Martinez or any other detainee call out to them and that even if they had heard them, another
arrestee’s comments would not necessarily put threnotice of a need fonedical attention. This
argument, however, invites the Court to make credibility determinations and at the summary
judgment phase, a court's role is not to evaluate the weight of the evidence or to judge the credibility
of witnesses; instead, its role is limited to determining whether there is a genuine issue of triable
fact. SeeAnderson 477 U.S. at 249-50. Therefore, the Court cannot accept the Defendants’
invitation to ignore the detainees’ testimony.

The testimony of detainees Martinez and ldihg with Stokes’ and Williams’ observations
during intake and inspection are sufficient to raise a genuine issue of material fact as to whether
Williams and Stokes were put on notice that Bihmhad some kind of serious mental health
condition that, more likely than not, required medata¢ntion, and that their actions in failing to
secure her some type of medical attention wasasonable. Moreover, the testimony of detainee
Holland lends further support to the notion thaasionable jury could find that Williams had notice

of Eilman’s serious mental healtbndition and failed to act reasonablyee Walker v. Benjamin
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293 F.3d 1030, 1037 (7th Cir. 2002) (quotirRgrmer, 511 U.S. at 842) (“[A] factfinder may
conclude that a prison official knew of a substdrrisk from the very fact that the risk was
obvious.”).
6. Hudson and Quinn (Counts XXII and XXIV)

Defendants Hudson and Quinn worked the Se@sttitict’s lock up during the first watch
on May 8, 2006. Their shift began at 10:00 pomMay 7, 2006, immediately following Williams’
and Stokes’ shift, and continued through 6:00.an May 8, 2006. During this time, detainees
Baker, Hall, Hawkins and Washington were all being housed in the women’s lock-up. Washington
heard Eilman screaming on and off until her redessd heard her banging on the bars of her cell.

In response to Eilman’s screaming, Washingtondeae of the guards tell her to “shut the fuck

up.
Hall, Eilman’s cellmate, observed Eilmalace her hand down her pants and smear her
menstrual blood on the cell’'s wall and bench. Halled out to the guards to bring Eilman a
sanitary pad and when Hudson arrived at the cell, she “looked at [Eilman] crazy and walked away.”
Hall was so disturbed by Eilman’s behavior that she asked to be moved to a different cell.
Eventually, Quinn moved her and Hudson and Quinn placed Hawkins, another detainee, in Eilman’s
cell. As Hawkins approached the cell, she could hear Eilman pounding on the bars. As she entered
the cell, Hawkins saw blood on the bars and bendhagan to scream that she did not want to go
inside. Hawkins testified that it looked &a®ugh Eilman had taken her finger and wiped blood all
over the cell with it. In response to Hawkins ple@sinn stated, “[y]our going in that cell. She is
no crazier than you is,” referring to Eilma®nce inside the cell, Hawkins saw Eilman dance

around, twirl in circles and stand on the bench while waiving her arms like she was trying to fly.
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Eilman again reached down her pants and pulledentiand, which had blood all over it. Hawkins
yelled to Hudson and Quinn, asking to be taken out of the cell. In response to Hawkins requests,
Hudson and Quinn came back to the cell three or four times and told her to “shut up.”

Detainee Range, who was in the lock-up from 10:30 p.m. on May 7, 2006 until 5:15 a.m. on
May 8, 2006, told CPD internal affairs investigatitbrat Eilman was screaming that her chest hurt
and that she wanted to go to the hospital. Range also stated that she heard Hudson tell Williams,
“[t]hat white girl is still acting crazy back theand now she wants to go to the emergency room,”
and Williams respond by saying, “[a]in’t nothing wrong with her and she ain’t going to the hospital
and if she keeps on screaming we are going to send her crazy ass to the crazy hospital, that's where
the fuck she is going.” Range also testified tetheard Eilman’s cell mate screaming that Eilman
was crazy and that she was wigiher bloody pad on the cell wallscataping it to the side of the
cell. The Court notes that during Range’s depossgtiengave a completely different version of the
events, stating that she did not know who skarth screaming and did not know who was working
the lock-up while she was there.

Detainee Baker, who was in the lock-up from 11:00 p.m. on May 7, 2006 until 3:00 a.m. on
May 8, 2006, testified that she heard a “white gidfeaming from her cell, saying she was bleeding
and that she needed help. In response, Baadithe guards say, “[s]hut your white ass up. You
got blood all over the cell with your nasty ass,” &ttt the fuck up you white bitch.” Baker avers
that the “white girl” continued to yell for twio three hours, was cryiramd sounded disturbed and
upset.

Here, Hudson’s and Quinn’s observations coupled with the testimony of detainees

Washington, Hall, Hawkins, Range, and Baker is more than sufficient to raise a genuine issue of
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material fact as to whether Hudson and Quinn were put on notice that Eilman had some kind of
serious mental health condition that, more likebrtinot, required medical attention, and that their
actions in failing to secure her some type of medical attention was unreas@edMlalker293
F.3d at1037 (quotingarmer, 511 U.S. at 842) (“[A] factfindemay conclude that a prison official
knew of a substantial risk from the very fact that the risk was obvious.”).

7. Mabery (Count XXVI)

Mabery worked the Second District kag during the second watch on May 8, 2006. When
Mabery performed her first inspection of the lockup, she saw Eilman standing silently and when
Mabery asked Eilman her name, she respondededwer, the record reflects that neither Hudson
nor Quinn provided Mabery with any informatidmaut Eilman’s behavior during the previous shift,
other than the fact that she had not beengs®ed. Although Eilman was verbal and loud during
Mabery’s watch, Mabery testified that there was nothing unusual about her behavior. Harris, a
detainee who arrived around noon on May 8, 2006, howtatified that during Mabery’s shift,
Eilman was kicking the bars of her cell and ygjlfor help. Specifically, Harris avers that Eilman
was screaming that she had a heart murmur aaded to go to the hospital. Harris recalls that
Eilman continued on like this for thirty to fgrfive minutes and that Mabery responded by telling
Eilman to “shut the fuck up” and telling her thlaére was nothing wrong witier. The only other
interaction Mabery had with Eilman was duringntan’s processing. At that time, the two had a
pleasant conversaton and when Mabery told Eilman she could not “pose” for her jail photograph,
Eilman listened.

Construing these facts in the light most favorabl&e Plaintiff, they show that Mabery was

put on notice that Eilman had a heart murmur anateghto go to the hospital. There is no evidence
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in the record that Mabery observed Eilman behave in a bizarre or strange manner, or that she
observed Eilman exhibit any behavior consisteith & mental illness. At best, Eilman’s screams
about her heart murmur would put Mabery on notice of a potangdicalissue; however, as
discussed previously, Plaintiff’'s denialmedical care claim is limited to a denialoéntal health
treatment. Paine has not presented any speadts that Mabery was aware of Eilman’s serious
mental health condition. Without more, the Court cannot conclude that Paine has presented
evidence raising a genuine issue of materialdad¢b whether Mabery knew that Eilman had some
kind of serious mental health condition that, more likely than not, required medical attention.
Because there is insufficient evidence in tbeord that Mabery was aware of the seriousness of
Eilman’s mental health condition, Paine cannot establish that Mabery’s conduct in failing to secure
her some type of medical attention was objectively unreasondbkLopez64 F.3d at 718-19;
see also Williams509 F.3d at 402-03. Therefore, theu@ grants Defendants’ Motion for
Summary Judgement with respect to Defendant Mabery.
8. Smith (Count XXVIII)

As an initial matter, Defendants contend @@y phone calls to Smith by a person claiming
to be “Christine’s mom” are inadmissible becatrsy cannot be authenticated. Defendants take
this position despite the fact that Smith, hersalfnits she received a phone call from Mrs. Paine.
Defendants assert that self-identificatedaneis insufficient to auténticate the source of a phone
call. While this is true, self-identification coupled with the existence of circumstantial evidence
indicating that the speaker is who she identifiaséiéto be, is sufficient to authenticate a phone
conversation.United States v. Robert82 F.3d 744, 754 (7th Cir. 199¢%)jtation omitted). Here,

the undisputed facts demonstrate that: 1) Pealled the particular phone number assigned to the
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front desk at the Second District Station, 2 ¢iall was made while Smith was on duty, 3) Smith
acknowledged speaking with Paine (“Christina’smip and 4) both Smith and Paine testified to
the substance of the conversation. Theses faugpport a finding that during the relevant phone
conversation, the person Paine spoke to when she called the Second District station was Smith.
Having dealt with Defendants’ admissibilitpretention, this Court now turns to whether
there is a genuine issue of material fact aghtether Defendant Smith was aware of the seriousness
of Eilman’s mental health condition. Smith worked the front desk of the Second District Station
during the third watch on May 8, 2006. While Smith was on duty, Paine placed four calls to the
station’s front desk: at 2:47 p.m., 3:15 p.m., §16., and 8:18 p.m. During Paine’s 3:15 p.m. call
she claims she spoke with Smith, who also tesdtifieat she spoke with Paine early in her shift.
During the call, Paine and Smith discussed Eilsaelease and Paine asked if she could pay
Eilman’s bond with a credit card because she was wut of town. Smith informed Paine that
Eilman would be released on an I-bond, so thereno need to post any cash. While Smith claims
the conversation ended there, Paine maintains that she informed Smith that she was concerned
because she believed Eilman was bipolar and migiddag an episode. Paine also claims she told
Smith that she did not want Eilman releasedthe streets of Chicago with no belongings and
nowhere to go. Paine admits that she neverSoidh that Eilman might hurt herself and that she
never asked that Eilman be brought to a hospital for a mental health evaluation. After talking to
Paine, Smith did nothing; she did not inform anyone of her phone conversation, she did not inquire
into Eilman’s behavior and she did not go and chectkilman. Smith admits that if she was told
by a detainee’s family member that the detaineesedffrom a mental iliness, that would be a cause

for concern. Despite the fact that Smith didalagerve Eilman’s behavior first hand, a reasonable

70



jury could find that she was given enough infotimaduring her telephone conversation with Paine
to put her on notice that Eilman had a serimental health condition—not only did Paine inform
Smith that Eilman may suffer from bipolar diserdshe specifically stated that she was concerned
that she may be in the midst of an psychotis@ge— and that her conduct in failing to secure her
some type of medical attention was objectively unreasonable.
9. Heard (Count XXXIII)

Heard worked the Second District lockup with Williams during the Third Watch on May 8,
2006. At some point during Heardhift, she heard Eilman repeategell, “[b]itch feed me.” As
previously mentioned, Detainee Holland, wheswathe lock-up from 4:00 p.m. on May 8, 2006
until 10:30 a.m. on May 9, 2006, testified that sbard Eilman yell, call for the guards and ask to
use the phone approximately four to six timestbat the guards ignored her. Holland also avers
that she heard Eilman scream for approximatelgdiftminutes that her heart hurt and that she could
not breathe. While she screamed, Eilman bangéekeobars of her cell. Holland was able to hear
the guards joking and laughing about Eilman’s clanmmps. While Holland identified Heard as one
of the guards that was presentiltilman was screaming, she does not know what, if any, contact
she had with Eilman. Detainee Warren, whawathe lock-up from 12:50 p.m. on May 8, 2006
to 10:23 p.m. on May 9, 2006, testified that she heard (but never saw) a woman, who she identified
as both young and Caucasian, yell: “I'm sick,” “hele’rand “I have to go to the hospital.” Warren
stated that this woman’s yelling persisted for one to two hours and originated from a cell behind
hers. Warren’s cell was located in a cell blbekind Eilman’s with an opening facing the opposite
direction. In response to the yelling, Warren heegdard yell “shut the fuck up,” and “shut the hell

up.” Here, Eilman’s odd behavior in repeategijling “bitch feed me,” coupled with her general
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pleas for help, which unlike the ones heard by detainee Harris were not only in specific reference
to her heart condition, and her prolonged screamoinigours on end, is sufficient to raise a genuine
issue of material fact as to whether Heard pua#tson notice that Eilman had some kind of serious
mental health condition that, more likely than not, required medical attention, and that Heard’s
actions in failing to secure her some type of medical attention was unreasonable.
C. Police Interests

Finally, the Court must take into account ipelinterests in determining whether the
Defendants’ conduct was objectively unreasonabfee Williams509 F.3d at 403. These
considerations include administrativenpéogical, and investigatory interestd. The Defendants
contend that three police interests favored theisdon not to provide Eilman with mental health
treatment. First, they contend that the Eilman’s expeditious processing weighs against the delay
needed to examine and treat her. Second,dlmye that subjecting Eilman to unwanted mental
health treatment would violate her Fourth Ardment right not to be involuntarily committed.
Third, they state that there is a polinterest in obeying the chain of commaadPaine addresses
these interests by pointing to the fact that: 1) Eilman was only in custody for 28 hours; she was not
reaching the forty-eight hour mark at which pahe would have to be released or brought before
a judge for &Gersteinhearing, 2) Eilman was never consulted on whether she would like mental
health treatment and thus never refused it, afthB)est, a supervisor, specifically told Cason and
Moreno to take Eilman to the hospital for an evaluation at one point. Since a reasonable juror could

conclude that police interests did not weighanor of denying Eilman mental health treatment,

15 Defendants, however, do not indicate why this intdeastrs Cason’s and Moreno’s decision not to take Eilman to
a mental health facility after their interactions with hethat CTA station and prior to Earnest’s order that Eilman be
processed for arrest. Both Cason and Moreno obsdfilathn exhibit extreme mood swings and aggressive,
confrontational behavior prior to bringing her to the Eighstiit station where Earnest declined to provide her mental
health treatment.
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there is a genuine issue of maaéfact as to whether police interests support the conclusion that the
Defendants’ conduct was objectively reasonable.

Drawing all reasonable inferences in a lighdst favorable to the Plaintiff, Paine has
presented a genuine issue of material feoether the Defendants’ conduct in denying Eilman
mental health treatment was objectively unreasonable. A reasonable juror could find that Eilman’s
diagnosed bipolar disorder and bizarre behasoupled with her complaints of chest pain and
difficulty breathing constituted a serious mental health condition, that the Defendants, with the
exception of Mabery, were aware of her condition, thatltheir failure to take any steps to secure
medical attention for Eilman was unreasonableeré&lis ample evidence in the record to question
whether the officers should have provided Eilman with a simple transport to the hospital based on
her bizarre and grossly unconventional mannengdurer time within police custody. A reasonable
juror could find that police interests did notigle in favor of denying Eilman mental health
treatment under such circumstances.

lll.  “DeShaney” Action Against Heard

In Count XXXIV, Paine asserts &&Shane¥yclaim against Heard under § 1983. As a
preliminary matter, the Court notes tRsShaneylid not create a causeadftion; rather, it defined
the duties that a State owes it citizens under treeRdacess Clause of the Fourteenth Amendment.
See DeShaney89 U.S. at197. The Court@eShaneyeld that generally, the state is not under
a duty to protect individuals from harm by private actds.at 195. The state does, however,
assume a duty to protect individuals in two ditwas where a special relationship has been formed:

1) in custodial settings where the state has limited the individual’s ability to care for himself; and

2) when the state affirmatively places the individoa position of danger that he or she would not
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have otherwise facedSee Estate of Stevens v. City of Green B@y F.3d 1169, 1174 (7th Cir.
1997). The second exception is commonly referred to as a “state created danger exception.”
Monfils v. Taylor 165 F.3d 511, 516 (7th Cir. 1998). BecaDsShaneylid not create a separate
cause of action, the Court analyzes Co¥KRXIV as a § 1983 action alleging a violation of
Eilman’s substantive due process rights.

To recover under the state created danger exception, a plaintiff must demonstrate that: 1)
the state, by its affirmative acts, created or increased a danger faced by an individual; 2) the state’s
failure to protect that individual from such a danger was the proximate cause of the injury to the
individual*® and 3) the state’s failure to protect the individual “shocks the conscielioey’v.

East St. Louis School Disi96 F.3d 812, 817-18 (7th Cir. 2007).
A. State Created Danger

The state creates a dangerous situationmatenss an individual more vulnerable to danger
“when the state affirmatively places a particutatividual in a position of danger the individual
would not otherwise have facedVionfils, 165 F.3d at 516-17. “[T]he key question in determining
whether state behavior violated the victim’s dangonal rights is: ‘What actions did the state actor
affirmatively take, and what dangers would the victim otherwise have fac&fliitile v. City of
Marion, Ind, 321 F.3d 658, 661 (7th Cir. 2003) (citations omitted Jackson v. City of Joli@tl5
F.2d 1200, 1204 (7th Cir. 1983) (distinguishing sitativhere arrest creates the danger, actionable
under section 1983, from situation which existed before the defendant aeted)so DeShangy
498 U.S. at 200-01 (distinguishingugtion where state “played norgan creating the dangers that
minor child faced by remaining in his father’s adst “nor did [the statejo anything to render [the

child] any more vulnerable to them.”). Here, Pduas raised a triable issoéfact as to whether

18 The Court will address causation in Section IV.
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Heard’s conduct affirmatively placed Eilman in a position of danger.

Paine asserts that Heard violated Eilmaiis process rights by placing her in a position of
heightened risk when Heard released her fraen3icond District Station. Plaintiffs “may state
claims for civil rights violations if they allegatate action that creates, or substantially contributes
to the creation of, a danger or renders citizens mdreerable to a danger than they otherwise could
have been.”Monfils, 165 F.3d at 518 (quotingeed v. Gardner986 F.2d 1122, 1126 (7th Cir.
1993));see also McLin v. City of Chicagd42 F.Supp. 994 (N.D. Illl. 199QRovner, J.). “[T]he
constitutional right involved was not a right to prdiee, per se, but rather a right not to be placed
at harm by state officials.Monfils, 165 F.3d at 518.

In Monfils, where the state created danger exoeptvas found to apply, an informant
notified the police that his co-worker hatblen property from their employeld. at 513. The
police had recorded thaformant’s phone callld. After making the phone call, the informant
specifically informed the police department on numerous occasions that he wanted to remain
anonymous because his co-worker “was known to be violéht.Despite their knowledge of this
potential danger, the police subsequently dssdioa copy of the tape to the co-worker caught
stealing.ld. at 515. When the co-worker played the {dperecognized the informant’s voice, and
he and five other co-workers killed the informalat. By releasing the tape, the Court held that the
police knowingly took an affirmative action thaeated a danger that the informant would not have
otherwise facedld. at 518. Similarly, irReed the police knowingly created danger for the public
when they took one driver into custody, leavamgpbviously drunk passenger alone with the car and
its keys.Reed 986 F.2d at 1125. Because the police knowimgtoduced a risk that did not exist

before they took the action, they were held lidbtehe danger they created to others on the road
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at the time.ld.

In Wood v. Ostrandei879 F.2d 583, 599 (9th Cir. 1989)palice officer stopped a car for
driving with its high beam lights turned old. at 586. After the officesletermined that the driver
was intoxicated, he arrested the driver and called for a tow truck to have the car impddnded.
When the officer impounded the car, he leet gassenger stranded in a high-crime atéaThe
passenger walked towards her home unélatcepted a ride from an unknown mhh. After the
passenger got into the car, the driver took her to a secluded area and rajgedhénat case, the
Ninth Circuit found that the officer assumed a duty to afford the passenger some measure of safety
because the officer arrested the driver, impounded his car, and stranded the passenger on the side
of a road in a high crime area at 2:30 alch.at 590.

This Court notes that the Ninthr€uit did not analyze that case un@&Shaney Rather,
the court found the relevant inquiry to be “whettiex deprivation is sufficiently serious that the
constitutional line has been crossed so as to constitute a deprivation of substantive due process.”
Id. at 58¢. The court’s language closely reflects the analysis LDeShane, howeve, where it
finds thai the officer assume a duty to protec the passengs, not by restraininchel freedon to act
on helown behalf bui by knowingly strandin¢helr in the middle of a high crime aretai 2:3Ca.m
See idat 590.

Here, Paine has created a genuine issue ofialdtect as to whether Heard placed Eilman
in a position of heightened risk when she reledsedrom the Second District Station and pointed
her north toward 51st Street--an area known for viateme. Viewing the facts in the light most
favorable to Paine, here, asMonfils, Heard had actual knowledge of Eilman’s mental health

condition based on observations of her behavior whitistody. She listened to Eilman yell for
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an extended period of time to no one in partictilat she wanted to eat, that she wanted to make
a phone call, that her heart hurt and that shedaood breathe. Before releasing her, Heard gave
Eilman a property bag contaigj only a pair of sweatpants.In spite of the fact that Heard knew
that Eilman was from California and did not havailgt in the area, she did not provide Eilman with
a phone, money, or medication. When Heard sawdfilatting confused ithe parking lot of the
Second District Station, Heard pointed Eilmawaods 51st Street; she never asked Eilman where
she needed to go or if she needed directioqmbtic transportation. Additionally, while Heard
denies seeing it, Detective Zelatoris observed Eilman gesture toward him as if to bless him by
making the Sign of the Cross while standing in the station’s parking lot. Despite being aware of
Eilman’s bizarre behavior, Heard released directed Eilman--a young, white woman, thousands
of miles from her home--into a high crime area alané at night with no physical means to leave
the area and arguably with an impaired mentiityabo think through potential options. Heard was
aware of the behavior, her inability to communiedtectively while in custody, and from her police
report, Heard was also aware that her homeQ@e$ornia and not Chicago. A reasonable jury
could find that, like the officer’'s act of leaving the passenger strand&dod 879 F.2d at 599,
Heard’s actions placed Eilman in dangerous situation that she would not have otherwise faced.
B. Conscience Shocking

Whether an individual’'s conduct “shocks the conscience” in a given case is necessarily a
fact-bound inquiry. County of Sacramento v. Lew&23 U.S. 833, 850 (1998). Here, Paine has
raised a triable issue as to whether Heard's conduct in releasing Eilman into a high crime
neighborhood and pointing her north across 51st Street shocks the conscience. Because official

17 The Court notes that although the record reflects that Eilman’s property bad contained only a pair of

sweatpants, there is also testimony in the record that Elltexrrpurchased a bottle of water at JJ Fish. However, there
is nothing in the record indicating where Edlmobtained the money to purchase the water.
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crime reports show that the area where Eilman was left had the highest criminal sexual assault rates
in Chicago, Paine has created a genuine issomtdrial fact regarding Heard’s knowledge of the
danger Eilman facedHeard, an officer stationed in thatarfor the past eight years, may well be
chargeable with knowledge of these factse iftherent danger to a young, white woman left alone

at night in a poor, high-crime area with no ability to leave that area is obvious. Exacerbating that
situation was Eilman’s lack of familiarity wighublic transportation in Chicago, her unfamiliarity

with the Chicago area in general, her lack of clear mental processing that might aid her in problem
solving, and her lack of ability to contact her fggnThe record does not reflect that Eilman had

a cell phone, cash, or the articles of personal belongings that were seized from her at the time of her
arrest including her plane ticket home on a flighich had long since left the airport termirfal.

If the jurors find that the officers left a vulnerapinentally unstable woman to fend for herself when

she did not have the physical capability, the tools, or the mental capacity to protect herself from
basic harm, the police behavior in this case shocks the conscience.

V. Causation

8Although the parties informed the Court atatss that Eilman had more than those items
including a wallet with $7, neither side presertad within their numerous Rule 56 statements.
The Court can, and should, require strict adinezedo the rules governing summary judgment and
is not required to sort throughettiourteen file boxes of exhibits and filings to cull the important
facts for the partiesSee Cichonpd401 F.3d at 809-81@mmons568 F.3d at 817. Although the
Court finds that the lack of certain types of property such as cash for a taxi cab or a working cell
phone to place a phone call, could have exacerbated Eilman’s situation by leaving her without any
access to an avenue of self-help; identifying the exact items of property within her possession when
she was released, does not change the Court’s analysis that Eilman was left in a significantly more
dangerous situation than she would have been had she been treateedatal facility precisely
because if a jury were to find that her megtaidition was impaired, even access to this property
would not provide her with the avenue of selfgheécessary since she would have been incapable
of problem-solving, thinking clegr] and utilizing those objects. &mecord reflects that she was
incapable of taking care of her basic bodily fumes, namely, her menstrual cycle, so there is little
to support that the property could have been used to help her.
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To establish liability under § 1983, Paine must “produce evidence . . . that her injuries had
a causal connection with the alleged¢son 1983] due process violationSee Berman v. Young
291 F.3d 976, 982 (7th Cir. 2002). More specificgine must demonstrate that the Defendants’
actions were the actual and legal causes of Eilman’s injiBasCiomber v. Cooperative Plus, |nc.
527 F.3d 635, 640 n.1 (7th Cir. 2008).

A. Actual Cause

Actual causation exists where an injurgwld not have occurred but for the Defendants’
conduct. See Hibma v. Odegagrd69 F.2d 1147, 1155 (7th Cir. 1983jere, Defendants dispute
that any failure to provide Eilman with accesséwe or affirmative placement of Eilman into a
situation of increased danger actually caused hares. The Court addresses their arguments with
respect to failure to provide access to care aaciy Eilman in a more dangerous position in turn.

1) Access to Care

Defendants first maintain that because their conduct in no way aggravated Eilman’s
psychiatric or physical ailments, they cannohbkl responsible for her psychiatric condition upon
release. Defendants are correct that evaneRaexpert, Dr. Dvoskin, admits that Eilman’s
psychiatric condition “was not getting better and was not getting worse.” However, Defendants
misconstrue the nature of Paine’s § 1983 claifaine is not claiming that Eilman suffered
psychological harm while in custody that lead toihgrries, but that Defendants’ failure to take the
affirmativeaction of providing medical care to Eilman was an actual cause of her injuries.

Here, Dvoskin’s testimony is sufficient toeate a genuine issue of material fact as to
whether Eilman would not have been injured absent Defendants’ failure to provide medical care.

Dvoskin opines that if Eilman had been takea toental health facility and evaluated, she probably
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would have been kept there, either voluntarilyneoluntarily. Moreover, if the hospital had been
fully informed about her behavior over the cour§éhe previous two days, Dvoskin testifies that
it would have involuntarily committed Eilman, amok released her into the surrounding community.
He further opines that even if released, Eilrilagly would have been given a discharge plan to
account for her personal safety, and someone woulellhkaely come to pick her up and assist her
in remaining safe. Unlike i@ollignon v. Milwaukee Countyhere the expert’s “opinion that such
an alternative treatment plan would have been teneficial or even acceptable to Jonathan [was]
pure speculation” because there was “no evidentbeirecord that Jonathan would have submitted
to such treatment,” 163 F.3d 982, 989 (7th Cir. 199&) Dvoskin asserts that Eilman would either
have been given a safe discharge plan or dvbalve been involuntarily committed. Dvoskin’s
testimony is also more concrete and based on greater knowledge of Eilman’s conditions than the
expert’s testimony i@rtiz v. City of Chicagowhere the expert merely speculated as to what might
have been without “knowing anything about what fitantiff’'s] medical conditions actually were.”
See2008 WL 4681156 at *1-2. Although Defendants’ exger. Kennedy, disagrees with Dvoskin
and opines that Eilman might have been released into the Robert Taylor Homes area if she were
brought to the hospital, Dvoskin’s testimony suffitcigestablishes a genuine issue of material fact
as to whether Eilman would not have been released on her own and later violently injured if
Defendants had provided her with access to psychiatric care.
2) Increased Danger

Defendants assert that Paine cannot éskalctual causation based on Heard placing her

in a position of increased danger because the relo@sinot detail all that transpired from the time

Eilman was released from the Second Districidigh Powell’s assault. In support, Defendants rely
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on Estate of Steven405 F.3d at 1169. I8tevensthe plaintiff sued the City of Green Bay after
Stevens was killed by a driver while intoxicated and wandering in the middle of thddoad.
1171. Earlier in the night, officers had respondexdidar disturbance and encountered Stevens, who
was heavily intoxicatedld. The officers offered to drive Stevetusa nearby gas station so that he
could use a pay phone to call for a ride hortee.at 1172. Approximately 90 minutes after the
officers left Stevens at the gas statihe was struck by a car and killdd. at 1172-73. The court
held that the plaintiff could not establiskut for” causation because various other factors
contributed to this tragedy, iprarily Stevens’ intoxication.ld. at 1177. Specifically, the court
stated “because little is know about Stevengicéxvhereabouts and actions during the 90 minutes
between when the officers dropped him off anduas killed, including whether he drank more
during that interval . . . we do not know if he wagre or less intoxicated at his death than at the
time of his encounter with the policdd. Here, contrary to Defendatontentions and unlike the
situation inStevensthe record provides detailed infornmatias to Eilman’s whereabouts between
the time that she left the Second District anddliaick. Moreover, Eilman’s mental condition is not
akin to Stevens’ intoxication, which Stevenay have voluntarily exacerbated by consuming more
alcohol after the officers’ involvement in th#usition ended. Indeed, Dr. Dvoskin testifies that
throughout her time in Chicago, Eilman’s psycheatondition “was not getting better and was not
getting worse.” (PIl. 56.1 Resp. 1 371.) Unlike BEitmStevens may have taken an affirmative step
to aggravate his condition, thereby contributing todwn injuries. As discussed more fully in the
legal cause section below, because Heard plaib@eutinto a potentially dangerous situation and
cut off all channels of acee to self-help, there is a genuine issue of material fact as to whether

Eilman would have been attacked absent Heard’s actions.

81



B. Legal Cause

To establish legal causation, Paine must deimatesthat Eilman’s injury was the “natural
and probable or direct consequence” of the Defendants’ actes.Himba769 F.2d at 1155.
“Many factors or things or the conduct of twoneore persons may operate at the same time, either
independently or together, to cause injury or damage. In such aads®may be a proximate
cause.” Beard v. Mitchell 604 F.2d 485, 497 (7th Cir. 1979). Here, Paine alleges that both
Defendants’ failure to provide Eilman with access to care and their affirmative placement of Eilman
into a situation of increased danger proximately caused her injuries.

1) Access to Care

Paine claims that Defendants failed to pro\Eilenan with access to psychiatric care while
she was in custody, and that their failure to dpreaimately caused Eilman’s injuries. “Proximate
cause is a question to be decided by a jury, and only in the rare instance that a plaintiff can proffer
no evidence that a delay in treatment, [or no treatratall,] exacerbated [or caused] an injury
should summary judgment be granted on the issue of causaBagtdn 2010 WL 308756 at *13.
Expert testimony that the plaintiff suffered becanfsedelay in treatment satisfies this requirement.
See Grievesqrb38 F.3d at 779 (citingiefer, 491 F.3d at 715).

In order to hold Defendants liable for harm to Eilman caused, in a more immediate sense,
by Powell’s actions, Paine must establish thaDeffgndants could have foreseen that their conduct
would result in some type of injury and thalantervening cause did not sever that foreseeability,
see Enis v. Ba-Call Bldg. Cor®39 F.2d 359, 362 (7th Cir. 1980); 2) the injury is not too remote,
see Martinez v. Californjat44 U.S. 277, 285 (1980); and 3) Dadants’ conduct increased the risk

of future harmHimba, 769 F.2d at 1155.
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First, with respect to foreseeability, although the evidence must show that a defendant could
have foreseen that his conduct would result in some type of injury, “it is not necessary that the
precise injury which occurred should have been foreséeee’Enis639 F.2d at 362. Defendants
claim that Powell's actions constituted an mening force that severed any foreseeability of
Eilman’s injuries from their failure to provideccess to psychological care. An intervening force
may “relieve a defendant from liability for his wromg€onduct” if that intervening force is “outside
of the range of reasonable anticipation agresequence of the defendants’ wrongful conduseé
id. Here, Dvoskin opines, and Defendants’ experts dogfiote, that Eilman was a danger to herself
while in Chicago and that her mental iliness “might have affected her choices”; for example, she
might not otherwise have been “thrown out anped out the window.” Nelson further opines that
in her untreated psychological state, Eilman waable to protect herself from serious harm.

In Himbav. Odegaardthe court concluded that “superseding causes prevented” the acts of
deputy sheriffs in framing Himba for various crinfiesm “being a legal cause in bringing about the
sexual assault” that later occurred while he wasustody. 769 F.2d at 1147. The rape of the
plaintiff, the court held, waa “wholly unforeseen accident[].ld. at 1155. The crucial difference
between this case aitimba however, is that Paine’s experts have testified that the general type
of injury sustained by Eilman was foreseeable giver mental condition at the time. Nelson’s and
Dvoskin’s testimony suffices to create a genuine is§o®terial fact as tawhether Eilman’s mental
iliness, left untreated, affected her choices rhsaiway that she could foreseeably be vulnerable
to being injured by someone like Powell. More specifically, Nelson’s opinion that Eilman was
unable to protect herself from serious harmaatks that it was foreseeable that she might have

experienced “an injury,” and that the “precispiry” she suffered—being thrown or jumping from
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a window--was in that category of serious ha®ee Enis639 F.2d at 362. Similarly, Dvoskin’s
opinion that she was a danger to herself indicéitat it was foreseeable that she might have
undertaken an action like jumping out of a winddee id. Because “the court should leave the
application of the rules to the jury” if “reasonable men could differ as to whether the torts or
criminal acts of a third person vegeintentional or foreseeabldfimba 769 F.2d at 1156, the Court
finds that Paine has established a sufficient possibility that Eilman’s injury was a foreseeable
consequence of the failure to provide care to send the issue to the jury.

Defendants next argue that the injury suteby Eilman occurred too long after any failure
to provide psychological treatment to establigfaleausation. As Paine rightly notes, courts have
found future events too remote in cases whermjtigy occurred between five months and eighteen
months after the failure to provide caee e.gCleveland v. Rotma297 F.3d 569 (7th Cir. 2002)
(suicide one year after IRS audi¥jartinez 444 U.S. at 285 (1980) (child killed five months after
the release of a parole®owers v. DeVitp686 F.2d 616 (7th Cir. 1982) (woman killed one year
after mental patient’s release). Unlike in casesMkgtinez where the Court held that the killing
of a child was “too remote a consequence” five months after the parolee’s rieleais859, here
the injuries to Eilman occurred less than five lsafter her release. €D 56.1 Reply T 15; PI. 56.1
Resp. 11 357; 361.) The remotenedsiohan’s injury alone is thugsufficient to defeat proximate
causation.

Finally, Defendants claim that their conduct dat create any increased risk of future harm
to Eilman. Henderson v. Sheahah69 F.3d 839 (7th Cir. 1999). To demonstrate legal causation,
plaintiff must show some increased risk of hatwhether it be twenty peent, fifty-one percent,

or ninety-nine percent.ld. at 851. InHendersonthe court found proximate causation lacking
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where the plaintiff's expert could not say witlameasonable degree of medical certainty whether
a particular person will develop a disease from smoking, such that he could not link the plaintiff's
jail conditions to an increased risk to plaintiff's future health.at 853. Here, however, Dvoskin
opines that if provided with access to psycholodgiedtment, Eilman would have likely been kept
at a mental health facility, either involuntardy voluntarily. Nelson concurs that Eilman would
have met the criteria for involuntary admission at a mental facility. Unlikkendersonwhere a
fact-finder could not infer an increased risk from the expert’s testimony, the jury could reasonably
infer from Dvoskin’s and Nelson’s testimony that because Eilman’s risk of injury would have
decreased had she been provided with accessdaal treatment, Defendants’ inaction increased
her risk of experiencing the type of harm she suffered.

2) Increased Danger

Defendants contend that Heard’s conduct was not the proximate cause of Eilman’s injuries
because Heard'’s actions did not increase the ris&rahjury, the risk of any harm was not familiar
and specific, and she was not a foreseeable vattifeard’s acts. The Court finds that Paine has
set forth a sufficient factual dispute so astader summary judgment on the issue of legal causation
inappropriate.

Defendants first maintain that Paine cannot establish that Heard’s act of pointing Eilman
toward 51st Street was the legal cause of her egwihere her harm resulted from an outside force,
the “risk of which [was] not increased by [Heard’s] adtiibma, 769 F.2d at 1155. Here, however,
drawing all reasonable inferences in Plaintiff'gdg a reasonable jury calfind that Heard’s act
did increase Eilman’s risk of being attacked by Powell. Defendants’ relianddibona is

misplaced. As mentioned above Hibmathe plaintiff was framed by various police officers and
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ultimately sent to prison where he was sexually assaulted by other infBatesl.In holding that
the officers actions were not the legal cause in bringing about the sexual assaults, the court
emphasized that when Hibma was transferred thanofficers’ custody to the custody of the prison
system, the duty to protect Hibma shiffeain the officers to the prison systei@ee id. The court
stated that “when the duty to prevdrarm to a tort-feasor’s victishifts from the tort-feasor to a
third party, the third party’s failure to prevdrarm to the victim may become a superseding cause
and relieve the tort-feasor from liabilityld. at 1156.

Here, unlike the plaintiff itdibma, Eilman washotreleased into the custody of a third party
who had an affirmative duty to protect her. &ast, she was released alone, at night, without any
protection, money or a phone, into a high crimegghborhood that the officers knew to be a high
crime neighborhood during a time when she wasweakened mental state not capable of full
mental functioning in order to protect hersélMoreover, the record reflects that Heard knew that
Eilman was not from Chicago and had no familthia area, and saw that she had a “confused” look
on her face when she was standinthaparking lot of the Second District station. To make matters
worse, Eilman was a young white womanngeireleased into a predominately black, poor
neighborhood. Dr. Sampson, Paine’s criminology experhed that these factors, combined with
Eilman’s lack of familiarity with her surrounajs and apparent vulnerability, put her at a much
greater risk of predatory victimization. Aitidnally, unlike the third party sexual assaulHitbma,
which is theoretically not expected to happen in a controlled environment like a prison, Dr. Sampson

testified that in 2006, the year that Eilman was victimized, Fuller Park and Washington Park (the

®Eilman’s lack of ability to care for herself is exhibited in her inability to keep her basic
bodily function, menstruation, in an hygenic and albgiacceptable manner. If that basic function
was so impaired, and was not remedied pritvetarelease, how would a reasonable person believe
that she could care for herself in a foreign city at night?
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community areas where Eilman was released) hadighest rates of criminal sexual assault of all
community areas in Chicago. Who better to knowftgs than the police officers assigned to those
areas? Sampson opines that the Fuller Park and Washington Park communities had a nearly 15%
higher risk of criminal sexual assault when cangal with the community where Eilman was first
arrested. While Defendants are correct thataarebe a victim of crime in any neighborhood, a
reasonable jury could find thaeldrd, being an officer in the S District for eight years, knew

of the increased risk Eilman faced when shealéd her north across 51st street in “high crime”
neighborhood. Lastly, Sampson opines that Eilmanisual behavior prior to her release from the
Second District station put her pactiarly at risk of being a victinof violent crime, especially in

light of the fact that she was released at night.

Next, Defendants assert thatHeard’s act created a risk, the risk was not “familiar and
specific” so as to limit the range and duration of the threat of harm. (R. 520, p. 58.) Whether a risk
is familiar is a fact-specific inquiry and involvesnsideration of time, geography, range of potential
victims, and the nature of the harm that occuri®@de Buchanan-Moore v. County of Milwaykee
570 F.3d 824, 829 (7th Cir. 2009). Reed v. Gardnerd86 F.2d 1122 (7th Cir. 1993), the court
held that the plaintiffs had sufficiently stateclam that the state affirmatively created a danger and
that the plaintiffs were foreseeable victimid. at 1127. IrReed a drunk driver crossed the center
line of the highway and ashed into Reed’s cald. at 1123. Earlier in the day, the defendant
officers had arrested the original driver of e and left behind the individual that ultimately
caused the car crashd. at 1123-24. In finding that the ris& Reed was foreseeable, the court
emphasized that the police could be expectéadav that the intoxicated man they placed behind

the wheel suffered from impaired judgment aainished motor skillsthese were dangers that
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were familiar and specific, and the threat of h&wrather motorists was limited in time and scope.
Id. at 1127.

Here, like inReed releasing Eilman—a young, whigad potentially mentally unstable
woman- into a high crime neighborhood and directing her out of the parking lot alone without
access to transportation or familial support creatgahger that was familiar and specific to Heard.
While Defendants are correct that a risk faced by the “public at large” is not sufficiently specific to
be a foreseeable result of state actem®e Martinez444 U.S. at 285, the risk to Eilman when she
was released was much more particularizededddthe crux of Paine’s allegation that Eilman was
a foreseeable victim does not rest merely am féct that she was released into high crime
neighborhood, but rather that she was released into such a neighborhood with no mechanism for
self-protection and no reasonable altéues to accommodate for her safeBompareBuchanan-

Moore 570 F.3d at 828 (plaintiff's claim that he was a foreseeable victim because he lived in a
geographic area where the County released a convicted felon failed because such a generalized,
amorphous zone of danger is insufficiemtrigger a state duty to protecloreover, Eilman was
attacked less than five hours after being releageadlocation that wasmaere block and half from

the Second District station.

With respect to Defendants’ argument théian was not a foreseeable victim, the Court
again notes that it must leave the issue of legal causation to the jury if reasonable minds could differ
as to whether a third party’s criminal acts were foresee8lgle Hibma769 F.2d at 1155. Drawing
all reasonable inferences in Paine’s favor, Heard placed Eilman in a high crime neighborhood,
without to place a call to her friends or famitydawithout inquiring into her ability to reach a safe

destination. The record reflects that Eilman knew no one in Chicago and had asked to use
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someone’s phone at the restaurant. Put siniplgnan was left with only a single, dangerous
alternative: she had to interact with a member of the community in order to have any hope of
removing herself from the situation in which Heataced her and that interaction would inherently
reveal that she was vulnerabl&ee Estate of Steveri95 F.3d at 1177 (state created danger
established where state greatly increased dangaaitatiff while cutting off all avenues of aid
without providing a reasonable altéva). Additionally, as discussed above, a reasonable jury could
find that Eilman’s behavior while in custody denstrated that she had a serious mental health
condition, such that any alternatives to intéragcwith a community member upon her release were
inhibited by Eilman’s mental state. The cuntivi@a impact of the uniquset of circumstances at
issue, then, creates a genuine issue of materiad$aotwhether Eilman’s injury was a foreseeable
consequence of Heard'’s actiorgee Wood79 F.2d at 590 (defendantioér engaged in reckless
conduct where he left plaintiff alormad on foot in a high crime are&yhite v. Rochfordb92 F.2d
381 (7th Cir. 1979) (defendant officers engageéakless conduct where they arrested a driver and
left young children stranded on the highway).

Lastly, Defendants argue that Paine cannot establish legal causation because “there is no
indication that Heard knew that Powell existed, Batell was currently in the area, or that Powell
had a propensity for violent crime.” (R. 520, at p. 5Ehe relevant inquiry, however, is not whether
Heard knew that Powell himself posed a riskitem&n, but rather whether a reasonable jury could
find it foreseeable that Eilman would suffer sayy@e of injury as a result of her actior&ee Enis
639 F.2d at 362 (plaintiff must show that defendant could have foreseen that his conduct would
result in some type of injuryjtis not necessary that the precise injury which occurred should have

been foreseen.”). Drawing all reasonable infeesnin the Plaintiff favor, therefore, Paine has
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created a genuine issue of material fact as to whether Heard’s actions were the legal cause of
Eilman’s sexual assault and subsequent injuries.

V. Qualified Immunity

Finally, Defendants contend that they areelsled from liability by qualified immunity.
Quialified immunity protects government officigsrforming discretionary functions from liability
“insofar as their conduct does not violate clearly established statutory or constitutional rights of
which a reasonable person would have knowtdrlow v. Fitzgerald 457 U.S. 800, 818 (1982);
see Akande v. Grounds55 F.3d 586, 589 (7th Cir. 2009). Tdailability of qualified immunity
turns on a two-part analysis: (1) whether thedadleged or shown by the plaintiff make out a
violation of a constitutional right; and (2) whethleat right was clearly established at the time of
the defendant’s miscondudPearson v. Callahgrl29 S.Ct. 808, 818 (2009). Und&arsonthe
Court may exercise discretion as to which of these issues it addresseSdasdt.at 818.

Because Paine has established a genuine issue of material fact regarding Defendants’
violation of Eilman’s Fourth Amendment righby denying her mental health treatment and
Fourteenth Amendment due process rights by faitract after creating a danger, the Court turns
to whether these rights were clearly established at the time of Defendants’ alleged misconduct.
Under this standard, “[tlhe contours of [the constitutional] right mestufficiently clear that a
reasonable official would understand that what he is doing violates that rigimderson v.
Creighton 483 U.S. 635, 640 (198&ee also Chaklos v. Steveb80 F.3d 705, 716 (7th Cir. 2009).

A plaintiff may defeat a qualified immunitglefense by pointing “to a clearly analogous case
establishing a right to be free from the speaifonduct at issue” or by showing that “the conduct

IS SO egregious that no reasonable person could have believed that it would not violate clearly
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established rights."Wheeler v. Lawsqrb39 F.3d 629, 640 (7th Cir. 2008)tations omitted). The
Supreme Court has rejected the notion thatagmals cases must be exactly the same before an
official is on notice that his conduct was unconstitutiorge Hope v. Pelzgs36 U.S. 730, 741
(2002).

A. Fourth Amendment Violations for Failure to Provide Medical Treatment

Because the Counts at issue state claims against the officers for unreasonably failing to
provide Eilman with medical or mental treatm@nder the Fourth Amendment, as incorporated
against the states through the Fourteenth Amendment's Due Process Clause, the Court must
determine whether access to mental health care was a clearly established right for pre-trial detainees
in May 2006.

Courts evaluate whether the law was clearlgtdshed in the context of a specific caSee
Saucier v. Katz533 U.S. 194, 201 (2001). However, a rigigeh not be defined “so intricately that
invariably guiding law never can be foundRackovich v. Wade350 F.2d 1180, 1211 (7th Cir.
1987) (en bancxsee als@Board v. Farnham394 F.3d 469, 477 (7th Cir. 2005). To qualify as a
clearly established right it need only be “sufficiengbrticularized to enable [courts] to determine
whether the officers were on notice that tlaeitions violated clearly established lawd: at 1211.

When the Supreme Court decidedShaneyn 1989, it reasoned: “when the state by the
affirmative exercise of its power so restraingaividual’s liberty that it renders him unable to care
for himself, and at the same time fails to provide for his basic human eegdted, clothing,
sheltermedical careand reasonable safety—it transgressestlbstantive limits on state action set
by . . . the Due Process ClausédDeShaney489 U.S. at 1005 (emphasis added). Moreover, a

pretrial detainee’s “right to receive adequaratment for serious medical needs is a clearly
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established constitutional rightBoard v. Farnham394 F.3d at 48%ee also Collignonl63 F.3d

at 991 (substantive due process requires the statevale for the basic ndgcal needs of pretrial
detainees). It is also well established that a serious mental illness, like any serious medical
condition, requires treatment appropriate to the situat@ee Sanville266 F.3d at 734see also
Antonelli 81 F.3d at 1432 (“inmates may not be derakdreatment of a serious psychiatric or
psychological condition”)Meriwether 821 F.2d at 413 (a psychiatric or psychological condition
may present a “serious medical need”). Because ttases clearly establish that a pre-trial detainee

is entitled to mental health treatment for aaes mental health condition, Defendants had fair
warning that their treatment of Eilman was unconstitutioraée Hope536 U.S. at 740-41;
Wheeler 539 F.3d at 640.

Defendants assert that they are entitled to qualified immunity because it was not clearly
established in May 2006 that a police officer’s failure to provide medical treatment would be
evaluated under an objective reasonableness standard as opposed to a deliberate indifference
standard. Defendants note that the Seventh Circuit first applied an objective reasonableness standard
to a claim of inattention to medical needs in 20@&eSides 496 F.3d at 823. In applying an
objective reasonableness standard to an arrestee’s conditions of confinement pGerdtein
hearing, however, the court$idescited the Supreme Court’s decisior@raham v. Connqgr490
U.S. 386 (1989), for the proposition that “[tjhe govagstandard at the time of arrest is the Fourth
Amendment’s ban on unreasonable seizures 4t 394-95. This objective reasonableness standard
was recognized over twenty years ago. Moreover, the Seventh Circuit consistently held in decisions
prior to May 2006 that Fourth Amendment mations apply from one’s arrest througGerstein

probable cause hearing, while Fourteenth Amendment due process principles govern a pretrial
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detainee’s conditions of confinement after jindicial determination of probable causgee e.g.,
Brokaw v. Mercer County35 F.3d 1000, 1018 n. 14 (7th Cir. 200Q)ck v. Rovenstind 68 F.3d
323, 326 (7th Cir. 1999Reed v. City of Chicagd@7 F.3d 1049, 1052 (7th Cir. 199&j)jlanova
v. Abrams 972 F.2d 792, 797 (7th Cir. 1992).

Defendants next point Gollignon 163 F.3d 982, an@hapman v. Keltne241 F.3d 842
(7th Cir. 2001), where the court analyzed the failure to provide medical needs to arrestees under the
Fourteenth Amendment’s deliberate indifference standard. Defendants’ reliance on these cases is
misplaced because “a decision that employs aah@und mutually mistaken) assumption of the
parties without subjecting it to independent gsisl does not constitute a holding on the subject.”
Sides 496 F.3d at 828 Additionally, the Court notes that @v if evaluated under the Fourteenth
Amendment’s deliberate indifference standard, doerd contains genuine issues of material fact
that precludes summary judgment on Paine’s deniakwital health care claim. A reasonable jury
could find that Eilman had an objectively serious mental health condition that Defendants knew
about and disregarde&ee Hayess46 F.3d at 522.

Defendants then maintain that Eilman did not have a right to be involuntarily committed to
a mental health facilitySee Wilson v. FormigoM2 F.3d 1060, 1066 (7th Cir. 1994) (“[T]here is
no constitutional right to be daped of liberty . . . .”)Archie v. City of Raciné847 F.2d 1211, 1221
(7th Cir. 1988) ¢n bang (“[T]he Due Process Clause does regjuire the state to imprison [insane
persons] or protect its citizens from them.”). Witllat is a correct statement of the law, Defendants
ignore that the police had already taken Eilman into cust@&@be Collignon163 F.3d at 987
(“When a state actor . . . deprives a person®hbility to care for himseby . . . detaining him .

., it assumes an obligation to provide some minimum level of well-being and safety.”). In
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Collignon the state had an obligation to provideesainee with constitutionally adequate mental
health treatment while it detained hiral. at 991. Once the detention ended, however, Collignon

no longer had a right to receive treatment from the state or to receive an involuntary commitment
to a mental health facilityld. at 991-92. Although Defendants rely Gollignonto argue that
Eilman had no right to involuntary commitme@gllignonclearly establishes Eilman’s due process
right to receive basic medical treatment winleustody, including mental health treatmelot. at

991. Here, Paine alleges that Eilman receivesiuat treatment despite exhibiting the symptoms

of a serious psychiatric episode. Lastly, Deferglargue that Paine cannot show that it was clearly
established that an arrestee who was not flierduld be constitutionally entitled to involuntary
mental health treatment. First, there is nothinipérecord to reflect that Eilman’s mental health
treatment would have been involuntary: she neaseel treatment or stated that would not consent

to treatment. Moreover, Defendants misstate the standard and downplay Eilman’s medical
condition. A plaintiff need only “show, on some leuwékt a violation of this right has been found

in factually similar cases, or that the violatwas so clear that a government official would have
known that his actions violated tpkintiff's rights even in the absence of a factually similar case.”
Lee 533 F.3d at 512. Case law estdidisthat a pre-trial detainee need not be suicidal in order to
receive mental health treatmeBee MeriwetheB821 F.2d at 414 (detainee entitled to mental health
care for gender dysphoria)psephv. Brierton 739 F.2d 1244, 1246 (7th Cir. 1984) (pre-trial
detainee entitled to mental health care for acutehjpsys). Any distinction Defendants try to draw
between an arrestee’s right to mental health treatment and a pre-trial detainee’s right to mental
health treatment is unfounded. There is no meltdifference between what constitutes a serious

mental health condition for an arrestee and a paeeketainee; the clearly established rights of pre-

94



trial detainees should have put oéfrs on notice of the rights of an arrestee. The distinctions that
Defendants draw are too particularized to deny that Paine’s right was clearly estabBgeed.
Rackovich 850 F. 2d at 1211. In short, there needb®& non-suicidal mental health need case
involving an arrestee that is squarely on point in order for the Court to find that the right at issue was
clearly establishedSee McGreal v. Ostro868 F.3d 657, 683 (7th Cir. 2004) (“The salient question
is not whether there is a prior easn all fours with the current chaibut whether the state of the law
at the relevant time gave the defendants faimwg that their treatmérof the plaintiff was
unconstitutional.”). In sum, qualified immunity does not shield the Defendants Cason, Moreno,
Berglind, Earnest, Stokes, Williams, Quinn, Hudsemjith and Heard from liability as to Counts
I, VI, X, XV, XVIII, XX, XXII, XXIV, XXVIII, and XXXIll of Paine’s Third Amended Complaint.

B. Fourteenth Amendment Violation for Failure to Act After Creating Risk

Having determined that there is a genuine isfugaterial fact as tawhether Heard’s actions
violated Eilman’s due process rights under the Fourteenth Amendment, the Court now addresses
whether the defense of qualified immunity $tiée Heard from that claim. When the state
affirmatively places an individual in a position of danger that the individual would not have
otherwise faced, the state assumdsts to protect the individualSee Stevend05 F.3d at 1174;
see also Monfilsl65 F.3d at 518eed 986 F.2d at 1125. Even befdhe Supreme Court decided
DeShaneythe Seventh Circuit recognized that gadice violate constitutional rights when they
create a dangerous situation for an individual and subsequently fail to protect the individual from
harm. See White v. Rochfqr892 F.2d 381 (7th Cir. 1979) (finding allegations stated a claim for
constitutional violations when police arrested a man for drag racing and left his passengers, who

were young children, stranded on the side of the Chicago Skyway on a cold eWaithape v.
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Adkins 115 F.3d 427, 429 (7th Cir. 1997) (state creapscial relationship” and an obligation to
provide protection when it “affirmatively place®timdividual in a positionf danger the individual
would not have otherwise faced.l}.is also clearly established that the act of affirmatively placing
someone in a dangerous situation with no reasonable mechanisms for self-help places an individual
in a position of dangeiSee Wood79 F.2d at 58Bowers 686 F.2d at 618 (abandoning a person
in a position of danger is no less a todrtho throw him into a “snake pit"gpence v. Staras07
F.2d 554, 557 (7th Cir. 1974) (state prison persboawe be liable under 8 1983 when they place
a prisoner in a cell knowing he is likely to be atwn of violence by another inmate). Therefore,
clearly established law indicated that Heard dawt release Eilman from custody in a manner that
increased her risk of harm, and Heard is not entitled to qualified immunity for her actions.

In sum, qualified immunity does not shield Defendants’ actions because there are genuine
issues of material fact as to whether Defendéntated Eilman’s clearly established constitutional

rights.
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CONCLUSION AND ORDER

For the reasons stated, Defendants’ MotiorSiemmary Judgment is granted with respect
to Count XXVI (claim against Defendant Mabery failure to provide medical care) of Paine’s
Third Amended Complaint and denied asQounts I, VI, X, XV, XVIII, XX, XXII, XXIV,
XXVIII, XXXIII (claims against Defendants Cason, Moreno, Earnest, Berglind, Stokes, Williams,
Hudson, Quinn, Smith and Heard for failure toypde medical care), XXXIV (claim against Heard
for failure to respond after creating increased risk) and XXXWibiiell claim against the City of

Chicago).

Date: February 22, 2010
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