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The Motion for Fees and Costs is granted in part and denied in part.

STATEMENT

Tn this case, I granted summary judgment to the Will County Sheriff who was sued by one if his
deputies. The snit was prosecuted under a theory of age discrimination under the ADEA. Defendant’s
attorneys have asked for fees, which are allowed in ADEA cases if the plaintiff litigated in bad faith. It cost
the Sheriff (and the county’s taxpayers) $65,732 to defend the case. The plaintiff wisely does not challenge
the fees which are fairly low by current standards. There are disputes over costs (to which Defendant is
entitled). Litigating in bad faith is a high barrier to an award of fees. ,

The entire case cannot be said to have been litigated in bad faith, Where Defendant has a point s that
most of the contentions (offered in support of age discrimination) were abandoned at the summary judgment
stage. This, Plaintiffs says, shows good faith, not bad faith. Ido not know that abandoning unprovable
claims gets one all the way to good faith, but it does indicate the absence of bad faith. I think timing is
important in these matlers. 1believe it is difficult to say that alleging six grounds to establish age
discrimination and then abandoning five of them is, itself, litigation in bad faith. The process of discovery,
which leads to abandonment, is usually good faith litigation, and this case seems to be no exception. Where I
do find enough bad faith to justify fee shifting, I find it only in one circumstance. Plaintiff knew that a
summary judgment motion was coming. On January 9, 2008, I set 2 motion schedule requiring service of a
summary judgment motion by February 29, 2008, The summary judgment motion briefed and argued all six
acts of age discrimination. It inflicted unnecessary costs upon Defendant. One litigates in bad faith when one
leaves on the table those claims which it knows are worthless, at least if litigation continues over those
claims. Based on the papers in this case, it was clear to Plaintiff’s counsel, well before the defense served its
motion, that five of the alleged acts of discrimination were non-starters.

T order payment of 83% of the fees for preparation of the opening brief of the motion for summary
judgment. Defendant will have to break out those fees and costs from the billing records already submitted. 1
decline all other requests for fees.
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STATEMENT

~ With respect to the Bill of Costs, 1 approve the amounts for fees for process, and for transcripts, but
require further detail with respect to copies. Defendant is given 14 days to provide the data requested.
Plaintiff may have 14 days to object, if he wishes, to the data. :
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