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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KENNETH BROWN,

Petitioner,

V. No. 06 C 3479

KEN BARTLEY,
Warden, Pinckneyville Correctional Center,

Honor able David H. Coar

N N N N N N N N N N

Respondent.

MEMORANDUM OPINION AND ORDER

Before this Court is Kenneth Brown’squest for a Certificate of Appealability

pursuant to Fed. R. App. Proc. 22(b)(1). [DK2.] For the reasons set forth below, the

request is DENIED.

BACKGROUND
In September of 1998, Brown was triedie Circuit Court of Cook County on
six separate indictments angifrom a series of attacks on six women in the North Side
of Chicago. Brown was initially chargedttvan attack on a seventh woman, but the
charges were dropped after testing reseahat DNA evidence recovered from the
victim did not match Brown’s DNA profileWhen Brown tried to admit this DNA
evidence at trial, under thedbry that a look-alike perpetor was attacking women in

the same neighborhood at the same timetril court excludd the evidence.
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On September 16, 1998, the jury convicted Brown of kidnapping and unlawful
restraint under one indictment, attempteidhinal sexual ass#twnder another, and
unlawful restraint under a third. The juigund Brown not guilty of the remaining
charges. The trial court sentenced Brdawconsecutive terms of seven years for
kidnapping, three years for each unlawful r@sit conviction, and seven years for the
attempted criminal sexual assault convicti@rown appealed and filed a petition for

post-conviction relief.

On June 23, 1999, Brown came before a diffie judge in the Circuit Court of
Cook County, for bench trial on another attatiBerwyn, a suburb of Chicago. Brown
was convicted of attempted first-degreerdar, attempted criminal sexual assault,
unlawful restraint, and aggravated batt&isentencing, the tri@ourt merged the
counts and sentenced Brown to 30 years’ isgorment, which was to run consecutively
to Brown’s existing 17 year sentence. Thaois Appellate Cour affirmed Brown’s
conviction and the lllinois Supreme Court deshBrown’s petition for leave to appeal

(“PLA”) on May 30, 2002.

On June 15, 2006, Brown filed a petition for federal habeas corpus relief,
presenting a number of procedurally déteai and untimely claims. Among them was a
claim that Brown was subjected to doublegardy when, at the Berwyn trial, he was
convicted of a crime that aiedly occurred at the same time as an attack for which he
was acquitted at his North Chicago tri@lrown also made a number of procedurally
defaulted claims complaining of policgisconduct during the course of both state
proceedings. In a separate and timely cl&@nown argued that the trial court in his

North Chicago proceeding violated his ciitogional right to present relevant and



competent evidence in his defense wheafused to admit the DNA evidence
exonerating Brown of thseventh attackSee Crane v. Kentuckg76 U.S. 683, 683

(1986); Taylor v. lllinois 484 U.S. 400, 409 (1988).

On March 11, 2010, this Court denied Brow/petition for writ of habeas corpus.
Brown v. BartleyNo. 06 CV 3479, 2010 WL 960372 évl 11, 2010). The Court found
that claims arising from Brown’s second state court proceeding were barred by the
relevant statute of limitationsSee28 U.S.C. § 2244(d). The Court denied all claims
relating to police, judicialand prosecutorial misconduct@®cedurally barred, because
Brown had raised them for the first time ither his PLA or habegsetition. Finally, the
Court concluded that the Hois Appellate Court conductedeasonable analysis when it
held that the Cook County Circuit Coertred in barring Brown’s DNA evidence, but
that the error was harmless in light of theerwhelming evidence in support of Brown’s

guilt. Brown requested a Certifieabf Appealability on April 12, 2010.

LEGAL STANDARD

A petitioner may only appeal the denddila habeas petition if he obtains a
Certificate of Appealability. 28 U.S.C.Z254(c)(1). A court may issue a Certificate
where the petitioner “has made a substhstiawing of the denial of a constitutional
right.” 28 U .S.C. § 2253(c)(2). The standidor making a “substantial showing” is
whether “reasonable jurists waldlind the district court'sssessment of the constitutional
claims debatable or wrongSlack v. McDaniel529 U.S. 473, 484 (2000). If a court
denies a petition on procedural grounds, &ipeer must show that both the procedural

ruling and the underlying constitanal claim are debatabled. at 484. If the district



court denies the request foCartificate of Appealbility, a petitioner may request that a

circuit judge issue one. Fed. Rpp. Proc. 22(b)(1)(3).

ANALYSIS

The Court finds unavailing Brown’s arguments in support of his request for a
Certificate of Appealability. Brown first citddolmes v. South Carolin®47 U.S. 319,
for the proposition that a defdant has a constitutional rigto present DNA evidence of
the sort excluded at Brown'’s trial. Holmes the Supreme Court addressed the
constitutionality of a stateoairt’s interpretation of an ewatiary rule. The state court
had read the rule to categorically leardence of third-party guilt whenever the
prosecution’s case was supported by particulstrigng forensic or other evidendel. at
328-29. The Supreme Court acknowledged, thaterally, rules barring evidence of
third-party guilt, where such evidence beattteliprobative value or has potential adverse
effects, easily pass constitutional mustier.at 326-27. But replamg that inquiry with
one hinging on the strength of the prosemis case alone results in an illogical,
arbitrary rule that does not serve the end tiiadi-party guilt rulesare typically designed
to further.Id. at 331. The Supreme Court held thaplging an evidentiary rule in such a
fashion interferes with the constitutiomaght to have “a meaningful opportunity to
present a complete defenséd. at 324-330 (internal citations omitted).

Holmesdoes not apply to Brown’s cas&he Court finds no indication in the
record that the trial court had interpret#uhdis evidentiary rules in the manner rejected
by Holmes (Sept. 8, 1998 Tr. B-14:7-B-16:155ven if the Cook County Circuit Court

had engaged in a comparable analysis, thelli Appellate Court conceded that the trial



court erred in barring Brown’s DNA evidence.idtthe appellate court’'s characterization
of the error as harmless thatsliat the heart of Brown’s claimn other words, the issue
before this Court is not whether the DNA evidence shbait been admitted, but
whether the lllinois Appellate Court’s lmless-error analysis was a reasonable
application of clearly ¢ablished federal lawSee Chapman v. Californi&86 U.S. 18,

24 (1967) (“[B]efore a federal constitutional error can be held harmless, the court must be
able to declare a belief that it svharmless beyond a reasonable doubiliichell v.
Esparza 540 U.S. 12, 17-18 (2003) (to find ctihgional error, federal court must
determine if the state court's harmless-errathais was “objectivelynreasonable”). As
the Court explained in itsiginal order, the appellate court’s analysis was clearly
reasonable, given the overwhelming evidence pointing to Brown'’s guilt in the three
attacks for which he was convicted.

Brown also fixates on the fact that\Wwas not given the opportunity to present
evidence of perjury by a detee in the case involving the seventh attack, for which
charges against Brown had been droppeck dfficer allegedly communicated with the
Berwyn authorities to incrimate Brown. On February 22, 2010, the Court granted
Brown'’s “motion to file documents, negatiidNA test results, and grand jury testimony
from Detective Karen Salvi” and gave him until April 1 to submit the proposed
documentation. The Court also took unddvisement Brown’s motion to subpoena the
DNA test results from the seventh atta€kn March 11, 2010, before the deadline set by
the Court for the production of Brown’s douents, the Court denied his motion to
subpoena as moot when the Court denienBis habeas petitionSince these orders

appear to create a pointasnfusion for Brown, the Couwtill elaborate on its reasoning.



The Court mooted the motion with regdaodDetective Salvi’s testimony because,
regardless of the nature of the proftéevidence, all of Brwn’s police misconduct
claims were procedurally barred. Claims that have not been presented in a complete
round of state court review may not be coasgdl in a petition for habeas corpiee
Lewis v. Sternes890 F.3d 1019, 1025 (7th Cir. 2004) (cit@&ullivan v. Boerckeb26
U.S. 838, 845 (1999)). Since Brown failedoting the issue of gime misconduct to the
attention of lllinois courts untiis habeas petition, the Couaraly not consider them now.
Brown has offered nothing to challenge the @swonclusion that he failed to satisfy the
cause-and-prejudice test or ddish a fundamental miscarriage of justice, as required to
excuse his procedural defaueeSteward v. Gilmore30 F.3d 1205, 1211 (7th Cir.
1996). Moreover, all claims relating to the Berwyn trial are untimely and therefore
unreviewable. As for the DNA test results, thet that they exonerate Brown of a crime
for which he was neither tried nor convicteahc in dispute. Brown’s motion is moot
because the test results do not affecrétasonableness of the state appellate court’s

harmless-error analysis or thi@ourt’s final ruling.

The Court has thoroughly reviewed ihemorandum opinion and order denying
Brown'’s petition, and finds no basio conclude that its holtjs were either debatable or
wrong. Reasonable jurists would not disadhed Brown has either failed to make a
substantial showing of the dahf a constitutional righfjled his petition after the
expiration of the applicable period of limitatis, or procedurally defaulted most of his

claims. Consequently, the Court declinegstue Brown a Certifate of Appealability.



CONCLUSION
For the foregoing reasons, Brown's reqdest Certificate of Appealability [Dkt.
40] is DENIED. He may seek certificate from the couof appeals under Fed. R.App.

p.221

Enter:

K/ David H. Coar

David H. Coar
UnitedStateistrict Judge

Dated:April 22, 2010

! Brown has requested the return of documents submitted to the Court to facilitate his appeal. These
documents are filed and preserved as part of the official record and cannot be returned to him. If the
Seventh Circuit grants Brown a Certificate of Appedilghbhe may at that time designate the contents of
the record to be considered on appeal.



