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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LIDIA VETTER and GREGORY NOBLE, )

)
Plaintiffs, )
)
V. ) CASENO. 06-cv-3528
)
JEREMY DOZIER, DAVID ) Judge Robert M. Dow, Jr.
CHARNICKY, LANCE POWELL, and )
ROBERTMEEDER, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ motion fomsuary judgment [93].For the reasons set
forth below, that motion is granted in part anchidd in part. The main is granted as to the
claims against Defendants Meeder and Powell,thadnotion is denied as to the claim against
Defendant Charnicky. Viewing the record in thghti most favorable to Plaintiffs, a jury could
conclude that Defendant Charnicky was delibeyaitedlifferent to a substantial risk of serious
harm, and that the deliberate indifference cauRaihtiffs’ alleged constitutional deprivation.
The Court agrees, however, that causation isatenuated with respect to Defendants Meeder
and Powell, even when viewed in tight most favorableo Plaintiffs.
l. Procedural Background

Plaintiffs, Lidia Vetter (“Vetter”) and Gregomfoble (“Noble”) filed this lawsuit in June
2006. Initially, their complaint named the Staik Illinois and the lllinois State Police as
defendants. Judge Lefkow ordered the disrhiss&laims with respect to both on sovereign
immunity grounds [see 14]. Plaintiffs’ secoathended complaint [39] names as defendants

Lieutenant David Charnicky Charnicky”), Sergeant Lance Well (“Powell”), and Sergeant
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Robert Meeder (“Meeder”) (collectively “Dafdants”). The complaint also names Jeremy
Dozier—the officer who allegeglcommitted the underlying constitutional violation in Count |
of the complaint—but Dozier hatefaulted [50], he is not paof the summary judgment motion
before the Court, and any prove-up will be deferred (until ti@l). [

Plaintiffs claim in Count Il otheir complaint that Defendés had knowledge of Dozier’'s
“repeated and continual abuse ofip® power for years prior to” Plaintiffs’ injury. Compl. T 13.
What is more, Dozier's conductareased in sevayi over time {d.  14), and the supervisors
condoned and ignored the condud. ( 21). Defendants’ angw denies the principal
allegations against them and asserts gaedlimmunity as a shield against suit.

The case was reassigned to this Court [After completing discovery, Defendants filed
their motion for summary judgment [93]. &hCourt has federal-question subject-matter
jurisdiction over the aatn based on 28 U.S.C. § 1331 and 42 U.S.C. § 1983.

Il. Facts

The Court takes the relevant facts primafitgm the parties’ respective Local Rule
(“L.R.") 56.1 statements: Defendant's Statemei Facts (“Def. SOF”) [95], Plaintiff's
Response to Defendant’s Statement of Facts RB&p. Def. SOF”) [104], Plaintiff's Statement
of Additional Facts (“Pl. SOAF”) [109], and Defdant’'s Response to Plaintiff's Statement of

Additional Facts (“Pl. Resp. Def. SOAF”) [11¥].

! L.R. 56.1 requires that statements of fact contain allegations of material fact, and that the factual
allegations be supported by admissible record evidence. See L.RMgfiet;v. Sanford191 F.R.D.

581, 583-85 (N.D. Ill. 2000). The Seventh Circuit teaches that a district court has broad discretion to
require strict compliance with L.R. 56.1. Sedy, Koszola v. Bd. of Educ. of the City of Chicag85

F.3d 1104, 1109 (7th Cir. 2004¢urran v. Kwon 153 F.3d 481, 486 (7th Cir. 1998) (citiMjdwest
Imports, Ltd. v. Coval7l F.3d 1311, 1317 (7th Cir. 1995) (ealling cases)). Where a party has offered a
legal conclusion or a statement of fact without offering proper evidentiary support, the Court will not
consider the statement. Seeg, Malec 191 F.R.D. at 583. Additionally, where a party improperly
denies a statement of fact by failing to provide adegaaproper record support for the denial, the Court
deems admitted that statement of faBtee L.R. 56.1(a), (b)(3)(B); see alslalec 191 F.R.D. at 584.



A. Vetter, Gregory, Dozier, and the Eponymous Encounter

Lidia Vetter is a 19 year-old high school guate. At the time of the incident with
Officer Jeremy Dozier in April 2005 (the “Dez Encounter”), she was 17 years old. Gregory
Noble is a 23 year-old high schogtaduate. At the time of the Dozier Encounter, he was 21
years old. Pl. SOAF 11 1-2.

Jeremy Dozier (“Dozier”) joiad the lllinois State Policen 1996. Def. SOF § 34. In
1998, and twice in 1999, he was recognized as being one of thel5Tamopers in his district
for his exceptional contribution® the goals and objectives ofethistrict. Def. SOF { 35.
Dozier also was assigned to security details that assisted federal authorities in providing
motorcades for VIPs in the Chicago area. BDdént Charnicky testified that he would never
have assigned Dozier to theseads had he been concerned abDuorier's behavior. Def. SOF
1 38.

Indeed, throughout his tenure Derzreceived numerous letseof appreciation, including
notes from citizens, other staagencies, and the lllinois State Police. Def. SOF § 36. Dozier
also received numerous positive personal cdinmgsenemoranda from supervisors other than
Defendants; the memoranda commended his Ishigerdedication, and organizational pride, as
well as complimenting him on preserving puldafety and using good judgment. Def. SOF
37. Plaintiff notes, however, dh at least one of the menanda flagged by Defendants was

signed-off on by Charnicky. See Def. SOF, Bx(“Dozier ISP Personel File”), at #00073.

The requirements for a response under Local Rule 56.1 are “not satisfied by evasive denials that do not
fairly meet the substance of the material facts assertBdrtelon v. Chicago Sch. Reform Bd. of Trs.

233 F.3d 524, 528 (7th Cir. 2000). In addition, theu® disregards any additional statements of fact
contained in a party’s response brief but not in its B&1(b)(3)(B) statement of additional facts. See,

e.g, Maleg 191 F.R.D. at 584 (citinlidwest Imports71 F.3d at 1317). Similarly, the Court disregards

a denial that, although supported by admissible reegidence, does more than negate its opponent’s
fact statement—that is, it is improper for a partysmauggle new facts into its response to a party’s 56.1
statements of fact. Seeg, Ciomber v. Coop. Plus, Inc527 F.3d 635, 643 (7th Cir. 2008).



Moreover, and as discussed more fully below {g&a Part 11.C), Plaintiffs point to other, less
praiseworthy aspects of Dozier'sitee with the lllinois State Police.

As to the Dozier Encounter itself, the detaite not much in dispute. On April 29, 2005,
Plaintiffs were situated in a vehicle in a packilot in Gurnee, lllinois. They were engaged in
amorous activity and had removed some of theithahg. Def. SOF  3®I. SOAF 1 3; Vetter
Dep. at 21-22. Dozier approachRkintiffs by shining a flashlight in their car and then (falsely)
identified himself as a Gurnee Police Officd?l. SOAF { 3; Def. SOKY 40-51. Dozier stated
that there had been a complaint lodged resggaPlaintiffs by peog living in neighboring
buildings. Pl. SOAF T 4. Dozi¢old Plaintiffs that instead dadrresting them and telling their
parents, he would let #m come up with an alternative simment that would “fit the crime?”
Pl. SOAF 1 5; Noble Dep. at 48o0zier suggested that Plaintif§® to a nearby construction site
and run in a circle around somenstruction machinery while natkeand Plaintiffs complied.
Def. SOF | 44. The incidentfleboth Vetter and Noble traurmized. Pl. SOAF § 8. They
reported the incident to the Gurnee Police Depant. Def. SOF | 45. A few months after the
incident, Plaintiffs identifiedozier's photograph from a photogtap line-up. Def. SOF  46.
Dozier eventually was arrested and is no longin the lllinois State Police. See Def. SOF 1
3, 103.

Plaintiffs concede that none of the defendamis aware of the Dozier Encounter until

Dozier was arrested far different incident idune 2005. Def. SOF | 49.

2 Defendants’ deny that Dozier referred to aliive “punishments,” but the cited Deposition (Vetter's)
states that Dozier “said if we did something thath& crime, then we wouldn’t get our parents told and
wouldn't get arrested.” Vetter Dep. at 32. Therefdhe denial is disregarded—a jury could reasonably
infer, given the well-worn phrase, that the “something” that fitted the crime was, in fact, a punishment.
Moreover, the Court notes that Noble’s deposition testinstates that Dozier told Plaintiffs: “You don’t
want to go to jail. Come up with a punishment.” Noble Dep. at 43.



B. The Defendant Supervisors and their Duties within the Illinois State Police

Robert Meeder holds the rank Mhbster Sergeant and wasZer’'s immediate supervisor
for approximately five months, from Jamyal, 2005, through June 17, 2005. Def. SOF { 4.
Lance Powell, too, holds the rank of Masterggant and was Dozier's immediate supervisor
from January 2002 through January of 2005. B€iF § 5. David Charnicky is a now-retired
lllinois State Police Lieutenant.Charnicky was Dozier's secoielvel supervisor from April
2000 through June 17, 2005. Def. SOF { 6.

Within the lllinois State Police (“ISP”), bbtlieutenants and mast sergeants have
supervisory responsibilities.  According tie lllinois State Police Rules of Conduct,
“Supervisory personnel are responsible for sdimates’ adherence to Department rules,
regulations, policy, orders, directives and prhaes and will take reasonable action to ensure
compliance.” Pl. SOAF, Ex. D (“Rules of Conductd}, Ill.B. Supervisrs are responsible for
the job performance dheir subordinatesld.

Master sergeants are respoflssifor “supervising, evaluatg, training, scheduling, and
counseling of subordinates.” Pl. SOAF, Ex. E (‘8#a Sgt. Job Descriph”), at 2. Among the
“principal accountabilies” of a master sergeant are to serve as the first step in the RC-164
grievance process,to initiate and conduct “correctivactions such as oral and written
counseling,” and to participate “in providingput into the overall disciplinary procesdd. at 3.

A lieutenant, “under general direction, thrbwugubordinate supervisors, performs highly
responsible supervisory, administrative, and rgangent functions.” DefSOF, Ex. F (“Lt. Job
Description”), at 1. Lieutenantsrdctly supervise master sergeantkl. Lieutenants are

“responsible for the supervision, evaluation, and counseling of immediate subordinates; may

% The details of that process are not discussed by the parties.



conduct summary punishment concerning discipjiraation; and provide[] related information
to higher levels in resolutn of disciplinary matters.’ld. at 2.

The parties have spilled considerable inldescribing the precisenlits of Defendants’
authority as supervisors. Plaintiffs haae expansive view, Defendants a narrow one. For
example, Plaintiffs point to record evidence thigutenant Charnickyauld have imposed some
degree of summary punishment on Officer Dozierthe incidents that are documented below.
See,e.g, Pl. SOAF { 11; Lt. Job Description atske also Def. Resp. Pl. SOAF, Ex. B. Supp.
(“Meeder Dep. Supp.”), at 178 (master sergeant® leuthority to request that an officer be
placed on desk duty). Defendants, on the othed haoint to evidence that there were few steps
that Charnicky could have takenterms of corrective action. Seeg, Def. Resp. Pl. SOAF
11; Def. SOF, Ex. N (“Snyders Dep.”), at 69 (discussing departmental practices and
characterizing as “vague” some of the languatged to the lieutenafwb description).

The parties’ dispute, however, does not baarthe resolution of Defendants’ summary
judgment motion. If it did, then éhCourt would be required to view the evidence in the light
most favorable to Plaintiffs at this stage tbg litigation. More important, and although the
deliberate indifference framework includes a daebor of sorts for supervisors who respond
reasonably to the information that they receive (sd& Part V), Plaintiffs have presented
record evidence that two Defendants were cariiph covering up Dozies earlier misconduct.
That evidence is discussed immediately below in Part 1lIl.C. Ilithd#s of Defendants’
supervisory authority, therefore, are notplivated by Defendants’ motion for summary
judgment: the fight about whateps Defendants could hataken is orthogonatio the record
evidence about what steps Defendaattually took. Plaintiffs’ theg is not that the supervisors

turned a cold shoulder to complaints about Offiderzier; it is that thectively elbowed such



complaints out of the way. And, according te tllinois State Police Directive on Complaint
and Disciplinary Investigations, all lllinois && Police employees have the duty to report
misconduct and supervisors must “record all infation available at the time the complaint was
received, prepare a written repand forward” the report uine chain of command. Pl. SOAF,
Ex. B (“ISP Directive PER-030"), at 2.

C. Dozier’s Prior Misconduct

Plaintiffs point to incidents of OfficeDozier's misconduct that occurred prior to
Plaintiffs’ encounter with Dozier in April 2005Where Plaintiffs have presented evidence that
Defendants knew of the misconduct, the incidemesdiscussed below. Because the deliberate
indifference framework is natoncerned with what Defendants should have kndvamnger v.
Brennan 511 U.S. 824, 838 (1994)), other incidents generally have been omitted from
considered discussidn.

As detailed below, there is record eviderthat Defendant Meeder had knowledge of two
prior incidents of misconduct or arguable roisduct, although he was a supervisor only with
respect to one of the incidents. As to theieadf the two incidentgbefore he was Dozier's
supervisor), the only record evidence indicates keeder reported the complaint to his superior
officer and told the aggrieved party how to fde official complaint. Defendant Powell had
knowledge of three prior incidents of miscondoc arguable misconduct, although he was a
supervisor during just two of the incidentdDefendant Charnickynad knowledge of three

incidents of misconduct or arguabiisconduct. With respect to all three instances, there is

* The excluded incidents are: Dozier's allegecdusé harassment of co-workers at his secondary
employment with Zion Park District (see Pl. SOAEx. Il), allegations that Dozier and other troopers
spied on women from a hotel parking lot (see Pl. Resp. Def. SOF { 119); the “Baum and Boyko Incident”
(see Def. SOF § 98); and thEoby Incident” (see Def. SOF | 106).



evidence that he either looked the other way took steps to thwart the subsequent
investigations.
1. Motorist Search Complaint

Sometime between 1996 and 1998, before Meeder became Dozier's supervisor, Meeder
backed up Dozier on a traffic stop. When Meeateived at the scene,glfemale motorist who
had been stopped approached Meeder to complzont the search technique used by Dozier.
The motorist complained that Dozier had putthismbs underneath her br&leeder testified at
his deposition that he reported the complaint sosipervisor at the time, Master Sergeant Pete
Howe. Def. SOF Y 50-51; Def. SOF, Ex. B ("Mee®ep.”), at 127-28. Meeder also testified
that he gave Master Sergeant Howedstact information to the motorist.

Plaintiffs have not submitted with their Statent of Additional Facts [109] any of their
own fact statements regarding the incident.démying Defendants’ factatement that Meeder
reported the incident, Plaintiffsgue that if Meeder had reported the information to Howe, then
a file would have been createddasent to the Division of Intern&hvestigation (“DII”). Yet,
Plaintiffs also state that on cartaoccasions DIl files were not created by supervisors when they
should have been. Semg, Pl. SOAF | 37. Indeed, that isrpaf the theory of their case.
More important for summary judgment purposes, éwav, is the lack of record evidence for the
proposition that there is no int@gmtory paper trail. While thiack of a business record may
have evidentiary value (see Fed. R. Evid. 803(fjited States v. Ninety-Two Thousand Four
Hundred Twenty-Two Dollars and Fifty-Sev€ents, 307 F.3d 137,147-48 (3d Cir. 2002)),
Plaintiffs have not drawn tthe Court’'s attention any requssior documentation that went
unfulfilled; they merely cite the policy documenitglicating that a DIl file should have been

created. In sum, the only evidence that was submitted to the Court regarding the motorist search



complaint came from Defendants, and it consi$tSleeder’s deposition testimony which states
that he reported the complaio his superior officer.

None of the Defendants was a supervisoDotier at the time of the motorist search
complaint. Def. SOF { 52.

2. Alleged Spying on Terry Faro

Plaintiffs have not furnished the Court wiglimissible record evidence indicating that
any of the defendants knew about allegations that Dozier spied on Terry Faro.

Plaintiffs state that in 1999 Dozier spi®n a friend’'s wife, Terry Faro, who was
suspected of having an affair. Pl. SOAF { Raintiffs further statehat Powell knew of the
spying allegations. PIl. SOAF { 1Plaintiffs also represent that Dozier has admitted to spying
on Terry Faro, but Plaintiffs omitted the pertinent deposition pages from their fact statement
exhibits. See Pl. SOAF, Ex. X (“Dozier Dep(pp. 174-75 omitted). Defendants’ response to
Plaintiffs’ fact statements includes the omitted adgleose pages do not jibe with Plaintiffs’ fact
statement.

Dozier admitted that he was warned not te bgs computer to run the plates of Terry
Faro’s boyfriend and give the information torfyeFaro’s husband (Michael Faro). Pl. Resp.
Def. SOF, Ex. W Supp. (“Doziddep. Supp.”), at 162, 175. Dozier’s recollection was that the
complaint was lodged by Faro’s boyfriend ratltieein Terry Faro and that the warning came
from Master Sergeant Howe, who appears to haen lbozier's direct supésor at that time.

Id. at 162-63.

And although Plaintiffs state that Powell kn@bout the allegations (Pl. SOAF | 13),

they do not cite supportive record evidence. riléé’ fact statement cites first to Dozier’s

deposition testimony, which (agaisjates only that Doziereceived a warning from Master



Sergeant Howe. Plaintiffs also cite an “intgative summary” from 2005 of an interview with
MichaelFaro, after Dozier was arrested. The summary states:

On July 13, 2005, DIl agents interviesvgMichael] Faro, who works for the

lllinois State Toll Highway Authority (ISHTA). Faro acknowledged he asked

Trooper Dozier to go to a Waukegan resiagemc1999 to find his wife because he

suspected his wife was haviag affair. Faro knew hiwife contacted District 15

to complain about Trooper Dozier.

Pl. SOAF, Ex. U (“Group Investigatory File”), at Bates # 00800.

Thus, Plaintiffs’ fact statement does rimk Powell to any complaint by Faro. The
statement mentions only thatdiict 15 was notified. Although &htiffs do not cite it, another
document in the DII file provides better suppfut Plaintiffs’ proposition. That document is
captioned “lllinois State Police Investigatory ReporGtoup Investigatory File, at Bates # 2049.
The document, dated July 22, 2005, recounts amviate that investigators had with Michael
Faro. In that interview, Faro states that he Khthat Terry Faro complained to District 15 and
that he “believed” his ex-wéf spoke with Powell.

The problem for Plaintiffs is that the statement does not represent admissible record
evidence. First, its rank hearsay. Although for suramg judgment purposes, exhibits need
only represent admissible testimony, these statermentkl be hearsay if elicited at trial because
it is double-hearsay with only a fifty-percent cure: the police report could come in as a business
record (Fed. R. Evid. 803(6)ut there is no indation that Michael Fa was under a business
duty to speak when discussing ebstions about his wife’s commications. (Nor is it evident
that the statement satisfies the personal knowledguirement of Rule 602 of the Federal Rules
of Evidence, which perhaps is why Plaintiffs miat rely on the document.) Therefore, using the

statement for the truth of the matter asserted, lwtichat Terry Faro reported the incident to

Powell, is hearsay without an exception. Fed. R. Evid. 801(d@€fihing hearsay and providing

10



that hearsay is inadmissible unless an exception appleg#gd States v. Patrick48 F.3d 11,
22 (1st Cir. 2001) (statements made by infortean police notes were inadmissible because
informants are not “part of the business oligm”); Fed. R. Evid. 803(6) advisory committee’s
note (explaining the relationship of the rutesthe teachings in the seminal caselafinson v.
Lutz, 253 N.Y. 124 (1930)); 2 RCoRrmMICK ON EVIDENCE § 290 (6th ed. 2006 supp.) (“If any
person in the process is not acting in the regularse of the business, then an essential element
in the trustworthiness chain fails.”).

Even assuming for the sake of argumerdt tthe evidence is admissible, the only
reasonable inference to draw is that Powell, \whlal the rank of sergeant at the time (Powell
Dep. at 7-8), reported the information to Dozig¢hien-supervisor, Howe, who warned Dozier.

3. The Brandenburg Complaint

In 2001, Powell and Charnicky drove to Wisconsinnvestigate a caplaint that Dozier
had made threatening phondlsao Laurie Brandenbury. Pl. SOAF, Ex.K (“Charnickey
Dep.”), at 45. Lieutenant Charnicky wasked to go to Wisconsin, although he does not
remember by whom, and the lieutenant in tasked Powell to go with him because Powell had
just been with DIl. Def. Resp. Pl. SOAFX.EC Supp. (“Charnicky Dep. Supp.”), at 79-80. At
the time of the investigation, Powell was ridbzier's supervisor; CGirnicky was Dozier’s
lieutenant. Def. SOF 1 5-6. Brandenburg statatDizier told her thate was investigating a
criminal complaint and that if she did not stdjiving past another woman’s residence (Dozier's
girlfriend) then Brandenburg wadibe arrested and her childneould be taken away. Def. SOF
1 54; Pl. SOAF 1 14. Dozier admitted at teposition that there had been no complaint filed

with the police. Pl. SOAF  17; Dozier Dep.1#7. Powell testified atis deposition that he

® Brandenburg’s name is now Laurie Terry. See BAB, Ex. T (Terry[/Brandenburg] Aff.), at § 1. For
consistency’s sake, the Court will refer to Terry'Bisandenburg” throughout thispinion, and will refer
to Plaintiff's Exhibit T as the “Brandenburg Aff.”

11



went with Charnicky to interew Brandenburg, but then did natli else with regard to the
complaint—that is, he did not speak to Doaerotherwise follow-up to “see what happened.”
Pl. SOAF, Ex. W (“Powell Dep.”), at 132. NeithEowell nor Charnicky interviewed Dozier’s
girlfriend although they were awaoé her relationship with Dozier. Def. Resp. Pl. SOAF 1 16.
Charnicky testified at his deposition: “Mynderstanding was that §2ier] had contacted
[Brandenburg] and according to her had threatdrexdby stating that sheould be arrested |
believe for stalking. * * * | thikk he felt that [Brandenburglvas stalking ts girlfriend.”
Charnicky Dep. at 68. Charnicky filed withllla memorandum about the incident along with
Dozier's signed statement. Def. SOF § 561 Charnicky’s memorandum, he wrote that
“Brandenburg stated that she just wantednaiify the lllinois State Police regarding the
telephone call and did not wish to pursue a compkgainst [Dozier].” Pl. SOAF, Ex. S (“Dll
Brandenburg Case File”), at 4. &hicky attached a statememparently written and signed by
Dozier. Id. at 5. The provenance of the document isempirely clear, however: Dozier testified
at his deposition that the statement was typeéltimer Charnicky or Dozier.“l don’t remember
who actually did the typingl know | sat in his office writing ahrewriting until it met what he
wanted it to come acrossttv.” Dozier Dep. at 169. Finally, Charnicky stted at his deposition
that, although he sent the memorandum and séateto DII, he took no steps to ensure that
Dozier did not repeat the misconduct. “I didthing. | did not speak to Dozier about this
complaint after the day he came in and wrote §iitdement].” Charnicky Dep. at 76. Powell,

too, stated that he did not tagerrective action but also statedtlne did not hae the authority

® Subsequent statements during the deposition left ambiguities as to Charnicky’s role in drafting the
document. Dozier did not directly respond te tuestion of whether edits by Charnicky were non-
substantive, although there is some indication that Gilarsirole was limited. Dzier stated in part, “I

just remember him saying, Are [sic] you sure this is that you mean or is this how this is spelled.” Dozier
Dep. Supp. at 173.

12



to do so because he was not Dozier’s supervisor at the time of the complaint. See Pl. SOAF, Ex.
KK (“Powell Admissions”), 11 5-9.

According to Brandenburg, Dozier informéer that “he was investigating a criminal
complaint alleging that [she] was harassifigozier's girlfriend].” Pl. SOAF, Ex. T
(“Brandenburg Aff.”), at 1 3. Dozier threatenedhave Brandenburg arrested and said that her
children would be taken awayld. Brandenburg complained to the lllinois State Police; she
spoke to Charnicky and Powell and “was toldttfiner] complaint woul be looked into.”ld. 1
4-5. Brandenburg says thateshalled the Illinois State Poéicon several occasions and was
told—by whom the affidavit does not make cledhat her complaint “&s being handled.’ld.

1 8. Contrary to what Charnicky wrote in nm@morandum, Brandenburg states that she never
told Charnicky that she did netish to pursue her complainkd. 6.

When DIl closed its file on the comjkh against Dozier, it checked the box for
“Administrative Closing” and gave as its reast@omplainant did not want to pursue matter.”
DIl Brandenburg Case File, at 1.

4. The Moylan Affair

In 2002, Shane Moylan complained to Powttht Dozier was hamg an affair with
Moylan’s wife, a reporter at adal paper. Pl. SOAF | 21; DeSOF | 59. According to an
interview of Moylan in 2005, whossontents Moylan says are acate, Powell told Moylan that
he and Dozier were friends and that nothing ddag done about Dozier’s “off-duty behavior.”
Pl. SOAF, Ex. FF (“Moylan Aff. & Iterview”), at 1-2; Pl. SOAF  22. Dozier did not

remember if Powell had ever talked with Daiziabout the affair.Dozier Dep. at 165. The

" Defendant disputes the fact statement, at leagtaitt Powell stated in his deposition that he told
Moylan that Moylan could file a complaint and the does not remember telling Moylan that he was
friends with Dozier. See Def. Resp. Pl. SOARZ} Def. SOF, Ex. D (Powell Dep.), at 111-12.

Nonetheless, the summary judgment standards retiigr€ourt to accept Mr. Moylan’s version of the

events.

13



parties dispute whether the affair is the sot@hplaint that should have been forwarded up the
chain of command (Def. SOF  62; Pl. Resp. 36&F  62), although they do not dispute that
Charnicky was never told abatie complaint. Def. SOF { 64.

Although two of Defendants’ witnesses, inchgliDII’'s Northern Commander, state that
the affair would not have been required taréeorted (Def. SOF § 62; Def. SOF, Ex. P (“Casey
Dep.”), at 34), the DIl commander also stated #ie was not sure whether the affair violated
departmental rules. Casey Dep. at 34. @ioky, however, stated that Powell should have
informed him of the complaint by Shane Moylan. Charnicky Dep. at 89-90.

5. The Medej Complaint

In October 2003, Charnicky asked Powell ¢@K into a complaint that Dozier pulled
over an alleged drunk driver (Raflsledej) and locked (or otherveidenied to Medej) the keys
in the car. Pl. SOAF { 29; Charnicky Dep. at 100. Charnicky testified at his deposition that he
asked Powell to look into the plaint, but that Carnicky took no further action and had no
further conversations about tlaflegation after Powell “told [Rarnicky] there was nothing to
[the complaint].” Charnicky Dep. at 101. Chaky did not inform either DIl or the District
Commander about the Medej complaint. Pl. SQBE LL (“Charnicky’s Answers to Plaintiffs’
First Set of Requests fadmit”), at ] 31-34.

Powell testified that helid tell Charnicky that he had tak to Dozier but did not tell
Charnicky that the report was unfounded. PoWelp. at 120. Powell further testified that he
was never asked by Charnicky to investigate itteddent with Medej. Powell stated that it
“would be [up to] Lieutenant Charnicky to get a DIl case number and forwarttlit. However,
Powell also testified that Charnicky did fact ask Powell to “see what happenedd’ at 121.

Powell says that he asked Dozier about thedamt, and Dozier inditad that the incident

14



happened.ld. at 1212 Defendants admit that Powell neveterviewed Medej. Pl. SOAF { 31.
During an administrative interview when Powell was accused in 2004 of wrongdoing related to
the Medej complaint, Powell could not recall whatreported to Charnickyt, | don't, | don’t
recall if | told him [thecomplaint] was unfounded! think | told him | took care of it.” PI.
SOAF, Ex. Y (“DIl Medej/PowelCase File”), at 2.

Neither Powell nor Charnicky took any correetior disciplinary action as a result of the
Medej complaint, with the exception of “informal[] yelling at Dozier” by PowelPl. SOAF |
36; Def. Resp. Pl. SOAF § 36. Because moam th80-days elapsed between the complaint to
the lllinois State Police and the ultimate report to DIl—which occurred as a result of an
anonymous complaint in 2004—the DIl “adminisitvaly closed” the complaint. Pl. SOAF
1 39. (Neither party explains whycuadministrative closures occur.)

6. The McSweeney Complaint

In January 2005, Meeder did an initial istigation into allegations made by Brian
McSweeney that an ISP trooper was using birassuto watch his fiancée, Michelle Geller,
undress. Pl. SOAF { 41. Meeder talkedDimzier and determined that the complaint was

“unfounded” in a memorandum that he wrote to Charnickl'® Def. SOF { 81. At the time

8 Plaintiffs further state that “Powell made no docutagan that the incident occurred” (PI. SOAF 1 30),
although Defendants correctly point out that Powell appears to have been referring to a different incident
(see Def. Resp. PI. SOAF { 30).

® The record indicates that the informal yelling mayehaeen for using his squad car to effect a stop
while he was off duty.

19 Defendants state that Meeder thought the complaistcriminal as opposed to administrative in nature

and that there would be a separate administrative investigation. Def. Resp. Pl. SOAF { 42; see also
Meeder Dep. at 144. According to Meeder, a rdhcomplaint would be unfounded because Geller was
standing in front of an un-curtained window where there would be no expectation of privacy. Meeder
Dep. at 153-54. Under lllinois law, however, what actually matters was \Bloeier was standing. See
People v. Bergesor527 N.E.2d 408, 410 (lll. App. Ct. 199@Jiscussing the “window-peeping” section

of the disorderly conduct ordinance and reciting tiadusbry requirement that the violator stand on the
property of the victim); 720 ILCS 5/26-1(a). Baswdthe requirement, it seems that the perpetrator was

15



Meeder made his determination, he had nikethto Geller. PLSOAF  42. Meeder’s
memorandum stated in part:

Mr. McSweeney advised that he did notnivéo file a formal complaint. Mr.

McSweeney thanked me for the quick istigation of the complaint and advised

that he thought | had already goabove and beyond what he thought would

happen when he first called. Mr. McSweeney was satisfied with the information |

gave him, doesn’t want to file@mplaint, and this case is closed.

Pl. SOAF, Ex. Z (“Dll Geller/McSweeney Case Fjleat 6 (capitalizatioraltered). Meeder had
not, at that point, spoken with Geller (Pl. SOf\B2) and had interviewed McSweeney only by
phone. DIl Geller/McSweeny Case File, at 8harnicky wrote in ta memorandum that on
January 18, 2005, he called Master Sergeant IbHan with DIl and on the basis of the
telephone conversatioB|l agreed to consit the case closéd. DIl Geller/McSweeney Case
File, at 6.

McSweeney and Geller, however, remembercmplaint differently, particularly with
regard to the lauding that Meeder recalledicSweeney stated: I“‘[never] express[ed]
satisfaction that the complaint was appropriately or fully investigated. | never informed the
lllinois State Police or any of itagents that | wished to dropetltase or have the investigation
closed.” Pl. SOAF, Ex. BB (“McSweeney Aff.”), ft4. “I believed this to be a serious incident
of misconduct by a police officel. expected it to be fully invéigiated and for the officer to be
disciplined or disch@ed as a result.ld. § 5. Geller's sentiments were nearly identical, and she

too states that she never indazh that she wished the investigpn to be dropped. PIl. SOAF,

Ex. CC (“Geller Aff.”), at 11 3-6.

not violating Illinois criminal law in this case. Wihetr the perpetrator violated state tort law is not
entirely clear and could turn on whether a passeoydchave seen Geller without the aid of binoculars.
SeeSchiller v. Mitchell 828 N.E.2d 323, 329 (lll. App. Ct. 2005).

1 plaintiffs correctly point out that the statement is hearsay. It appears, however, that the notes fall into

the business record exception, sndas Jordan was under a businesy thuspeak. See Fed. R. Evid.
803(6) advisory committee’s note.
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After the initial investigation was complet€ommander Tami LHaukedahl required
further investigation becauseeshvas “not comfortable with ith ‘as is™ and had additional
guestions about the investigation that she wanted answered. Def. SOF §{ 85; DIl
Geller/McSweeney Case File, at 18. She stdbed the allegations were serious and that,
regardless of the complainantgishes, additional investigation should be conducted. Def. SOF
1 86. Thereafter, additional investigation wamducted including in-person interviews with
McSweeney and Geller, and several questiese posed by Haukedahl including whether
Dozier had binoculars in his cawhether they were issued Ibye state, and so forth. DIl
Geller/McSweeney Case File, at 18.

Meeder subsequently concluded that Dozamas lying about his professed lack of
involvement. Pl. SOAF, Ex EE (“Meeder Dep. #24),254. And Meeder ated that Geller and
McSweeney’s version of events appeared laatturate and unrehearsed, including an accurate
description of Dozier by Geller. DIl Geller/N8gveeny Case File, at 8. However, when Meeder
ultimately interviewed Geller, Meeder reported t@aller stated that she did not wish to file a
complaint against Dozier. DIl Geller/McSween€gse File, at 11.(As noted above, Geller
contests that point.) Charkig for his part, testified thabhe was not concerned about the
complaint. “l wasn’t concerned. | wasstiire [Dozier] did it.” Charnicky Dep. at 160.

Several months later, Haukedahl recommendatthie case be closed, in part because of
the understanding that McSweeney and Geller wighatl the investigation be closed. DIl
Geller/McSweeney Case File, at 4. At hepalgtion, Haukedahl statatiat she received the
information regarding McSweeney’s wishesnfrd_ieutenant Charnicky. PIl. SOAF, Ex. AA

(“Haukedahl Dep.”), at 34. The chain of menmada that resulted in the investigation’s closure
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also concluded that the “preponderance of el@lence does not support” McSweeney and
Geller's allegation. DIl GelleMcSweeney Case File, at 4.
7. Summary of What Defendants Kiew and What Steps They Took

There is record evidence that Sergeant Me&ds on notice of twprior acts by Dozier:
the incident involving an invasive search ofemale motorist and thmcident underlying the
McSweeney Complaint. Pl. Resp. Def. SOF | 1Rkeeder was not Dozier's supervisor at the
time of the search of the fematetorist. The only record evidence on file indicates that Meeder
reported the incident to his superior.

There is record evidence that Sergeawétowas aware of thBrandenburg complaint,
the Medej complaint, and the Moylan complaint. Powell was not Dozier’s supervisor at the time
of the Brandenburg complaint.

There is record evehce that Charnicky was awaoé the conduct underlying the
complaints by Brandenburg, Medej, and McSwegenBef. SOF § 122. As to the Brandenburg
complaint, there is evidenceathhe misrepresented Branderdsrdesire to see a thorough
investigation. As to the Medej complaint, Chakyidid not report the indient to DIl or to his
district commander. As to the McSweeneympiaint, Charnicky initially agreed that the
investigation should have been closed basedDozier's representations to Meeder and on
McSweeney’s (purported) repeggation that he did not wigb pursue the complaint.

D. Dozier's Performance Evaluations

In August 2001, about five months afteetBrandenburg complaint, Dozier received
positive evaluations from Charnicky, including 7 o9 for decision making skills. Def. Resp.
Pl. SOAF § 54. In December 2002, Charnicky #owell gave Dozier a positive evaluation,

particularly for his “public service and rélans.” In December 2003, two months after the
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Medej complaint, Powell and Charnicky gave Dozier positive reviews, including “exceeds
expectations” in arrest-relatedtiaties. Pl. SOAF | 55. The samas true of Dozier’s reviews
in December 20041d. After the McSweeney complaint danuary 2005 and his arrest in July
2005, Dozier’'s performance evaluation sufferedyalgh his scores werelbtn the satisfactory
range. Def. Resp. Pl. SOAF { 56. Dozier reegisatisfactory scores for both decision-making
and efficiency under stress. Pl. SOAF, Ex. RIN‘Dozier Performance Evaluations”), at ¥5.
There was no part of his performancattivas given a not satisfactory rating.
lll.  Legal Standard on Summary Judgment

Summary judgment is proper where “tipeadings, the discowe and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmentasatter of law.” Fed. RCiv. P. 56(c). Factual
disputes that are irrelevant to the aume of the suit “will not be counted.Palmer v. Marion
County 327 F.3d 588, 592 (7th Cir. 2003) (quotation marks and citations omitted).
determining whether there is a genuine issuedf the Court “must construe the facts and draw
all reasonable inferences in the lighost favorable to #h nonmoving party.”Foley v. City of
Lafayette 359 F.3d 925, 928 (7th Cir. 2004). To alksummary judgment, the opposing party
must go beyond the pleadings and “set forth spefafits showing that ére is a genuine issue
for trial.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986n{ernal quotation marks
and citation omitted).

A genuine issue of materiaadt exists if “the evidence isuch that a reasonable jury
could return a verdict fothe nonmoving party.” Id. at 248. The party seeking summary

judgment has the burden of establishing the laiclny genuine issue of material fact. See

12 plaintiffs’ fact statement 56 says that the ratimgee given by Meeder and Charnicky but the review
is signed by Charnicky and Haukedabhl.
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Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Summanglgment is proper against “a
party who fails to make a showing sufficient tdadédish the existence of an element essential to
that party’s case, and on which that pawtlf bear the burden of proof at trial.ld. at 322. The
non-moving party “must do more than simply shibat there is some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586
(1986). In other words, the “mere existenceadgcintilla of evidencén support of the [non-
movant’s] position will be insufficient; therenust be evidence on which the jury could
reasonably find for the [non-movant]&nderson477 U.S. at 252.

IV.  Supervisory Liability Under 42 U.S.C. § 1983

42 U.S.C. § 1983 (“Section 1983”) is not itseBa@urce of liability. “[lJnstead, it creates
a cause of action for the ‘deprivation, under colofstdite] law, of a citizen’s rights, privileges,
or immunities secured by the Condtitn and laws of the United StatesNarducci v. Moore
572 F.3d 313, 318-19 (7th CR009). In other words, Seoti 1983 is a vehicle for vindicating
rights furnished elsewhereCity of Oklahoma v. Tuttjel71 U.S. 808, 816 (1985).

In this case, Plaintiffs seek to usection 1983 to vindicate Fourth Amendment
protections. A police officer who unlawfully sgains an individual’s movement commits an
unlawful seizure within the meanimgf the Fourth Amendment. See.g, Dunaway v. New
York 442 U.S. 200, 207-08 (197Hernats v. O'Sullivan35 F.3d 1171, 1180 (7th Cir. 1994)
(stating that the two “crucial elements” of an urfiavseizure are coercive pressure from a state
actor “resulting in a significant, present digtion of the targetederson’s freedom of
movement”); see alsGraham v. Connqr490 U.S. 386, 395 (1989) (“[T]he ‘reasonableness’ of
a particular seizure depends not onlyvamenit is made, but also ohow it is carried out.”);

Campbell v. Miller 499 F.3d 711, 716 (7th Cir. 2007) (disdngshe showing that is required in
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order to conduct strip seaehand body-cavity searcheByrgess v. Lower201 F.3d 942, 947-
48 (7th Cir. 2000) (Fourth Amendmt right to be free from unreasable strip searches is well
established).

A. The Deliberate Indifference Standard

There is naespondeat superidrability in Section 1983 actionsChavez v. lllinois State
Police 251 F.3d 612, 651 (7th Cir. 2001Jhat means that a defendardgtatus as supervisor of
a constitutional tortfeasor is insufficient topose liability. A supengor must be personally
involved in the conduct at issu®oyle v. Camelot Care Centers, In805 F.3d 603, 614-15 (7th
Cir. 2002). What matters are the supervistkaowledge and actionsiot * * * the knowledge
or actions of personthey supervise.”Burks v. Raemis¢ib55 F.3d 592, 594 (7th Cir. 2009).
Moreover, neither negligence nor gross negligerarethe typical civil standard for recklessness
will suffice to impose supervisory liabilityJones v. City of Chicag®56 F.2d 985, 992-93 (7th
Cir. 1988). Rather, supervisomsust be deliberately indiffen¢: they “must know about the
[supervisee’s] conduct and facilitate it, approvedndaone it, or turn a blind eye for fear of what
they might see."Chavez 251 F.3d at 651 (citingones 856 F.2d at 992-93); see aBuorks 555
F.3d at 595 (Section 1983 does not turn supervisors into ombudsimhgrson v. CornejB55
F.3d 1021, 1026-27 (7th Cir. 2004) (“The ostrich mkrsdw that there is a danger, before an
inference of intent may be drawn.Armstrong v. Squadritdl52 F.3d 564, 581 (7th Cir. 1998)
(observing that a supervisor could be liableftomulating a deliberatelindifferent policy that
caused a constitutional injuryipoyle 305 F.3d at 615 (supervisor stuessentially direct[] or
consent[] to the challenged conduct”). “[lI]ncase alleging a failure to detect and prevent a
subordinate’s misconduct * * * the supervisor shact at least witldeliberate indifference

toward the misconduct.Gibson v. City of Chicag®10 F.2d 1510, 1523 (7th Cir. 1990).
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The seminal case on deliberate indiffere and supervisory liability igarmer v.
Brennan 511 U.S. 825 (1994). In that case, the Supr@uurt held that a supervisor had to be
deliberately indifferent to an “exssive risk” to a plaintiff's health and safety in order to impose
liability. And critically, the Supreme Court rdged a circuit split about what deliberate
indifference means. The Court held that @esuisory official must both (i) have objective
awareness of facts from which an inference couldrbevn that the plaintiffs were exposed to an
excessive risk and (ii) actually draw the inferentme.at 837. (AlthouglFarmerwas an Eighth
Amendment case and most of the deliberatifference cases invavalleged Eighth- or
Fourteenth-Amendment violationsourts have discussed themgastandards in Section 1983
actions based on other amendments. I88leAction Center v. United State865 F.3d 20, 23,
28 (D.C. Cir. 2004) (Roberts, J.)i(¢t and Fourth Amendment caskgnigan v. Vill. of E. Hazel
Crest, lllinois 110 F.3d 467, 477-78 (7th Cik997) (evaluating a supeésery liability claim for
Fourth Amendment violations using the deliberatdifference framework). The parties agree
that the deliberate indifference framework pd®s the yardstick for eluating whether the case
should survive summary judgment—but they disagree on how Plaintiffs’ case measures up.

To begin the measuring process, it is Woeixamining in closer detail the teachings
regarding deliberate indifference. Arak intimated, the effort begins wiBarmer v. Brennan
where the Supreme Court annoad—and described importantatures of—the deliberate
indifference standard. Seergeally 511 U.S. 825 (1994). Dee Farmer was a transsexual who
brought aBivenssuit against prison officials who puthiin the general prison population where
he was raped. Farmer’s complaint argued preton officials placed Farmer in the prison’s
“general population despite knowlige that the penitentiary ¢haa violent environment and a

history of inmate assault, antkspite knowledge that petitioners a transsexual who ‘projects
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female characteristics,” would be particularly vulnerable to attack” by other innmatest. 831.

The conduct, he claimed, violated his Eighth Amendment right to be free from cruel and unusual
punishment. The parties agreed that the ap@teplegal standard famposing liability was
“deliberate indifference,” but disagr@@bout the meaning of the term.

The Supreme Court, after grdjmg with its own case law otive question, concluded that
deliberate indifference lies “somewhere betwdenpoles of negligence at one end and purpose
or knowledge at the other’—the Court then adoptedtie®s rearequirement for criminal
recklessness.

We hold * * * that a prison officialcannot be found liable under the Eighth

Amendment for denying an inmate humane conditions of confinement unless the

official knows of and disregards an excesgigk to inmate health or safety; the

official must both be aware of facts fromhich the inference could be drawn that

a substantial risk of serious harm existsd he must also draw the inference.
Farmer, 511 U.S. at 837. The Court rejected aguarent that what an official “should have
known” could serve as a font of liability: “an offatis failure to alleviate a significant risk that
he should have perceived but did not, wiitecause for commendatiorgannot under our cases
be condemned” as a constitutional violatidd. at 838. What matters sibjective awareness.
Further, if the supervisor neends reasonably to a substantiak of which she was actually
aware, then she cannot be found liable. at 844-45. However, in order to impose liability a
supervisor does not have to actually believe that harm will occur—rather, “it is enough that the
official acted or failed to act despite his knodde of a substantial risk of serious harnd’ at
842.

Subsequent cases have fleshed out oth@oritant aspects of &blishing deliberate

indifference in supervisory liability casesAmong other things, the cases teach that both

knowledge and deliberate indifference “can bevpd * * * with circumstantial evidence”

23



(Hayes v. Snydeb46 F.3d 516, 524 (7th Cir. 200@)eliberate indifferencelole v. Fromm94
F.3d 254, 260 (7th Cir. 1996) (actuenowledge)), that the delibste indifference standard
applies to various constitutional amendments (sag, Int'l Action Center 365 F.3d at 23, 28
(First and Fourth Amendments)hat “plainly ingpropriate responses” to a known risk may
support an inference of deliberate indifferendayes 546 F.3d at 524aynard v. Malong268
F.3d 228, 236 (4th Cir. 2001) (dissing mounting evidence)); andatithe mere possibility in
hindsight of better responses by a supervisangsfficient to establish deliberate indifference
(Palmer v. Marion County327 F.3d 588, 593 (7th Cir. 2003)).

Critically, the case law also teaches thgiesvisors may be liable under Section 1983 for
a tort committed by a subordinatéhere the supervisors were awasf earlier complaints that
pertained to individuals othéhan the plaintiff. Seeg.g, Andrews v. Fowler98 F.3d 1069,
1078 (8th Cir. 1996)Shaw v. Stroudl3 F.3d 791, 799-800 (4th Cir. 199Gibson 910 F.2d at
1523 (discussing “a case alleging a failure tedeand prevent a subordinate’s misconduct” and
concluding that the districtoarrt should not have granted summgngudgment in favor of the
supervisor).

Finally, surveying the casevlaas a whole reveals—unsurpnigly, given that these cases
involve the quanta of proof necessamyinfer mental states, arise anvariety of fatual settings,
and demand inquiry into causati—that the cases are fact-sfieci As Judge Posner has
observed while engaging in arslar analysis (albeit in a different legal setting):

[W]hat is excessive, intolerable, etc.,peéads on the nature of the defendant’s

conduct. * * * The greater the risk * * * ghamore obvious it wilbe to the risk

taker, enabling the trier of fact to infére risk taker’'s knowledge of the risk with

greater confidence.

Boim v. Holy Land Found. for Relief and Dem9 F.3d 685, 694-95 (7th C008) (liability of

donors to terrorist organizations). Similarly, tim@re serious misconduct is at an earlier time,
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the more it will support an inference that a su®r ignored a substantial, known risk of
constitutional injuryto a foreseeable plaifftiat a later time. And # nature of the misconduct,
in addition to establishing state of mind, spetksausation: if the nate of the misconduct at
the earlier time is too different from the miscontdtiat occurs at the later time, causation may
be deemed too attenuated. See, J.H. ex rel. Higgin v. Johnsor846 F.3d 788 (7th Cir.
2003). Because much of the dispute between thieepaelates to causation, it merits additional
discussion.

B. A Closer Look at Causation

As a general matter, courts analyze causation in supervisory liability cases using familiar
principles of proximate causd-undiller v. City of Cooper City777 F.2d 1436, 1443 (11th Cir.
1985) (stating that the causal cenhon in a Section 1983 supeary liability case may be
“established when a history of widespread &bpists the responsible supervisor on notice * * *
and the official fails to take corrective actionJpnes 856 F.2d at 993 (“elementary principles
of legal causation * * * are as applicable tonetitutional torts as t@ommon law torts”);
Taliferro v. Augle 757 F.2d 157, 161-62 (7th Cir. 1985e¢Hon 1983 was adopted against a
background of common law tort principles causation, which pringies apply “unless
unsuitable” to the statute}libma v. Odegaard769 F.2d 1147, 1155 (7th Cir. 1985) (“The
general principles of tort I@lity govern the lability imposed under [Section] 1983 * * *.7);
Crowder v. Lash687 F.2d 996, 1002 (7th Cir. 1982) (ptéinn a Section 1983 case must prove
proximate causation); see also Sheldon H. NahmadiL (QRIGHTS AND CivIiL LIBERTIES
LITIGATION: THE LAW OF SECTION 1983 § 3:105 (4th ed. 2009) (opig that “it is probably
better that courts * * * continué use the language of proxiteacause, which is in fact the

case”) (footnote omitted). The Supreme Couwr, thas indicated that a plaintiff must prove
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proximate causationMartinez v. State of Californjad44 U.S. 277, 285 (1980) (citiiRplsgraf

v. Long Island R. Cp248 N.Y 339, 162 N.E. 99 (1928) ahdlding that a parole board was not
responsible in a section 1983 case where a mairkileed a victim five months after being
released because causation was “too remote”).

Of course, proximate cause ifsehn be thought of as an uneba term for concepts that
help to answer the policy question of when liapishould be imposed on an alleged tortfeasor.
First State Bank of Montitle v. Ohio Cas. Ins. Cp.555 F.3d 564, 570 (7th Cir. 2009)
(proximate cause includgolicy considerations)Raybestos Prods. Co. v. Youngb#4 F.3d
1234, 1243 (7th Cir. 1995) (same),E®RATEMENT (SECOND) OF TORTS 8 431, 433 &
accompanying comments (1965) (explaining proxemeause, the concept’s relationship to
“philosophical” cause, and listinfactors that bear on the proxiteacause analysis). Three
aspects of proximate cause commonly appear in Section 1983 supervisitity tases: (1) the
fit between earlier and later misconduct; (2) the benof prior incidentsand (3) the time lag
between incidents.

Several cases stand for the proposition that prior misconduct and subsequent misconduct
must be sufficiently similar to warrant impogi liability. There must be a sufficient nexus
between the two.J.H. ex rel. Higgin v. Johnsor346 F.3d 788, 793 (7th Cir. 2003) (plaintiffs
were required to show “a connection between any knowledge or suspicion of risk that the
defendants may have had” and the injury that was ultimately suffered). The idea is
commonsensical: if the underlyingonduct could not have puhe actor onnotice of the
subsequent harm, then a supervisor cahage been deliberately indifferent. Sdeat 793-94

(reasonable jury could not conde that awareness of licensin@lplems in a foster home would

13 And note that the prior incidents also speak tethér there was, objectively, a substantial risk of
serious harm to the plaintiff and may serve asuorstantial evidence of the required subjective mental
state.
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make defendants aware ofdikhood of sexual abuse)f. (RESTATEMENT (SECOND) OF TORTS §
435(2) & cmt. c (actor not liable for harms there “highly extraording’ in relation to the
underlying conduct). See alg@zman-Kellew. Warner 203 F.3d 454, 459 (7th Cir. 2000) (no
deliberate indifference in hiring where “less tr@areful scrutiny of angplicant result[ed] in a
generalized risk of harm”)Jones v. Wellham104 F.3d 620, 628 (4th Cir. 1997) (as with
municipal liability, supervisoryliability requires a “close affirmative link between [earlier]
conduct and a resulting constitutionablation by a subordinate”). But sé€samilo-Robles v.
Hoyos 151 F.3d 1, 14 (1st Cir. 1998) (causatimt too attenuated where summary judgment
record indicated that supervigoofficials knew that an officer was a “ticking time bomb” who
“was likely to commit acts that would vatie the constitutionalghts of others”).

Another aspect of causation that appears in supervisory liability cases relates to the
number of prior incidents of which the supeors were aware. The only bright (or at least
mostly bright) line in this realm appears lbe that a single incident of past wrongdoing is
insufficient to impose liability on supésors for a subsequent tortShaw 13 F.3d at 799
(quoting Slakan v. Porter737 F.2d 368, 372-73 (4th Cir. 1984 Beyond that, the general
teaching is that multiple acts provide greater supjooran inference that deliberate indifference
caused a subsequent injury. Compaieson 910 F.2d at 1512, 1522 (not expressing an opinion
on the merits of the claim but concluding thaipliff should get discovery in a case in which
there had been multiple claims against the subordinate),Bsitite of Cole v. Fromn®4 F.3d
254, 258 (7th Cir. 1996) (no liability where no prmmplaints to supervisors). There is case
law imposing liability on supervisors who had kredge of as few as two prior incidents of

misconduct.Andrews v. Fowler98 F.3d 1069, 1078 (8th Cir. 1998).

14 Defendants correctly note in their reply brief that the number of incidents is not divorced from the
character of the underlying incidents.
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The passage of time also bears on the proximate causation iraihioygh gaps of time
do not automatically break éhchain of causation. Se&&RATEMENT (SECOND) OF TORTS 8§
433(c) & cmt. f (lapse of time bears on causal inguut liability should still be imposed where
evident that the actor’s conduct was a subgthafactor that contbuted to the injury).As one
commentator has observed, “the term proxintaesation is both picturesque and unfortunate
because its literal meaning suggest that ahlg ‘last’ or ‘nearest’ event could be held
responsible for the harm in qgt®n.” Richard A. Epstein,drRTs 8 10.9 at 263 (1999). Overall,
the cases impart the predictable guidance thgelgaps in time will generally sever the causal
chain while smaller gaps in time will not. Compa¥ellham 104 F.3 at 626 (prior conduct in
1979 and 1980 was too attenuatesim conduct that occurred 090 to satisfy Section 1983’s
causation requirement), wittshaw 13 F.3d at 800 (supervisdiable for the “natural
consequences of his actiongticluding those occurring fifteemonths after the supervisor
ceased supervising the subordinate). The gogsof time bears on the inquiry but is not
talismanic—in either direction.Cf. Martinez 444 U.S. at 279 (no liability in case in which
parolee killed a fifteen-year-old girl fiv@onths after the parolee was released).
V. Analysis

The analysis includes only those incidentsabiich Defendants weraware. Plaintiffs
have pointed in particular to sexual misconducbbyier when Dozier worked for the Zion Park
District (seesupranote 4), but the record evidence indisadaly that Dozier’s supervisors failed
to inquire into the reason for Dozier’'s separation from that position. That makes them negligent
at best; there is no evidence that Defendants failed to inquire into Dozier’s job status for fear of
what they might have learned@ecause liability cannot be impex$ based on incidents of which

a supervisor “should have been aware,” eveerwa duty to know is imposed by statute, the
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sexual misconduct does not enter into @wairt’s analysis in this casel.H. ex rel. Higgin 346
F.3d at 793 (“plaintiffs’ theory of statutorilyaposed knowledge falls short of satisfying their
burden of proof”).

Defendant’'s summary judgmentotion argues, in general, that Defendants did not (1)
have sufficient knowledge such that (2) liabildgn be imputed to them for (3) dissimilar acts
committed by Officer Dozier. With respect to stex sergeants Powell and Meeder, the Court
agrees.

In making their argument, Defendants emphaSidgeworth v. Harris592 F. Supp.
155 (W.D. Wis. 1984). INWedgeworthJudge Shabaz concluded teapervisory officials could
not be held liable for the sexual misconduct gfcdice officer who forced a victim to have
sexual intercourse. The court reasoned thaisconduct of which offials were aware—one
(ongoing) investigation into a s@al assault—was too attenuated from the conduct for which the
plaintiff sought recoveryld. at 161 (cataloging the limited infoation that the supervisors had
and noting the disconnect beten the prior misconduct and the misconduct which led to the
lawsuit).

Defendants cite several other cases for tlo@gsition that prior ioidents of misconduct
“must be similar to the conduct at issue in ortte give rise to a aim [sic] of deliberate
indifference.” Def. Mem. at 7. 1Anderson v. Corneja355 F.3d 1021 (7th Cir. 2004), ninety
plaintiffs alleged that Customs personnel sidgleem out for non-routine searches (some quite
invasive) upon re-entry into the United StateEhe Customs personnekere alleged to have
engaged in the conduct though they lacked reasemsaispicion and were more likely to single
out black women. The appellants in BBiwenscase were supervisorsd. at 1022. One of the

supervisors was in charge of the inspectefso dealt with arriving passengers. Twelve
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passengers had complained about discriminabased on race, although the plaintiffs were
basing their theory on a combination of disgrnation—both race and sex. The Seventh Circuit
concluded that even if the supsiw could have engagen a better investagion, the supervisor
“could not be task[ed] * * * with delibeta indifference toward the complained of
discrimination.” 1d. at 1027. After noting the dearth of cdaipts in relation to the millions of
people who pass through O’Harerport's customs screening stat®and the district court’s
failure to employ thd=armer v. Brennandeliberate indifference stdard, the court concluded:
“[T]he record does not demonstrate that byirgilto investigate a maful of complaints
competently, [the supervisor] displayed deliberandifference to the sort of discrimination
alleged here.”ld.

Defendants also cite twighth Circuitcases. Ir5.J. v. Kansas City Missouri Pub. Sch.
Dist., 294 F.3d 1025, 1028 (8th Cir. 2002)e court of appeals held that a school district did not
show deliberate indifference to unconstitutioms$conduct where a volunteer, accused of sexual
abuse, had earlier been accused of making #gxnappropriate comments at a slumber party
for the volunteer’s stepdaughter. When the eatlienments were reportetthe principal at that
school revoked the volunteer’s privileges at thatool. “Such an isolated incident, moreover,
unrelated to Mr. Robertson'®le as a school volunteecannot furnish the basis for finding a
pattern of unconstitutional conduct by schaldtrict employees or volunteers.id. at 1029
(emphasis added); see algb (noting the rapidity with which the abuse allegations were
reported to child welfare authorities).

The second Eighth Circuit caseR®gers v. City of Little Rock, Arkl52 F.3d 790 (8th
Cir. 1998). InRogers,the court of appeals upheld the dttcourt’s dismissal of an action

against a police chief, whom the plaintiff allegeas deliberately indifferent to the conduct of an
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officer who had been the subject of two priomgdaints and subsequently raped a woman after a
traffic stop. The court stated thatorder for liabilityto attach in a Seicih 1983 action based on
deliberate indifference, the plaintiff mushow that the defendant “had notice opattern of
unconstitutional conduct by subamdtes and exhibit[] deliberat indifference to or tacit
authorization of the conduct.”ld. at 800 (emphasis added). The court reasoned that no
deliberate indifference could be shown becatise prior complaints had been investigated
adequately—"“[b]oth allegations were investightand one resulted in [the officer’s] suspension
for ten days and the other was not susdibecause there were no witnessés.”

The parties make specific arguments with regard to the respective defendants. The Court
addresses the cases against each in turn.

A. SergeantMeeder

The Court agrees that Sergeant Meedernistled to summary judgment, although the
matter is not as clear-cut as Defendants wowl fta Defendants argue that the only complaint
of which Meeder was made aware during timae that he supervised Dozier was the
“McSweeney” complaint. Def. Mot. at 2. &@iMcSweeney complainbvolved allegations that
Dozier spied on Michelle Geller, McSweeney’arfcée in January 2005, a few months prior to
Plaintiffs’ Dozier Encounter. According to Defgants, “[r]Jather than * * * turning a blind eye
to the McSweeney complaint, Meeder wrotehia report that McSweeney’s and his fiance’s
[sic] versions of the incident appeared ‘actei@nd unrehearsed.” Def. Mot. at 9.

It is not quite that simple, of course. If indeed there were undidgatts showing that
Meeder took reasonable steps to investigatdit®weeney complaint, then Meeder would find
himself comfortably within the safe-harbthat the Suprem€ourt discussed ifFarmer v.

Brennan 511 U.S. at 844-45 (no lidibly where supervisor rg@nds reasonably). But the
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summary judgment record is more mixed thaefendants portray it. The most damaging
evidence is that Meeder actedthavart the investigation in its earfages. Specifically, there is
record evidence that Meeder misrepreseme®weeney and Geller's desires by saying that
McSweeney did not wish to pursue the mattstoreover, the investigation into the complaint
was thorough—but only after Commander Haukedigtermined that thenitial investigation
had been inadequate. A finder of fact reasgnebuld conclude that Msler, by acting to cover
up the incident, condoned Doziecsnduct in spying on GellerJones 856 F.2d at 992-9@0

be deliberately indifferent the supervisonust know about the [supervisee’s] conduct and
facilitate it, approve it, condone it, or turnlinld eye for fear of whathey might see”).

The fact that higher-ups within the lllino&tate Police ultimately made the decision to
close the investigation does not alter thpalysis. Commander Haukendahl made the
recommendation that the case based, but she relied on an istigation conducted in part by
Meeder, including the now-contested asserticat ticSweeney and Geller did not want to
pursue the matter. If Meeder was thwartingithestigation and the cadiée was closed based
in part on his efforts, then the cloe hardly helps Meder’'s case. S&anda v. Moss412 F.3d
836, 843-44 (7th Cir. 2005) (ratificatiorand facilitation of conduct through false
communications). Moreover, what matters underdléerate indifferencetandard is what the
defendantknew. This is not a case in which the defendants were relying on information from
others (seeeg.g, J.H. ex rel. Higgin 346 F.3d at 794)—Meeder a@dharnicky were conducting
the investigation, and if they failed to responds@nably to a known threat then they cannot take
shelter in theFarmer v. Brennarsafe harbor. On that score, Meeder’s initial interview with
Dozier revealed that Doziavas precisely where McSweeney’s complaint says he was (Dozier

claimed to have been engaged in other activifjhat fact, combined with evidence that Meeder
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lied about McSweeney’s wishes, would allow a jregsonably to infer that Meeder did not want
to know more about the allegatiofts fear of what he might leari. And “[o]nce the official
knows of [a] risk, the refusal or d@nation to exercis¢he authority of his oher office”—in this
case by conducting an investigation—"may reflect deliberate disregafdrice v. Peters97
F.3d 987, 993 (7th Cir. 1996); see alBlbapman v. Jarre)l2005 WL 3088422, *4 (S.D.W.Va.
Nov. 17, 2005).

Summary judgment in Meeder's favor ispappriate for a different reason: even if
Meeder condoned Dozier’'s conduct with regardh® allegations that Dozier spied on Geller,
there is an insufficient nexus between theSWeeney complaint and the conduct of which
Plaintiffs complain. In additiomo the gap in time between ideints, the case law shows that
courts look at both the mber of prior incidents and the fietween the charaaat of the prior
incidents and the subsequémtidents. Only the temporal gap favors Plaintiffs, that alone is
not sufficient to support a junerdict in their favor.

As to the number of prior ingents, Plaintiffs havaot presented the Court with a case in
which liability was imposed against a supervisor for a constitutional tort when the supervisor was
aware of a single incident ofipr misconduct. The only casenaf which the Court is aware
indicates that a single incident ordinarily will not be sufficient to establish caus&igiate of
Davis v. City of North Richland Hills406 F.3d 375, 382-83, 386 (5@ir. 2005) (stating the
general rule but noting that a siegncident could be sufficient ithe appropriatease). Two is
the minimum number of incidents that have pbwgafficient to find causation in the reported

cases. SeAndrews 98 F.3d at 1078 That makes sense. In the mine run of cases at least, it is

> The inference is not demanded. Assuming thiiry found that Meeder lied about McSweeney’s
wishes, as the Court must, a jury nonethelessdcnfer that Meeder lied because he thought the
complaint was meritless. But the Court canobbose among competing inferences at summary
judgment.
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difficult to conceive that condoning a single badaaet be said to have caused the subordinate to
commit a subsequent bad act. In contragiatéern of condoning, rayiing, or covering up bad
acts makes it more reasonable for a fact fintberconclude that asupervisor caused the
subordinate’s subsequent constitutional torgyain, the outcome makes sense: a subordinate
whose supervisors consistently look the otliay or cover-up misconduct might be emboldened
and commit acts that he otherwise would have eschewed, had the earlier conduct been
repudiated. Sewoodward v. Correctional Med. Svcs. of lll., In868 F.3d 917, 927 (7th Cir.
2004) (inference of deliberate indifference mayshported “by showing series of bad acts
and inviting the court to infer from thematihthe policymaking level of government was bound
to have noticed what was going on and by rigilio do anything must have encouraged or at
least condoned” the misconduatj; also Vasquez v. County of Los AngeBZ® F.3d 634, 655
(9th Cir. 2003) (noting in a Title VII casthat where an employer tolerates misconduct it
encourages additional misconduc@pllomp v. Spitzer568 F.3d 355, 372 (2d Cir. 2009)
(commenting in the context of litigation sanctidhat an overly lenient regime could embolden
lawyers to make improper submissions to courts).

Moreover, thecharacterof the prior bad act in this case does not support the notion that
this is an exceptional case in which a single prior act would prove sufficient to impose Section
1983 supervisory liability. Plaintiffs do not amythat spying on Geller using binoculars was a
Fourth Amendment violation. See aldo Lee v. United State843 U.S. 747, 754 (1952) (“The
use of bifocals, field glasses or the telescopmagnify the object of aitness’ vision is not a
forbidden search or seizure, even if thegu® without his knowledge or consent upon what one
supposes to be private indiscretions.”); Joshua C. Dressler & Alan C. MicheBER$TANDING

CRIMINAL PROCEDURE § 6.09[A], at 97 (2006) (observing th@n Leeappears to remain good
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law even though it preceded tk@gnificant shift in FourtPAmendment law that was brought
about byKatz v. United Stat¢s Instead, Plaintiffs have noted the sexual overtones of the
misconduct. However, the conduct is differerdnir Plaintiffs’ encounter with Dozier in a
meaningful way: the spying on Geller did not invothe abuse of authority as a police officer.
Unlike other incidents of misconduct or arguable miscondaisth as the lieged telephone
harassment of Laurie Brandenburg or the seizuiMeafej’'s car, Dozier di not use his authority

as a police officer against Geller—he acted as a peeping tom.

The only consideration that supports a reekatween the McSweeney complaint and the
Dozier Encounter is the short temporal gap betwkeriwo. But the gap in time is just a factor
that courts consider. Absentausal mechanism, which the abavmlysis reveals to be lacking,
two events that occur close in time are meuoagrelated with one another, and the timing is not
dispositive. Seee.g, Martinez 444 U.S. at 2797agatz v. Marquette Univ861 F.2d 1040,
1044 (7th Cir. 1988) (citingte. Marie v. Eastern R.R. Ass650 F.2d 395, 400 (2d Cir. 1981)
(Friendly, J.)).

Plaintiffs, argue that Meeder was “certairdg notice of a patterof misconduct” (PI.
Mem. at 17) because Meeder also was awam@nahcident in 1998 or 1999, in which Dozier
was accused of inserting his thumirglerneath a motorist’'s brédowever, Plaintiff has failed to
marshal record evidence that Meeder did mestpond appropriately. @&&der stated that he
reported the incident up the chain of commamden he received word of the allegation.
Plaintiffs, in their responsestate that Defendants have not produced documentary evidence
related to that investaion. Plaintiffs could have had a®tger argument, as the absence of a
business record can constitute evidence that a given activity did not take place. Fed. R. Evid.

803(7) (hearsay exception for busas records applies to the afise of business records).
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Yet, as noted in the facts section of this opinion, Plaintiffs have not pointed to a request
that they made for such records—they statg tmht Defendants have failed to come forward
with enough evidence. That is more thanfdddants must do to obtain summary judgment.
Defendants pointed to record esrtte that Meeder ifact took reasonablsteps to report the
misconduct. Plaintiffs have not offered any fatatements of their own regarding the incident,
and denied that Meeder reported the incidenMaster Sergeant Howe because department
policies would have direet Howe to write a report. PResp. Def. SOF { 51. But that is
speculation, and indeed is inconerg with the evidencthat DIl files were not always created,
as with the Medej complaint. Moreover, Rldfs have not preséed the Court with any
indication that somewhere in tifgoluminous) record there israquest for a DIl file on this
matter that went unfilled. When Defendants marshaled the evidence that Meeder reported the
incident to Howe, it then became Plaintiffduty to present record evidence that refuted
Defendants’ assertion, whethby the absence of a busaserecord omtherwise. Eberts v.
Goderstad 569 F.3d 757, 767 (7th Cir. 2009) (summanggment is “the put up or shut up
moment” in the life of a case). Likewise, thds no indication that Meeder had information
indicating that the motorist’'s complaint against Dozier was meritoridtstate of Davis406
F.3d at 384 n.45 (noting that theaee “likely many” unsubstantiadecomplaints aginst police
officers and if the mere fact of complaints wer#isient to give rise tasupervisory liability then
there would be, in effectespondeat superidrability for supervisory officers).

Because Plaintiffs have not establishedsufficient nexus between the McSweeney
complaint and Plaintiffs’ allegations, no reasonable finder of fact could conclude that by working
to cover up the McSweeney complaint, Meedaused Plaintiffs’ constitutional deprivation.

Like one of the defendants $haw the Court concludes that Mesd'simply did not exhibit the
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tacit authorization of or deliberate indifference to constitutional injuries required for 8§ 1983
supervisory liability.” 13 F.3d at 801 (quotation marks omitted).

B. SergeantPowell

Plaintiffs argue in their oppa®n that Powell was “aware ddt least four complaints
against Dozier: Faro, BrandenbubMdoylan, and Medej.” Pl. Memat 16. It is prudent at the
outset to do a bit of pruning, hewer. The Moylan complaint gained to allegations that
Dozier took part in an extraamtal affair. The parties dispute whether the affair violated
department policy. However, th@ourt concludes that the extramarital affair simply is too
attenuated from the Dozier Encounter. Themoi®vidence that Dozier abused his position as a
police officer to coerce anyone—there is evidence only of a serious moratdafed.although
Charnicky testified that Powell should have repirtige incident to him, that failure does not
transform a moral failing into a harbinger afconstitutional violation. See al$ernats v.
O’Sullivan, 35 F.3d 1171, 1175 (7th Cit994) (Section 1983dbility cannot be imposed for a
violation of state tort law omther conduct that is “perfdg legal, thoughunseemly and
reprehensible”). Another incidetttat must be removed from consideration is the Faro spying
allegations. As the Court exphed in the fact section, therens admissible record evidence
that Terry Faro contacted Powell to complain about Dozier.

That leaves two incidents, &8ndenburg and Medej. As titee Brandenburg complaint, in

which Dozier was alleged to have made eabsing phone call in 1999, Well was not Dozier’s

% The same goes for Plaintiffs’ arguments relatedPowell permitting Dozier to drove his squad car
while off duty. SeeFebus-Rodriguez v. Betancourt-Lebyoh4 F.3d 87, 93-94 (1st Cir. 1994)
(subordinate officer having a child out of wedlogidavearing a sweater to court, among other things,
could not have alerted the supervisor to the teetdipervise his subordinate more closely).
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supervisor at the time of the incident. He was a serfeamtt a master sergeant—Plaintiffs
have not fleshed out what, iy, supervisory responsibilities Polvead. See Powell Dep. at 7-

8; Pl. Resp. Def. SOF |1 5. tRar, Powell was asked to accaang Charnicky because Powell

had recently served with DIIl. Of course,w&il’'s position cannot be used to discount the
complaint out of hand—again, the deliberate inddfece inquiry focuses on knowledge. Just as

the court inShawrejected the argument that a defamtdeould not face liability where he
stopped supervising a subordinate before thigolinate’s constitutional tort, a supervisor
should not escape liability based on information he garnered before becoming a supervisor.
Such a formalistic distinction loses cite oketBupervisor’'s actual kaledge and inferences,
which together constitute the lodestatlué deliberate indifference analysis.

The problem for Plaintiffs ishat there is no evidence that Powell acted inappropriately
with respect to the Brandenburg complaint. Pieisntassert in their statement of facts that
“Charnicky and Powell falsely reported to ISRitthhaurie Brandenburg dliinot want to file a
complaint against Dozier.” Pl. SOAF { 15. In suppdrthat statement, &intiffs cite page 171
of Charnicky’s deposition testimony and a memalan that Lieutenant Charnicky wrote, which
is contained in the pertinent DIl case fileThe cited deposition testimony simply recounts
Charnicky’s version of events-hdt Brandenburg did not wish pursue the matter. The case
file does the same. DIl Brandenburg Case ,Fde 4. Neither avers that the alleged
representations were made to Powell, and nimoygortantly neither @urce indicates that the
representations werelayedby Powell. And critically, Plaintis have left out what if any duty
Powell owed as a sergeant: Although Powellrditifollow up on the investigation (Powell Dep.

at 132), there is no evidence that he should fali@ved up given his seemingly fleeting role in

" The parties have not submitted the job descriptisnthe position of sergeant in the lllinois State
Police.
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the investigation. Likewise, ¢ne is no evidence that Powellchany authority to discipline
Dozier in any way. The delibate indifference framework doe®t turn supervisory officers
into ombudsmen of their subordinatddufks 555 F.3d at 595), and fortiori does not task
subordinate officers with ensuring that their sigrs (in this case, Charnicky) properly handle
complaints once they report ideints up the chain of command.

That leaves Plaintiffs with the Medej colamt, which indeed provides some support for
Plaintiffs. According to Defendants it was perfegBrmissible to deny Medej his car keys after
he purportedly failed a field sobtyetest. On the undevelopedcts, Defendants’ assertion is
unpersuasive. We do not know if Medej was ithgvdrunk, because the allegation was never
investigated. We do know that Medej calledctonplain about the incident after it happened,
which supports the inference tha was not driving wike intoxicated and warather displeased
with Dozier’s seizure of his automobilé.A deliberate indifference sa can be maintained on a
willful blindness theory. To that end, Powelttiied that he talked to Charnicky—and while
the two disagree about what was said, the tiy&son was patently perfunctory. Charnicky
testified that he asked Powellltmk into the complaint. PL.GAF § 29; see also Powell Dep. at
121 (Charnicky asked Powell to “see whappened”). And although Powell apparently
concluded that Dozier actedajppropriately—Powell engaged in “informal[] yellj at Dozier”
(Pl. SOAF 1 36Y—he did not document his conversatiovith Dozier. See. Pl. SOAF, Ex. KK
(“Powell Request to Admit”), &Y 33, 39. Powell either told @tmicky that the complaint was

unfounded (Charnicky Dep. at 101) or told Chakpithat he “took care dfthe complaint (DIl

18 To be sure, there is at least one recent case which a person may have blown the whistle for drunk
driving on herself (se®Voman Driving Drunk Calls 911 on Herse8T. PAUL PIONEER PRESSNov. 4,
2009, at B2), but again the facts are kmdwn because there was no investigation.

¥ This may have been just for improperly using his car to effect a stop while he was off duty.
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Medej/Powell Case File, at 2)Powell did not contact Medefor did he contact the Gurnee
Police Department, which departmevds also involved in the stop.

Nonetheless, even if a jury could find thiRawell buried his heaoh the sand, that still
leaves Plaintiffs with a nexus problem: the adrbissiecord evidence even when viewed in the
light most favorable to Plairits shows only that Powell wasvare of misconduct with respect
to the Medej complaint in 2003.

The Court concludes that causation is toonaied for a reasonable jury to conclude
that Powell’'s supervision caused Plaintiffs’ alleged constitutional deprivation. The single
incident from which a jury @sonably could infer knowledge afisconduct is insufficient to
find a sufficient nexus. Although it might begsible to establish causation based on a single
incident in an appropriate cadjs is not the case. [uttle the Supreme @urt noted that
Monell liability might be imposed based on a single incident of misconduct if the misconduct
were linked to an unconstitutional policy. 4U1S. at 823-24. “But where the policy relied
upon is not itself unconstitutional, considerablyrengroof than the single incident will be
necessary in every case to establish both reqdi&ile on the part of the municipality, and the
causal connection between the ‘policy’ and the constitutional deprivatidnat 824 (footnotes
omitted). Similarly, if a plaintiff were to ene forward with circumstantial evidence showing
that a subordinate was emboldén®y his supervisor’s willingness to look the other way, then a
jury might be able to infer causation. But hénere merely is knowledge of a single incident
roughly a year and half beforeahitiffs’ encounter with Dozier As the Fourth Circuit has
helpfully explained, causation in these sortscakes requires a showing that the ultimate
violation was “almost bound to happen sooner or lagther than merely likely to happen in the

long run.” Wellham 104 F.3d at 627 (evaluatingMonell claim but then making clear that the
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same analysis applied to the supervisory liabdigim). The single incident that Plaintiffs are
able to point to would not allow a jurgasonably to draw that inference.

C. Lieutenant Charnicky

The Court denies Defendants’ motion witbspect to Lieutenant Charnicky. The
circumstantial and direct evidence that is lagkwith respect to Master Sergeants Powell and
Meeder is present as to Lieutenant Charnickyer@lare several facts thabuld allow a jury to
conclude that Charnicky was dedifately indifferent ad that Dozier was emboldened to commit
constitutional violations as ag@lt of overly permissive, even mplicit, supervision. Indeed, to
the extent that the objective component @ tleliberate indifference framework—an excessive
risk of harm—would not have been present baseckly on Dozier's misconduct, a trier of fact
could conclude that taci@uthorization by Charnickyncreasedthe risk that Dozier would
commit constitutional violations. The evidencesigficient to show deliberate indifference and
establish causation.

With respect to Brandenburg, there isidewmce that Charnicky misrepresented
Brandenburg’s desire to see the investigationugh to completion. Pugimply, a jury could
conclude that Charnicky was hg for Dozier in the hopes of ciog the investigation quickly.
That conclusion would be supported by the recariience suggesting that Charnicky helped
Dozier write his statement and Charnicky’s failure to talk to (or report the involvement of)
Dozier’s girlfriend. In addition, Charnicky statedatthe took no steps to ensure that Dozier did
not repeat misconduct that was Wiolation of department polic§. In short, if the jury
concluded that Charnicky actively worked tover up the Brandenburg complaint, that fact

could be used to support inferencédoth a culpable mental stated an increaseatksk of harm.

% The parties dispute whether the telephone call m@enburg was in fact inappropriate, but there was
testimony that misrepresenting that a complaint lbeeh filed in the case would by itself have been a
violation of department policy. Dozier has admitted that no complaint was ever filed.
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“There is no such thing as accidental ardwertent participatiom a conspiracy.” Jones 856
F.2d at 993 (jury could find supervisors bie where they knew about subordinates’
constitutional violation, had appred “false steps” and takenhet acts to furthresubordinates’
conduct); Woodward 368 F.3d 917, 927 (7th Cir. 2004) (irdece of deliberate indifference
may be supported “by showing a series of bad autlsinviting the court to infer from them that
the policymaking level of government was boundhave noticed what was going on an by
failing to do anything must have encouragedt least condoned” the misconduct).

Likewise, with respect to the Medej complaithere is evidence that Charnicky made a
conscious decision to look the other way. ftriGharnicky asked Powell to look into the
complaint but then appears to have made no ireguinto the investigain other than to accept
Powell's representation either that the complaias unfounded (Charnicky Dep. at 101) or that
the matter had been taken cardopfPowell (Medej/Powell Casel€j at 2). Charnicky did not
ask Powell to interview the officer from the Gee Police Department who participated in the
stop, nor did he direct Powell ioterview Medej. The “investagion” involved only taking the
statement of the would-be target of the inigadion, not his accusegnd Charnicky did not
demand more. Charnicky did not comply witls obligation to sené written memorandum
about the incident up the chasfcommand, as department pgliequired him to do. The only
investigation into the miter occurred as a reswf an anonymous compia in 2004. Pl. SOAF
1 39. But Charnicky was faced with a potentiallyious constitutional deprivation; the effect of
not reporting the incident up the chain was to Kkill the investigation (until the anonymous
complaint). The responsa,jury could conclude, was “plainly inappropriatédayes 546 F.3d
at 524. In addition, a jury reasonably could infettiine lackluster investigation was intentional

because of the lie with respdotthe Brandenburg complaint and evidence that Charnicky told
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Dozier what to say when the latter wrote upvassion of his encountavith Brandenburg. See
Fed. R. Evid. 404(b) (absence of mistake).

Finally, and for essentially the sameasons, a jury could find that Charnicky
intentionally rubberstamped Meetemitially-cursory nvestigation into alligations that Dozier
spied on McSweeney’s fiancée, Miche@eller. Meeder discussed the matter with Dozier and
talked to McSweeney by telephone initially. Ev@ssuming that Meeder was telling the truth
about McSweeney’s desire to close the invesiog, that would not absolve Charnicky of his
knowledge of an allegation @hisconduct against his subordinate. As Commander Haukedahl
noted, the matter was serious ahd initial investigation was not thorough. And, this must be
reemphasized, the deliberate indifference inquiry focuses on what the supervisor knew.
Summary judgment canndte granted because here a jury reasonably could conclude that
Charnicky knew that he had under his supervisiomfficer who had abes his police authority
on two prior occasions (Brandenguand Medej) and was spying aomen (Geller). Even if
the spying did not amount to a constitutiom@mllation, and although the conduct cannot be said
to have been an abuse of peliauthority as such, the conduatlicated a disregard for sexual
privacy. In that regard, thendrewscase from the Eighth Circuit primes a useful guidepost. In
Andrews the court concluded that there was a genisgsge of material fact for the jury where
supervisors had been aware of two prior clamps of misconduct. One complaint was an
allegation that the subordinate was “progliaround inside” a woman’'s home. The other
complaint was that the officer hinted, duringrafic stop, that a viation would be overlooked
in exchange for sexual favors. 98 F.3dLAv5-76, 1078-79. When the officer subsequently
committed a sexual assault, the court of appeals held that it was error for the district court to

grant summary judgment on the plaintiff's superwdsaability claim in favor of the police chief.
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Based on Meeder’s abbreviated investigafiwhose steps were docemted and sent to
Charnicky), Charnicky spoke with sergeant at DIl and |gd to close the sa. Of course, the
Seventh Circuit has emphasized that mere fatlufellow reporting proedures does not amount
to deliberate indifference. Motban carelessness with regard to complaints must be presented
to show that the supervisapproved of the conductWilson v. City of Chicagos F.3d 1233,
1240 (7th Cir. 1993) (noting that if “failing to eliminate a practice” were “equated to approving
it,” then “every inept police c¢hf in the country would be deemed to approve, and therefore
become answerable to damages to all themscbf, the misconduct of the officers under his
command”). But where a plaifftican show that the steps takavere done in bad faith, the
plaintiff may prevd in an action. Id. The critical evidence that &htiffs have marshaled raises
a question as to whether Chakyicsought actively to stamp out irsteggations into Dozier. That
evidence could be used to infer that the limitegestigation was the result of design rather than
ineptitude. And that inference might be particiylavarranted here given that this was the third
complaint that Charnicky had received about Dozkaynard 268 F.3d at 236 (reasonable jury
could conclude that supervid® “failure to respond to wunting evidence of potential
misconduct by [his subordinate] exhibited deliberate indifference”).

In short, the record evidence before the Coatld allow a jury to conclude that in those
instances in which Dozier was accused obaanduct, Lieutenant Charnicky either worked
actively to submarine the investigation or lookkd other way. Particularly as the complaints
against Dozier accumulated, Charnicky should hgreevn more curious, not less. Moreover,
during the time period in question, Charnickpeatedly gave high marks to Dozier.

Focusing specifically on the question ofusation, there were three incidents of

misconduct of which Charnicky was aware and to which he turned a blind eye. The incidents
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occurred in 1999, 2003, and 2005. On these facts, a reasonableojudyconclude that
Charnicky’s conduct emboldened Dozier and thgreaused Plaintiffs’ ijuries, particularly
given the high marks that Dozieeceived from Charnicky in siperformance reviews. The
character of the prior allegations were suffidly similar, too: the Brandenburg complaint
involved an officer abusing holice authority for personal aims, the Medej complaint involved
a potentially serious constitutional violation véhgffecting a traffic stop, and the McSweeney
complaint involved misconduct in the course ofusd gratification. Plaintiffs’ encounter with
Dozier combines the most salient features efttiree prior incidents. Although a jury need not
draw the inferences that would lead Plaintiffs tctaiy, and there is the risk in every tort case of
reasoning that one thing is caused by that which preceffetthét,Court is not permitted to draw
contrary inferences eitheayne v. Pauley337 F.3d 767, 770 (7th Cir. 2003) (“On summary
judgment a court may not make credibility detrations, weigh the evidence, or decide which
inferences to draw from the facts.”).
VI.  Qualified Immunity

Defendants argue that they are entitled to qualified immunity even if they committed a
constitutional violation. The Court, considering only the imityuof Charnicky, respectfully
disagrees. SeB8aucier v. Katz533 U.S. 194, 201 (2001) (districourt need not consider
gualified immunity if it determines that no undenlg constitutional violdion occurred); see also
generallyPearson v. Callahgnl29 S. Ct. 808 (2009) (makir®paucieis two-step sequence less
rigid).

Qualified immunity “protects government affals from liability for civil damages if
their actions did not violate ‘ehrly established statutory oorstitutional righs of which a

reasonable person would have known.Viilo v. Eyre 547 F.3d 707, 709 (7th Cir. 2008)

%L The fallacy in reasoning is known jpsst hoc ergo propter hoc
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(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Qualdienmunity is immunity from
suit rather than merely a defense to liabili§cott v. Harris 550 U.S. 372, 376 n.2 (2007). The
qualified immunity analysis comprises a two-paduiry: (i) “whetherthe facts alleged show
that the state actor violated a constitutionghti’ and (i) “whether the right was clearly
established.” Hanes v. Zurick578 F.3d 491, 493 (7th Cir. 2009). “[L]ucid and unambiguous
dicta concerning the existence af constitutional right can ** make the right ‘clearly
established’ for purposed qualified immunity.” Hanes 578 F.3d at 496 (quoting/ilkinson v.
Russell 182 F.3d 89, 112 (2d Cir. 1999) (Calabresi, J., concurring)).

Although Defendants set out the qualifiedmomity framework, their arguments are
unconvincing. They make two principal argunsent First, without ¢ing case law, they
apparently argue that because “Defendants were neither present ttherimgident involving
Dozier nor had any knowledge of it until after Derzs arrest approximately two months later”
qualified immunity should apply. Def. Mem. &7. The absence of case law would not have
been a problem for Defendants—indeed it wdwdgte helped them—were there not so much of
it. Defendants have not distinguished this dem® myriad others considering the constitutional
guestion at issue here, which opinions have appear Defendants’ brief on the merits and in
the body of this opinion. Those opinions unequaity refute Defendantdegal position. In
contrast, Plaintiffs, who beardtburden of defeating qualifigchmunity, correctly demonstrate
that the legal principles at issue in this casewell established. There are numerous cases that
have considered and indeed held that ligbitould be imposed on supervisors who were
deliberately indifferent in théace of a subordinate’s prior stionduct and therefore liable for
subsequent constitutional torts. The arguimtbat qualified immunity applies based on the

absence of the supervisors from the scendghef misconduct and the supervisors’ lack of
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knowledge of the violation for whicRlaintiffs seek recovery is hgust insufficient; it ignores

the existence of supervisory liability altogether. feg, J.H. ex rel. Higgin 346 F.3d at 793;
Baynard 268 F.3d at 235-3@&haw 13 F.3d at 798@Gibson 910 F.2d at 1515. Not all of the
cases that are discussed in this opinion involved police officers, but they do use almost identical
language about what must be proved to imageervisory liability in Section 1983 cases. The
cases do not require the supervisory officers to have been present nor do they require the
supervisory officers to have committed the cortghersonally—indeed that is what makes these
cases supervisory liability cases rather than,efcample, failure to intervene cases. Recent
Seventh Circuit case law indicates that the stasdfrdsupervisory liability in this circuit have

been established for more tharetmy years, and the case law siugggehat qualified immunity is

less likely when a defendantlps to cover up misconducfT.E. v. Grindlg --- F.3d ----, 2010

WL 938047, at *3, *4 (7th @i Mar. 17, 2010) (citinglones 856 F.2d 985). In sum, if
supervisors were deliberately indifferent andised their subordinateimisconduct, then they

can be held liable under Welelineated case law.

Defendants’ second principal argument tigat based on the prior complaints, no
reasonable officer codilhave anticipated.é., it was not foreseeabl#)at “Dozier would make
Plaintiffs remove their clothing and run around a construction site nak@ef’ Mot. at 182
There are three major problems with those amyus First, it is a caricature of the
constitutional framework—no case hagjuired the supervisory togdisor to have been able to
divine the precise contitional tort that ultimately occurred. Semg, Andrews 98 F.3d at

1075-76, 1078-79 (supervisory liability couldaath for sexual assault where antecedent acts

22 Defendants also argue that liability should notifiposed merely for following “the normal and
accepted process of referring disciplinary complaintsugh the ISP chain of command and/or to DII”
(Def. Mot. at 18), but there is too much evidenca tieporting procedures were deliberately ignored for
that argument to merit extensive discussion.

47



involved sexually suggestive hints during trafftops and an incident of home-prowling§haw

13 F.3d at 800 (supervisory liabjlitould attach for aexcessive force claim in which an officer
fired multiple shots and killed a suspect, where antecedent acts involved “roughing up”
individuals and being insulting the public). The case law reveals that the pertinent question is
whether the prior acts causecketBubsequent constitutionalrttand were similar enough to
support a finding of deliberate indifference. Segy, J.H. ex rel. Higgin 346 F.3d at 794
(plaintiffs were required to show strong cootien between conditions foster homes and
likelihood of committing child abuse). The second problem is that Defendants’ general (and
non-Defendant-specific) complairadout the relatedness of the prammplaints is presented in
causal terms—Defendants argukoat whether the alleged caitgtional violation against
Plaintiffs could have been “anticipated.” But causation is a facjuestion, and as discussed
above, the legal framework which imposes liabitdy supervisors whose deliberate indifference
causes a constitutional deprivation is well establisi@allin v. City of Wheatqrb74 F.3d 361,

368 (7th Cir. 2009) (“[W]hile the substantive ctihgional standard protects officers’ reasonable
factual mistakes, qualified immunity protects thefrom liability where they reasonably
misjudge thdegal standard.”) (emphasis adde®pminguez v. Hendlep45 F.3d 585, 589 (7th

Cir. 2009) (“[Q]ualified immunity is a doctren designed to respond to legal uncertainty but
causation (a factual mattempd nothing to do withegal uncertainty.”). The third problem for
Defendants is that there is record evidence@atrnicky did not in factollow the lllinois State
Police’s procedures for reportimpmplaints. With respect to Brandenburg, there was evidence

that Charnicky tried to stamp othle investigation; with respetihat the other cases, there is

% Indeed, to the extent that Dozier’s infractionsud not by themselves have presented a substantial risk

of harm to a reasonable officer—a more nuanced argument that Defendants do not clearly articulate and
which relates to the objective component of the deliberate indifference framework—a trier of fact
rationally could conclude that the substantial riskafm was created in part by Charnicky’s willingness

to thwart investigations and then issuasifiee performance evaluations to Dozier.
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evidence that Charnicky failed investigate misconduct and attquickly in seeking to have
investigations closed, despiteethntegral role that lieutenantre supposed to play in the
disciplinary process and despike seriousness of the allegations against Dozier.

In sum, Charnicky is not entitled to suram judgment based ogualified immunity.
Qualified immunity is also called “good faith immunityArfdrews 811 F.2d at 370), and the
record when viewed in the light most favoratdePlaintiffs indicates that good faith on the part
of Charnicky was lacking. The evidence ofsfeasance, willful nonfeaace, and ratification
would allow a jury rationally toconclude that # Charnicky’s conduct proximately caused
Plaintiffs’ constitutional deprivation. Qualifieimmunity is “a doctrine designed to protect
public officials from the effects of guessimgong in a world of legal uncertainty.Cornejq
355 F.3d at 1023. Because there isunoertainty about the legal issubsit are at play in this
case, Charnicky cannot prevail at summary juelginiased on Defendantssertion of qualified
immunity. Rather, should the case go to triad, élxtent of Charnicky’s liability must turn on the
jury’s assessment of the facts and tnedibility of the witnesses.

VII.  Conclusion

For the foregoing reasons, Defendants’ mofmmsummary judgment [93] is granted in

part and denied in part. @&hmotion is granted with respect to Powell and Meeder, and the

motion is denied with respect to Charnicky.

Dated: March 31, 2010

RobertM. Dow, Jr.
UnitedState<District Judge
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