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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ACE HARDWARE CORPORATION, )
Plaintiff/Counter-Defendant, ))
V. ; CASENO.: 06-CV-5335
MARN, INC. d/b/a ARNOLD’S ACE ))
HARDWARE and MICHAEL ARNOLD, )

Defendants/Counter-Plaintiffs. )

MEMORANDUM OPINION AND ORDER

This dispute centers on a membershipeament between Plaintiff/Counter-Defendant
Ace Hardware Corporation (“Ace” or “Plaifit) and Defendant/Counter-Plaintiff Marn, Inc.
(“Marn”). The relationship wensour and ultimately ended in termination of the membership
agreement. Plaintiff initiated this action by a three-count complaint against Marn and its
president, Defendant Michael Arnold (“Arnold@ollectively “Defendants”) on October 6, 2006
alleging two separate counts for breach of contract and seekingati@sigudgment regarding
its rights under the agreement at isSusee [1]. Defendants Maend Arnold filed an amended
counterclaim, the operative pleading for the cowutiénn this matter, alleging two counts: (1)
breach of contract and (2) fraudulent misrepreation. See [38].Ace filed an amended
complaint, adding a fourth count for unfair compen in violation of the Lanham Act, but that
count has since been voluntarily dismissed. [S8¢ 63]. Judge St. Eve, to whom this matter
initially was assigned, dismissed Count Il 8fefendants’ counterclaim, leaving only a

counterclaim for breach of contract. See [5Zherefore, the three original counts brought by

! Even with the existence of the countersuit iis thase, the Court will refer to Plaintiff/Counter-
Defendant Ace Hardware Corp. as “Plaintiff” or “Ace,” and will refer to the Defendants/Counter-
Plaintiffs as “Marn” and “Arnold” and/or “Bfendants” as appropriate for ease of reference.
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Ace remain against Marn and Arnold, and the brezfatontract claim remains in Defendants’
countersuit agast Ace.

Currently before the Court is Ace’s motiorr summary judgment on all of the remaining
claims except for Ace’s count for declaratory jotent. For the reasons set forth below, Ace’s
motion for summary judgment igranted with respect to Couhtfor breach of contract and
Count Il for breach othe guaranty of credibf Ace’s complaint and on Count | of Marn’s
counterclaim. In view of Ace’s representatitrat it would consider voluntary dismissal of
Count Il if the relief that it sught on the other counts was geah the Court offers no opinion
on Count Il for declaratory relief, but requestattAce inform both the Court and Defendants in
writing within seven days of this decision whetitantends to voluntarily withdraw that claim.
Also before the Court is Ace’s Motion for Ruld Sanctions. For the reasons set forth below,
Ace’s motion for sanctions is denied.

l. Facts

The Court takes the relevant facts frone tharties' respective Local Rule 56.1 (“L.R.
56.1") statement8. The Court resolves all genuine fadtambiguities in Defendants’ favor (see
Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 20043nd takes no position on
whose version of disputddctual matters is correct.

L.R. 56.1 requires that statements of facts aionallegations of matel fact and that
factual allegations be supported by adnbiesrecord evidenceSee L.R. 56.1Malec v. Sanford,
191 F.R.D. 581, 583-85 (N.D. Ill. 2000). The Sewe@ircuit repeatedly has confirmed that a

district court has broad disation to require strict contipnce with L.R. 56.1. See.g., Koszola

2 See [67], Ace’s Local Rule 56.1(a)(3) StatemenFaéts (“Ace SOF”); [83], Defendants’ Response to
Ace’s Local Rule 56.1(a)(3) Statement of Facts (“Defs. Resp. SOF”) and Defendants’ Local Rule
56.1(b)(3)(C) Statement of Additional Facts (“Def@AF-"); [88], Ace’s Response to Marn’s Local Rule
56.1(b)(3)(C) Statement of Additional Facts (“Ace Resp. Defs. SOAF").



v. Bd. of Educ. of the City of Chicag®85 F.3d 1104, 1109 (7th Cir. 200@yrran v. Kwon153
F.3d 481, 486 (7th Cir. 1998) (citingidwest Imports, Ltd. v. Coval,l F.3d 1311, 1317 (7th
Cir. 1995) (collecting cases)). Where a partydféered a legal conclusiaor a statement of fact
without offering proper evidentiprsupport, the Court will notamsider that statement. Seeg.,
Malec,191 F.R.D. at 583 Additionally, where a party improperly denies a statement of fact by
failing to provide adequate or proper record support for the denial, the Court deems that
statement of fact to be admitted. %eR. 56.1(a), 56.1(b)(3)(B)see alsiMalec,191 F.R.D. at
584. The requirements for a response under Lochld B6L1 are “not satisfied by evasive denials
that do not fairly meet the substarmfethe material facts assertedBordelon v. Chicago Sch.
Reform Bd. of Trs.233 F.3d 524, 528 (7th Cir. 2000). n&ily, the Court disregards any
additional statements of fact camted in a party’s response brief rather than in its statement of
additional facts. See.g.,Malec,191 F.R.D. at 584citing Midwest Importsy1 F.3d at 1317).

Ace is a Delaware corporation with its mpal place of business in Oak Brook, lllinois.
Ace SOF 1 1. Ace is ateler-owned cooperative in the hardeandustry that is wholly owned
by its independently operated member storibk. It purchases mercharséi from suppliers in
large quantities and resells thaerchandise in smaller quantgtiext favorable prices to its
member stores.ld. Marn is a New York corporation with its principal place of business in
Cortland, New York. Ace SOF { 2. Prior totGmer, 2006, Marn did business under the name
of “Arnold’s Ace Hardware® 1d.; Defs. Resp. SOF { 2, Ex. ®ep. of Michael Arnold at
131:3-20).

When approached by Ace in 2003, Marn showsddrest in becoming an Ace member

store after having problems with another hamgw@ooperative, Tru-Value Company. Ace SOF

% Under what name the hardware store owned by Mas operated after October, 2006 is disputed by
the parties.
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1 3; Defs. SOAF T 27. Marn and Ace negied and entered into an Ace Membership
Agreement (the “Agreement”) in lllinois in éar2004. Ace SOF 11 4, 5; Ace SOF, Ex. 1. Ace
initially extended Marn a $35,000 cietimit (Ace SOF  5), which isubsequently increased to
$40,000.00. Defs. Resp. SOF 1 5, Ex. B ((December 9, 2004 Letter from Hampton to Arnold)
(“As discussed your credit limit has been set at $40,000")).

At all times relevant to this dispute,c& used a merchandise order monitoring system
referred to as “ADSO” — Automatic Deletion ofo8k Orders — that deleted merchandise orders
when a customer exceeded its dréohit with Ace. Ace SOF { 8. Ace and Marn agree that the
ADSO applied when a member, such as Marogeged its credit limit by more than 50%. Ace
SOF 1 8; Defs. Resp. SOF T 8. ADSO wadliappgo Marn’s orders multiple times over the
course the two and a half year relationshice SOF 8. Although delays in receiving stock
orders for merchandise as a result of thdiegipon of ADSO to Marn’s account occurred over
the course of the relationship, Ace alwaysnudtiely released the order to Marn, and Marn
received the stocthat it ordered. Ace SOF { 17; Ace Resp. 8eSOAF 1 24, Ex. 5 (Arnold

Dep.) at 157.

* Defendants argue that Marn’s credit limit wasr@ased to $60,000 as of December 9, 2004, citing to
the letter from Gordon Hampton to Michael Arnold. Defs. Resp. SOF 1 5. However, Exhibit B states
only that as of that date, Marn’s credit limit is $40,000. The letter goes on to state “[w]e are willing to
extend amaximum credit limit of $60,000 as long as your accountusrent as of the printing of your

most recent statementfd., Ex. B (emphasis added). What is waelis whether Marn’s account was in

fact current at the time of the printing of its most recent statement with Ace following receipt of this
letter. Defendants do not make any such assertidimein own L.R. 56.1 statement of additional facts.
SeeMaleg 191 F.R.D. at 584holding that “Rule 56.1(b)(3)(B) “provide thenly acceptable means

* * * of providing additional facts”). Defendantlirther argue that Marn’s credit limit frequently
changed for a variety of reasons;lirding holiday season, direct shiglers, and Marn’s ratio of current

to future obligations. Defs. Resp. SOF { 8. Ag#iaf assertion is improper. To the extent that new
facts outside of the scope of the original statement are introduced, they should be included in the
responding party’s statement of additional facior these reasons, the Court disregards Defendants’
assertion.

®> Ace contends that Marn repeatedly exceeded éditclimit over the course of the relationship. Ace
SOF 1 8, Ex. 4 1 8. In response, Defendants atgieMarn was owed a set-off credit for stock during



According to Ace’s records, Ma's credit balance increasedbstantially ovethe course
of 2006° Ace SOF T 10, Ex. 4 § 10. In Apri2006, Marn’s outstanding balance was
$37,561.00.1d. By early September, 2006, Mamached a balance in excess of $59,510L00.
By mid-September, 2006, Ace’s records reflectt thlarn’s outstanding balance reached more
than $75,000.00.I1d. That balance reflected a stodppayment of $11,697.34 from Marn to
Ace. Id.; Defs. Resp. SOF 10, Ex. E at 3€&mber 11, 2006 Letter from Arnold to
Hampton) (Arnold stated that “| stoppedyp#nt on the most recent transfer of $11,697.34 in
order to recoup some of the funds you have gedeon together with éhoverdue credits that
Ace has continually ignored.”)). As of @ter, 2006, Ace’s records reflected that Marn’s
outstanding balance reached $77,624.00. Ace SOF fThe Agreement obligated Marn “[t]o
pay all amounts shown as currently due on the Company’s [Ace’s] billing statement for
purchases of merchandise, supplies, and sermeel® by Member.” Ace SOF { 21, Ex. 1. The

outstanding balance on Marn’s statement aAuwgjust, 2007, the amount used for purposes of

this same period (due to an accounting error arcedito Ace members on September, 5, 2007 which
resulted in a net difference of $154 million) andttthe improper accounting caused Marn’s credit limit

to appear artificially high. Ace SOF { 8; DefsedR. SOF 11 7, 8, Ex. C. The argument that the
accounting error caused Marn’s credit limit to apdegh, however, improperly asserts an argument in
Defendants’ response rather than in their additistetement of facts and introduces new facts to which
Ace cannot reply. It also is wholly unsupporte@n its face, the letter does not offer facts that run
contrary to Ace’s assertion that Marn exceeded #slitlimit over the course of the relationship. The
letter to which Defendants refer, signed by Ray @hiffthen President and CEO of Ace, states that the
accounting issue discovered was related to the rédion of the company’s 2006 “general ledger” and

its “perpetual inventory” balance. Ex. C. The Court finds the issue to be disputed and therefore takes no
position as to its truth. The letter also states that fshi®t a one-year issue; the error accumulated to this
point over a number of years, probably five at leakd.” Defendants further contend, however, that Marn
experienced cancellation of orders or partial orders of merchandise or supplies by ADSO even when
Marn’s credit limit was not exceeded. Defs. Resp. SOF { 8, Ex. D 1 4 (Arnold Affidavit). Again,
Defendants failed to comply with the local rules byirfg to properly set out this fact in their statement

of additional facts, which would have allowed Ace the opportunity to respond to this assertion.

® Although Defendants deny Ace SOF { 1@énentirety, the denial is cdmsory and therefore improper.
Because Defendants fail to provide contrary evidentmoof sufficient to call into question the credit
balances listed in Ace SOF { 10, those sums areatbanmitted pursuant to L.R. 56.1(b)(3)(B). See
Raymond v. Ameritech Corp2005 WL 525421, at *3 (N.DIll. March 4, 2005) (citing L.R.
56.1(b)(3)(B)) (“The opposing party’s failure to controvert the moving party’s statement of fact results in
the moving party’s version of the fact being admitted”).



the motion before the Court, was $81,298.03. Ace SOF { 7, Ex. 6. Ace now seeks payment of
$71,598.03, reflecting a credit of $9,700 for Marn’seAstock subtracted from the current
outstanding balance due to Ace accordingato August, 2007 statement in the amount of
$81,298.03. Ace SOF T 7, Ex.’6.Any patronage dividends oweéd Marn should have been
applied to Marn’s account asrpaf an automated process ptarmination. Ace Resp. Defs.
SOAF { 29; Defs. SOAF, Ex. ((lampton Dep.) at 69:20-22.

On October 2, 2006, Ace terminated Mar®se membership, giving notice that the
termination would be effective as of Octolgr2006, and maintaining th#dte terms of Article
lll, Section 2 of the Agreemehtd triggered the termination. Ace SOF | 11, Ex. 9 (Termination
Notice, bates-labeled 00193), Ex. 1 (Agreemenb), &efs. Resp. SOF { 11. Atrticle Ill, Section
2 of the Agreement statesipon three (3) days advance wveittnotice to the Member, the
Company may terminate this Agreement in thergwf a delinquency on the part of the Member
in making payment for merchandise or servea@splied by the Company tbe licensed location
in time for receipt thereof by the Company not mtran fifteen (15) days after the date on
which such payment is due.” Ace SOF, Ex. b.atin addition, the termation notice informed

Marn that it must remove ‘BACE identification from Store 12220-E and discontinue use of the

" Defendants fail to provide any evidentiary supgdor their response to Ace SOF § 7. Defendants

“admit[] that the statements attached [at Ace SOF @accurately reflect the sums owed to ACE for
merchandise and services but have insufficient infoonat determine the accuracy of the set-off credit

for stock due to an accounting error announcedde Members on September 5, 2007, of an estimated
$154,000,000.00 * * *.” Defs. Resp. SOF | 7, Ex. C. However, a party may not, at the summary
judgment stage, rely on statements that it does notddfieient information to respond to a statement of
fact. SeeBledsoe v. Potter2005 WL 2230188, at *3 (N.D. lliSept. 7, 2005) (“Responses such as
‘without sufficient information to admit or dengre unacceptable at the summary judgment stage”); see
alsoWilliams v. Elvyeal63 F. Supp. 2d 992, 994 (N.D. lll. 2001) (citidgrazanos v. Madison Two
Assocs. 147 F.3d 624, 626 (7th Cir. 1998) (noting that a non-moving party’s response that it is without
knowledge or information sufficient to admit or dengtatement of fact was “an equivocation [that] is an
admission, not a denial”). Defendants’ statement regarding the $9,700 set-off amount for the returned
stock is insufficient to avoid admission. Defendaoffer no evidentiary support tying the allegations
regarding Ace’s global accountingr@rs requiring reconciliation betweekce’s general ledger and their
actual inventory records to an improper computatibthe $9,700 set-off Ace edits to Marn in this
specific instance. Thus, Ace’s calculation of ther0,for the stock set-off is deemed admitted.



Ace name and trademarks in connection withriMabusiness.” Ace SOF, Ex. 10 (Termination
Notice), bates-label 00193.

In Article Il, Section 7, the Agreement spiges that “[i]f the Member continues,
following such termination, to display at or haaktixed to the location any such identification
signs bearing the marks of the company [AdBEn the Member [Marn] agrees to pay the
Company [Ace] a fee in the amount of TEhousand Dollars ($10,000.00) per month, payable
on the first day of each and every month duringcvtany such identifidéon sign continues to
be affixed to or displayed atdHicensed location for one or neodays.” As of June 18, 2007,
Marn had not removed Ace signage from itsedftant, but promised to do so by June 22, 2007.
Ace SOF, Ex. 10 (e-mails between counselAce, David Fish, andaunsel for Defendants,
Kenneth Runes); Ace SOF, Ex. 5 (June 13, 286070ld Dep. at 127:1-128:25). Atrticle II,
Section 7 also specifies that “the Member [NMdurther agrees that it will pay promptly, upon
demand, any and all of the Company’s [Ace&Zists and expenses, including reasonable
attorney’s fees, incurred by the Company in exsngi any of the aforesd rights and remedies
[in Article II, Section 7.].” Ace SOF, Ex. 1 at 3.

In addition to Marn’s contractual obhtjons to Ace under the Agreement, Arnold
individually guaranteed Marn’s performance untlee Agreement pursuant to a Guaranty of
Credit executed in favor of Ace. Defs. Arf49] 11 19, 22; Ace SOFEX. 11 (Guaranty of
Credit). Under the Guaranty of Credit,dtd “unconditionally guaranteed” to Ace and its
successors and assigns that Maould “fully, promptly and faithfully perform, pay when due,
and discharge the full amount of all of [Marn’s] present obligations” to Ace, as well as “all future
obligations to [Ace] hereafteincurred by [Marn] in conneicin with the purchase of

merchandise or supplies from [Ace], or in conti@twith services renddayy [Ace] for [Marn].”



Ace SOF, Ex. 11 at 1. Arnold alsgreed to pay Ace ‘latosts and reasonaldétorney’s fees or
expenses incurred as a result of Mamon-payment.” Defs. Ans. { 23.

Marn and Arnold assert in Couhbf their counterclaim thaf\ce breachedhe terms of
the Agreement. See Defs. ARounterclaim [35]  13. In & pleadings, Defendants did not
identify the specific sections of the Agreem#émdt they contend Ace ofated. Nor were they
required to do so under the noteading standard of the FedeRalles of Civil Procedure. See
Fed. R. Civ. P. 8(a)(2) (“A pleadinthat states a claim for reliefust contain * * * a short and
plain statement of the claim showing that the pbeas entitled to relief.”). However, in their
interrogatory responses, Defendants identifiece fprovisions of the Agreement that they
contend Ace breached. Ace SOF | 14, Ex. 2 at patincular, Defendants alleged that Ace: (i)
breached the right to purchase provision set fattArticle |, Section 2f the Agreement; (i)
misapplied ADSO to Marn’s orders resulting in thenial of merchandiseoatrary to Article I,
Section 2; (iii) advertised the Ace Internet sitith advertising materials violation of Article
II, Section 3; (iv) refused to issue credits fate payment charges applied against Marn that
were the result of a misapplication of ADSO iwlation of Article Il, Section 11; and (v) failed
to deliver “retail support” as promised pursuanftticle I, Section 3.Ace SOF, Ex. 2 at 2.

I. Standard of Review

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). In deté@mmg whether there is genuine issue of fact,
the Court “must construe the facts and drawedkpnable inferences in the light most favorable

to the nonmoving party.’Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 2004). To



avoid summary judgment, the opposing pamyst go beyond the pleadings and “set forth
specific facts showing that thei® a genuine issue for trial. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 250 (1986)nternal quotation marks and citatiomitted). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury coutdturn a verdict for the
nonmoving party.” Id. at 248. The party seeking sumwy judgment has the burden of
establishing the lack of any genaiissue of material fact. S&mlotex Corp. v. Catretg77
U.S. 317, 323 (1986). Summarydgment is proper against ‘@arty who fails to make a
showing sufficient to establish the existence ofelament essential to that party's case, and on
which that party will bear #anburden of proof at trial.'ld. at 322. The non-moving party “must
do more than simply show th#tere is some metaphysical dowds to the material facts.”
Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586 (1986). “The mere
existence of a scintilla of evidence in supporthe [non-movant's] positiowill be insufficient;
there must be evidence on which the jumuld reasonably find for the [non-movant].”
Anderson477 U.S. at 252.
Il Analysis

A. Ace’s Breach of Contract Claim against Marn, Inc. under the Agreement

Ace moves for summary judgment on its breathontract claim on two grounds. First,
Ace contends that summary judgnt is appropriate on itsatin for unpaid merchandise and
services under the Agreement in the amour§i7df,598.04, plus prejudgment interest pursuant to
815 ILCS § 205/2, because Marn breached its obligations under the Agreement. Second, Ace
submits that it is entitled to summary judgmenitsrclaim for signage wiation under the terms
of the Agreement in the amount of $90,000 for nine months of unlawful use of the Ace name

and/or logo at Marn’s store.



The Agreement specifies that “all provisionstlis Agreement shall be interpreted and
construed in accordance with theviaof lllinois.” Ace SOF, Ex. 1 (Agreement) at 6, Article V,
Section 1(a). Under lllinois lavihe elements of a cause of actfonbreach of contract are “(1)
the existence of a valid and enforceable cont(@¢tthe performance of the contract by plaintiff;
(3) the breach of the contract by defendamigi (4) a resulting injury to plaintiff.”Priebe v.
Autobarn, Ltd.240 F.3d 584, 587 (7th Cir. 2001) (quotidgkox v. Bell,195 Ill. App. 3d 976,
992 (5th Dist. 1990)). Ace and Marn enteretb ithe Agreement at issue in early 2004. Ace
SOF § 5. The briefing on summary judgment Aze’s breach of contract claims (Count I)
reflects the absence of any dispute between thepas to the validity and enforceability of the
Agreement as a whofe The Court’s analysis therefore witicus on the last three elements.

1. Ace’s Performance under the Agreement

Although neither party directly addressed & in the summary judgment briefing, the
Court must consider whether Aperformed its obligations underettAgreement, as it must have
done to recover for a breach ofntact under lllinois law. SeBriebg 240 F.2d at 587. In
arguing that summary judgmertaild be entered in its favor on Defendants’ counterclaim, Ace
contends that it did not breach any terms @& #Agreement, thus necessarily implying that it
performed its obligations under the AgreemeAte Mem. at 9. Ace argues that Defendants’

allegations regarding breach are,notfact, grounded in the termsthie contract itself but rather

8 Defendants admitted in their answer filed February 1, 2007 that the Agreement is a “legally binding
contract.” Defs. Ans. at § 14. The Court doeshaekedge, however, that Defendants raise a question
about the enforceability of the signage provision ia fkgreement set forth in Article Il, Section 7,
claiming that the liquidated damages sought by Ace are an unreasonable penalty. Defendants do not
argue, however, that the signage provision invaliddtesntire agreement (which would be contrary to

their earlier admission), and the Agreement it$el6 a severability provision that specifies “if any
provision of this Agreement shall beeld illegal or void, the validity or the legality of the remaining
portion hereof shall not be affected thereby” in ¢lwent that the Court should find the signage provision
unenforceable. Ace SOF, Ex. 1 at 6 (Agreement at Article IV, Section 1(c)).

10



seek to impute “silent” obligationgpon it contrary to Illinois law.ld. (citing Eichengreen v.
Rolling 325 Ill. App. 3d 517, 525 (1st Di2001)). The Court agrees.

The closest that Defendants come to an argument that Ace failed to hold up its end of the
bargain under the terms of the Agreement &rthontention that A& misapplied ADSO when
Marn’s account was current and then failed teddr Marn for late ées stemming from that
misapplication under Article Il. The same argutsespply to Defendants’ claim for a “credit”
against amounts owed by Marn for unpaid merchandisein8ae Section 111(A)(2) However,
with respect to the former, Defendants concdu® Marn received the merchandise that it
ordered. Ace Resp. Defs. SOAR4, Ex. 5 (Arnold Depat 157. And with rgpect to the latter,
Defendants fail to point to any latees assessed against Marthi@ record. In fact, Defendants
do not appear to dispute that teemsof the Agreement itself were not breached. See Defs.
Opp. at 7-8. Instead, they acknowledge that thmgsdavor Ace, but suggest that this case is
appropriate for consideration tiie “provisional admission apm@oh to contract construction”
because “[D]efendants have created multipleessof fact as to whether ACE made multiple
promises in inducing MARN tbecome an ACE member, thenulied the rug out’ from MARN
after it became a memberld.

Defendants’ response raises two issues. t,Hirefendants’ argumerihat Ace failed to
perform obligations to pursuant to “multiplgromises inducing Marn to become an Ace
member” is not at issue in thimse. That argumestiggests that Defendants were fraudulently
induced into the agreement—and this Couready has ruled that no claim for fraudulent

inducement exist. See [52], Order dated July 19, 2007. The question for purposes of

° Similarly, Defendants attempt to establish some evidgnbasis for such an argument in their L.R.
56.1 statement of additional facts. Seg, Defs. SOAF | 25. Defendants propound a number of facts
which are alleged “representations” made by ced&e employees to Defendants and which Defendants
state they “relied on * * * in deciding to have NRAN become an ACE member and in deciding that

11



considering whether Ace is entitled to summargigment on its breach of contract claim is
whether Ace performed its ob&gons under the terms of tihgreement—and any failure to
follow through on promises made prior to theesgnent is irrelevant to that inquiry.

Second, Marn’s suggestion that this Cdoitow the “provisional admission approach”
and consider extrinsic evidence — i.e. evidence aeitsf the four corners of the contract — to
determine whether Ace complied with the Agresamraises additional problems. The lllinois
Supreme Court has not adopted the provisicdission approach in lieu of the more
traditional “four corners rule” of contract terpretation where the contract is facially
unambiguous. SeRiver's Edge Homeowner'ss&'n v. City of Naperville353 Ill. App. 3d 874,
879 (2nd Dist. 2004) (citing\ir Safety, Inc. v. Teachers Realty Corp85 Ill.2d 457 (1999))
(noting the lllinois Supreme Court had not “sqpr@ddressed the validity of the provisional
admission approach in lllinois” iAir Safety. In Air Safety,the lllinois Supreme Court
forestalled a determination of whether the mnal admission approach should be adopted in
lllinois because it found that approach was inagglie where the partiesbntract contained an
explicit integration clauseAir Safety 185 1ll.2d at 464. However, the lllinois Supreme Court
aptly summarized the rule as follows:

Under the provisional admissiorp@oach, although the language of a
contract is facially unambiguous, artyamay still proffer parol evidence
to the trial judge for the purpose of showing that an ambiguity exists

which can be found only by lookingeyond the clear language of the
contract. [Citation.] Under this rtieod, an extrinsi@ambiguity exists

ARNOLD would personally guarantARN'’s liability to ACE.” Id. To the extent that that Defendants
attempt to argue that those representations were hyaideividuals that Defendants believe are agents of
Ace and that they were “fraudulent,” the argumsmnisplaced because Defendants’ claim for fraudulent
inducement has been dismissed. Moreover, Defendamsdr¢heir breach of contract claim in terms of
breach of specific provisions of the Agreement and not in terms of breach of additional promises that
were ancillary to the Agreement itself. SeefddeAm. Counterclaim  13; Ace SOF, Ex. 2 at 2
(Defendants’ interrogatory responses listing their bdsesheir breach of contract claim, all tied to
specific provisions of the Agreement). Thus, theesentations noted above never have been and are not
now an independent basis for Defendants’ breach of contract claim.
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‘when someone who knows the contextlod contract would know if the
contract means something other tharatvhseems to mean.’ [Citation.]

Id. at 465. Here, Defendants ackriedge that the contract facially unambiguous as a matter
of law and fail to point to any specific extrinsgvidence for the Court to consider whether an
ambiguity exists outside the plain meaning of ¢batract. Accordinglyeven if the Court were
to follow the provisional admissins approach, Defendants hawvet offered any evidence in
support of their proposed construction. The Cauriot required to “scour the record” to find
such evidence; it is the burden of the party estiig summary judgment to point to information
to show that a genuinissue of fact exists Ruffin-Thompkins v. Experian Info. Solutions, ,nc.
422 F.3d 603, 610 (7th Cir. 2005). Thus, the Court finds that there is natedid@at Ace
performed its obligations underetherms of the Agreement.
2. Unpaid Merchandise and Services

With respect to the claim for unpaid meandise and servicesnder Count I, two
guestions arise: (i) whether Ace can show, fieability standpoint, tht there is no genuine
issue of fact supporting the claim that MarneswAce for the unpaid merchandise and retail
services under the terms of therAgment and thus is in breach of its terms and (ii) if summary
judgment on liability is appropriate, whether Acan show that no genuingsue of fact exists
with respect to the amount of damages reldte the unpaid mercharsdi and retail services
owed by Marn as a result of the breath.

On the issue of liability, #re is no dispute that Marowes Ace money for unpaid
merchandise and retail credits in breach @& tbrms of the Agreement, and thus summary
judgment in favor of Ace is appropriate. Therégment specifies that Marn, Inc. was “[tjo pay

all amounts shown as currently doe the Company’s [Ace’s] billig statement for purchases of

197 1f there is genuine issue on the amount of damages, Rule 56(d)(2) permits a district court to render an
interlocutory summary judgment on liability alone.
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merchandise, supplies, and services made by [Marn].” Ace SOF, Ex. 1 (the Agreement).
Defendants do not dispute the enforceability aé tprovision of the Agreement. In fact,
Defendants have admitted that Marn owes fomey. In their opposition, Defendants concede
that “Arnold has been corrdégt quoted in his deposition aadmitting that Marn owes
approximately $75,000 for merchandise and retailisesvbefore credits and setoffs.” Defs.
Opp. at 4; see also Ace SOF, Ex. 5 (Arnold Dep. at 10: 5-19) (admitting Marn owes Ace
approximately $75,000 before considering gdie set-offs and credits owed).

Therefore, with respect toreach of the Agreement’s provisions on unpaid merchandise
and retail services, the question that remains before the Court is whether any genuine issue of
material fact exists as to the amount ddmages Ace claims it iswed by Marn, given
Defendants’ argument that Ace failed to applyaertredits and set-offs that Defendants claims
are due to Marn. Ace seeks $71,598.03 in dgwmdaor the unpaid merchandise and retail
services, plus pre-judgment inest pursuant to 815 ILCS § 205/3ee Ace Mem. at 5; Ace SOF
7 7. Defendants contend that Masnowed certain credits andts#fs that should be deducted
from the money owed for thisaim, suggesting that a genuirssue of fact exists as to the
amount of damages. From Deéants’ arguments, the Court cdiscern three categories of
credits or set-offs that Defendarielieve Marn is owed(i) a credit for stock returned by Marn
to Ace after the termination dhe agreement (and which Aceshdetermined has a value of
$9,700.00 in its calculation of damages sought, tredihis amount to Marn against its claim
for the outstanding statement balance); (@iedits for patronage dividends owed since
termination; and (iii) credits for misapplicatioof the ADSO system. See Defs. Opp. at 4.
Defendants argue that Ace, as the moving partgs ‘the burden of establishing that there is no

genuine issue of material fact with regaodboth liability and damages,” including any amount
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of “set-offs.” Id., citing Fed. R. Civ. P. 56. In respongee offers three arguments: (1) Ace
does not bear the burden of proving any amourdetfoff, but instead that burden rests with
Marn; (2) by failing to deny Ace’s statement att setting forth Ace’s calilation of the set-off
credited to Marn, Defendants have in effeandted Ace’s number; and (iii) Marn has waived
its right to any set-off for amounts due becaustebaants failed to identify a set-off claim as an
affirmative defense. See Ace Reply [89] at 3.

The parties have confused the analysis tmrs@ering any credits (or “setoffs”) in this
case. The Seventh Circuit teaches that prior to the promulgation of the Federal Rules of Civil
Procedure, the common law equitable doctrimesetoff” and “recoupment” encompassed the
methods by which a defendant could seek to cedts liability by pleadig that the plaintiff
owed it money. Se€oplay Cement Co., Ing. Willis & Paul Group 983 F.2d 1435, 1440 (7th
Cir. 1993). “The plea was called ‘recoupment’ i& thlaintiff’'s debt to the defendant arose out
of the same transaction as thdeselant’s liability to the plainti and ‘setoff’ if it did not.” Id.
Thus, recoupment is the ancestor of a cosgiyl counterclaim required under Rule 13(a), and
setoff is the ancestor of a permissiweigterclaim brought pursuant to Rule 13(lm).

In Coplay, the Seventh Circuit held that setaff now a purely procedural doctrine
supplanted by the permissive counterclaim argl téth the exception afvo narrow areas of
law (banking and bankruptcy), “Iball its equitable foliage.”ld. at 1441. Therefore, a claim
for setoff, or recoupment for that matter, is antaffirmative defense bause it does not destroy
the plaintiff's right of action. Se€ipa Mfg. Corp. v. Allied Golf Coral995 WL 337022, at *2
(N.D. lll. June 1, 2005) (citations omitted) (strig an affirmative defense for setoff where the
court had previously dismissedpermissive counterclaim on the same theory); seeCaiptay;

983 F.2d at 1440. A claim for setoff or recoupmemiastechnically a “defese” at all, but must
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be plead as a counterclaim pursuant to RuleTt81s, any claims that Marn has against Ace for
the purpose of reducing its dages owed under Count | for breachthe Agreement must be
encompassed within Defendants’ counterclaim. 8eg,Coplay, 983 F.2d at 1441 (“[A] setoff,
so far as relevant here, is just a ®ilid the permissiveounterclaim.”)

Whether the relief that Defenals seek is labeled a clainrfsetoff’ or “recoupment” is
irrelevant. The question of whether Marn would be entitled to a “credit” that would reduce the
net amount of damages owed by Marn to Ace loa determined only after Defendants proved
their counterclaim. Defalants, not Ace, bear the burdenpobof on that counterclaim. Sée
J. Brach Corp. v. Gilbert Int'l In¢.1991 WL 148914, at *1 (N.D. lllJune 18, 1991) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

Ace has credited Marn $9,700.00 for redrAce stock, and only seeks $71,598.03 for
Marn’s breach related to unpamlerchandise and retail servicasder Article 1l, Section 11 of
the Agreement. Ace SOF { 7. That amawfiects the outstanding balance of $81,298.03 on
the last available statement from August, 2007, less the $9,700.00 credit issued to Marn. Ace
SOF 1 7, Ex. 6. Defendants provide no evidengefitte the amount of the outstanding balance
of $81,298.03 from the last availald@atement, as set forth and supported in the record by Ace.
Id.; see alsanfra, Section | at 6, n.5Therefore, the Court finds thate is entitled to summary
judgment on its claim related wenpaid merchandise and reta#rvices arising from Marn’s
breach of the Agreement in the amount of $71,598.03, the full amount sought by Ace.

Finally, Ace claims that it is entitled toggudgment interest on any amount awarded for
its claim related to Marn’s breach of the Agresrwith respect to unpaid bills. Specifically,
Ace argues that 815 ILCS § 205/2 (the “lllinoisdrest Act”) applies because Marn admitted to

owing the entire balance sought by Ace.eeSAce Mem. at 5. Defendants counter that
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prejudgment interest is inappropriate here bseabhe amount owed by Marn was in dispute and
therefore not readily ascertainaplnd the dispute arose outaofood-faith relationship between
the parties. See Defs. Opp. at 5.

The lllinois Interest Act providethat “[c]reditors shall be allowed to receive at the rate of
five (5) per centum per annum for all mgeeafter they become due on any bond, bill,
promissory note, or other instrument of tmg* * *.” 815 ILCS § 205/2. Under lllinois law,
statutory interest may be recogd at the discretion of the couf the party seeking interest
meets the statutory requirements. Beaweritech Info. Sys., Inc. v. Bar Code R83], F.3d 571,
575 (7th Cir. 2003) (citin@@ank of Chicago v. Park Nat'| BanR77 Ill. App. 3d 167 (1st Dist.
1995)). The “instrument of writing” provision of@éhnterest Act incorporates two requirements
into a claim for interest Is®d upon a written instrument, such as a contract. A8ass v. Am.
Int'l Group, Inc, 339 lll. App. 3d 669, 674 (1fist. 2003). First, thevritten instrument must
establish a debtor/creditor relationshifd. (citing Mut. Serv. Cas. Ins. Co. v. Elizabeth State
Bank 265 F.3d 601, 628 (7th Cir. 2001)). Secondwihi#en instrument must contain a specific
due date.ld. (citing Res. Ins. Co. v. General Ins. Co. of America lll. App. 3d 272, 275-276
(1st Dist. 1979) (and cases citdtbrein)). Third, for any recowe under the Intest Act, the
creditor must prove that the money due (heréeurthe terms of an instrument in writing) is a
liquidated amount or subjetd easy computationAmeritech 331 F.3d at 575 (citingansas
City Quality Constr. v. Chiasspt12 Ill. App. 2d 277 (4th Dist. 1969)).

The Court notes that Defendants do not assirwhether the Agreement establishes a
creditor/debtor relationship, nor do they comtethat the Agreement fails to qualify as an
“instrument in writing” under théerms of the Interest Act. $tead, Defendants argue that the

amount owed to which the interest would hgplaed is not easily coputed in view of the
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dispute over the credits allegedly due to MdrnDefs. Opp. at 5. However, as the Court
explained above, any credit available to Marrstrioe considered iDefendants’ counterclaim
and not as a defense that affects the amoumtddier Marn’s failureto pay its outstanding
balance for merchandise and retail serviceg\ccordingly, the amount due was easily
ascertainable—it was the amount $erth in the last available statement reflecting Marn’s
outstanding balance to Ace, $81,298.03. Ace SOF 1 7, Ex. 6.

As noted above, in order to state a claimd@tutory interest badaupon an “instrument
in writing,” the writing itself must establish@aeditor/debtor relationship and contain a specific
due date for the amount outstanding. Both requargs are satisfied here. By obligating Marn
“[tlo pay all amounts shown as currently due tbe Company’s [Ace’s] billing statement for
purchases of merchandise, supplies, andicvnade by Member” (Ace SOF { 21, Ex. 1),
Article II, Section 11 of the Agrement created a creditor/debtelationship as required under
the Section 205/2 of the lllinois Intest Act. In fact, Defendantsawve conceded that Marn owed
money to Ace for the merchandiard retail services received. See Defs. Opp. at 4. And the
Agreement clearly specifies a date upon whith outstanding amounts are due. Atrticle I,
Section 11 of the Agreement goes on to statettieaMember [Marn] agrees “to pay all amounts
shown as currently due on th€@ompany’s [Ace’s] billing statements for purchases of

merchandise, supplies and services made byVmber . . . with such promptness as shall

1 Defendants also contend that the Court should forgo awarding Ace prejudgment interest because “the

failure of Marn and Arnold to pay on the account w&g reflective of a continuing good-faith dispute.”

Defs. Opp. at 5. In lllinois, that argument caneotceed. “If [the statute’s] requisites are satisfied,
interest attaches to the amount due under the metrti of writing as a matter of law * * *. [T]he
existence of a good faith dispute as to liability does not affect the operation of the statute [815 ILCS §
205/2] under these circumstance3.émaso v. Plum Grove Bank30 Ill. App. 3d 18, 29 (1st Dist. 1985)

(citing First Arlington Nat'l Bank v. Stathjsl15 Ill. App. 3d 403, 416 (1st Dist. 1983)); see dlsmal

Barge Co. v. Commonwealth Edison (2002 WL 31356455, at *1 n.1 (N.D. lll. Oct. 16, 2002) (noting

that while a good faith dispute could preclude an award for prejudgment interest in a claim brought for an
unreasonable refusal to pay under the lllinois Interest Act, such a dispute does not preclude the recovery
of prejudgment interest on money duwlar an instrument of writing).
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enable the Company [Ace] to receive paymamiater than the 10th day following the date of
the statemerit Ex. 1 at 4 (emphasis added). lllin@isurts have determined that a “due date”
need not be a date certain, but can be an “inhdegat defined by the terms of the instrument in
writing. See,e.g, PPM Finance, Inc. v. Norandal USA, In@98 F.3d 889 (7th Cir. 2004)
(citing Res. Ins. Co. v. Gen. Ins. Co. of ARY. lll. App. 3d 272 (1st Dist. 1979) (finding that the
“plain terms” of the writing aissue, a subordination agreemensigeated the time of default as
an “inherent” date for outstanding money duéfisient to trigger entittement to prejudgment
interest).

In sum, the Agreement qualifies as an “instemmin writing” that evidences the creation
of a creditor/debtor relationship between Acel dMarn and provides a epfic due date for
payment of an easily ascertainable amount. Akans 339 Ill. App. 3d at 674. Thus, Ace is
entitled to prejudgment interestasnatter of law under 815 ILCS § 205/2.

3. Signage

Ace also contends that Mua breached its post-termination obligations under the
Agreement by failing to remove three large sigearing the Ace name from its storefront and
store. For that alleged breach, Ace seeks damaf $10,000 per month as provided in Article
Il, Section 7 for a total of $90.0000, plus attorney’s fees and costs. See Ace Mem. at 5.
Defendants respond that Ace has not offered an degpilon as to why thisum is reasonable or
bears any relation to the damage it actually suffegiven the other Ace stores in the area and
Marn’s efforts to advise its customers and dans that it no longer was affiliated with Ace.

Defs. Opp. at 5. Defendants furtleentend that the provision asue — Article 1, Section 7 —is
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a penalty clause that is unenforceable under lllinois law, rather than a proper liquidated damages
provision. Id.*?

Specifically, Defendants argue the clauseingnforceable because the “fixed amount”
(presumably the $10,000 per month fee) bearseagsonable relationshijp the damages that
Ace claims to have incurred aate has not argued or proved tligt damages are difficult or
impossible to quantifyld. (citing Hidden Grove Condo. Assoc. v. CrooR&8 Ill. App. 3d 945,
947 (3rd Dist. 2001){United Order of Am. Bricklayerand Stone Masons Union No. 21 v.
Thorleif & Son, Ing. 518 F.2d 331 (7th Cir. 1975)). Ace counters that (1) Defendants have
failed to show that the provision allows for a penalty rather than a fee that Ace contends was
designed to protect its intellectyaroperty rights; (2) Defendantsilied to assert that the clause
was an unenforceable penalty as an affirmaliense and thus waived their argument; and (3)
Defendants failed to meet their burden of shmgahat the damages assessed under the provision
were unreasonable. See Ace Reply at 4-5.

Defendants acknowledge that Marn breacheticler I, Section 7 by failing to remove
Ace signs from Marn’s storefront. See DefqpOat 5 (acknowledging that Marn continued to
have unlit Ace signs mounted dhe front of the store for ght-and-a-halfmonths post-
termination). Ace terminated the agreemeiffective October 5, 2006. Ace SOF, Ex. 9
(Termination Notice) at Bates label 193. Tieemination notice sent by Ace on October 2,
2006, informed Marn that it must remove “all ACE identification from Store 12220-E and

discontinue use of the Ace name and trad&mar connection wittMarn’s business.”ld. As of

2 The Agreement in Article 1, Section 7 specifiesatthi[i]f the Member continues, following such
termination, to display at or have affixed to thedtion any such identification signs bearing the marks of

the company [Ace], then the Member [Marn] agrees to pay the Company [Ace] a fee in the amount of Ten
Thousand Dollars ($10,000.00) per month, payable on the first day of each and every month during which
any such identification sign continues to be affixedntdisplayed at the licensed location for one or more
days.” Ace SOF, Ex. 1.
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June 18, 2007, Marn had not removed the Ace signage from its storefront, but promised to do so
by June 22, 2007. Ace SOF, Ex. 10 (e-mails betwcounsel for Ace, David Fish, and counsel

for Defendants, Kenneth Runes); Ace SOk, & (June 13, 2007 Arnold Dep. at 127:1-128:25).

Ace signage thus remained on Marn’s storeffontapproximately eighinonths and seventeen

days in breach of the Agreement.

Given that liability is undiputed, Defendants’ contention that summary judgment in
favor of Ace is inappropriate msu rest on their theory thahe provision at issue is an
unenforceable penalty rather than a proper liquidated damages clause. The question before the
Court therefore is whether the damages that Ace seeks for the breach of the signage provision are
enforceable.

As an initial matter, the Court finds that the meaning of the clause imposing the
$10,000.00 fee per month for non-comptia with signage removal gitermination is clear on
its face, and that the clausedse for liquidated damages. SHew Process Steel Corp. v.
Boulevard Bank Nat'| Ass;n1992 WL 14212, at *3 (N.D. lllJan. 17, 1992). A liquidated
damages clause provides a measure of damagies @vent that a contract is breach&dl. Like
the clause ilNew Process Steélvhere a $25,000 fee peonth applied in the event that work
on a real estate transaction was not completed on time), the clause at issue here is itself
contractual, provides for a measure of damagedblédnevent the contract is breached, and was
agreed upon by the partietd. Article I, Section 7 makes cleghat if Marn failed to remove
the signs from its storefront post-termiati Ace was to receivl0,000 per month, thereby
setting the amount of damages antefor this potential breach. The fact that the parties failed to
use the term “liquidated damages” in the clause is not conclusiveciting United States v.

Bethlehem Steé€lo., 205 U.S. 105 (1907)).
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Before turning to the merits regarding the enforceability of the liquidated damages clause
in Article Il, Section 7, the Court addresses Ace’s argument that Marn failed to raise
unenforceability as an affirmative defense andsequently waived it. When a party contends
that a liquidated damages provision “to whiclfréely and knowingly consented [i]s actually a
penalty and therefore void,” thparty bears the burden of prodfirst Nat’'l Bank of Chicago v.
Atlantic Tele-Network Cp946 F.2d 516, 521 (7th Cir. 1991Thus, Marn, and not Ace, must
prove that the liquidated damages clause is an unenforceable penalty provisidakeSBever
Corp. v. Carborundum Cp769 F.2d 1284, 1290 (7th Cir. 1985pjetying lllinois law); see also
Crown Products, Inc. v. Wilkinson Mfg. C4991 WL 255574, at *3 (. Ill. Nov. 26, 1991)
(citations omitted) (“lllinois places the burden of proving a liquidated damages clause voice as a
penalty on the party resisting its enforcementaple TV Fund 14-A Ltd. v. City of Naperville
1997 WL 433628 at *5 (N.D. Ill. July 29, 1997) (e party asserting ¢hinvalidity of the
liuidated damages provision [] bears the burdepro¥ing that these dameas are actually an
unenforceable penalty”).

Under Seventh Circuit law, any argument that Article Il, Section 7 constitutes an
unenforceable penalty provision must be asseas an affirmative defense. S&O Int'l Inc.

v. Pacific Scientific C9.369 F.3d 998, 1003 (7th Cir. 2004) (citations omitted); seeRdse
Communications, Inc. v. Moonlight Design, Ii&l F.3d 587, 594 (7th Cir. 1994). Fed. R. Civ.
Pro. 8(c) requires that a defendémplead an affirmative defense in its answer to the complaint.
SeeVenters v. City of Delphil23 F.3d 956, 967 (7th Cir. 1997). elhurpose of thatule is to
avoid surprise and undue prejudice to thenpifiiby providing notice and the opportunity to
demonstrate why the defense should not prevaiefandant should not be “permitted to ‘lie

behind a log’ and ambush a plafhtivith an unexpected defenseld. (citations omitted). A
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defendant’s failure to plead affirmative defense risks a findirtgat the defense is waivedd.
(citing Metro. Hous. Dev. Corp. v.iNage of Arlington Heights558 F.2d 1283, 1287 (7th Cir.
1977) (an affirmative defense “must be pleaded or it will be considered waived”).

The Court finds that Marn did not waive its affirmative defense that the liquidated
damages provision in Article Il, Section 7 constitutes an unenforceable penalty. Ace filed an
amended complaint on June 20, 2007, adding a faorht in which Ace alleged that Marn had
engaged in unfair competitiongmtices under the Lanham Act. See Ace’'s Amended Complaint
(DE 50). Count IV specifically reliedpon language in Article 1l, Section Td. In their answer
to the amended complaint filed on August 2807, Defendants incorpoeat by reference their
prior responses to the original complaint (an apph to which, from the Court’s review of the
record, Ace raised no objection) and raisedftiiewing as an additional affirmative defense:
“Plaintiff's claims are barred by public policy, besauthey have attempted to turn traditional
trademark remedies into a liquidated damages clause. However, this effect is really an
unnecessary penalty.” Am. Ang8] at 6. And while Ace poistout in a footnote that the
amended answer only pertainedthe allegations in Count 1{¥see Ace Reply at 5, n.3), the
affirmative defense included in this answer targétedexact same provisidhat is at issue here
on the breach of contract claim un@ount I: Article 1l, Section 7.

While procedurally the use of two complaints and two answers is less than ideal,
particularly given that Ace later voluntarilysthissed Count IV, the Court is bound by the record
before it. What is clear frorthat record is that Ace was owtice that Defendds took issue
with the liquidated damages provision by assg an affirmative defense in the amended
answer, even though the affirmative defense wagiedtto a specific claim. While it might be

considered fortuitous to givieefendants the benefit of theidditional pleading here, the Court
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points out that it was Acthat chose to amend its complaiotadd an addibnal count. Given
that Defendants provided noticetbeir challenge to the enforceabiliby the clause in Article II,
Section 7 in August 2007, the Court finds that Defaitsldid not waive this affirmative defense.
At that time, discovery had not yet closedgsViinute Order [57] dated July 31, 2007), and Ace
cannot show surprise or ambush if the Court camnsithe affirmative defense. Nevertheless, the
burden remains on Defendants with essto that affirmative defense.

The Court now turns to the merits of Defent$a contention that the liquidated damages
provision for the signage vidlan under Article Il, Section Zonstitutes an unenforceable
penalty. The distinction between an ew&able liquidated damages provision and an
unenforceable penalty provision is a quesiof law for the court to decidel.ake River Corp
769 F.2d at 1290 (applying lllinois law). “It is a ridéthe common law of contracts, in lllinois
and elsewhere, that unless a parties’ ex aribma&te of damages is reasonable, their liquidated
damages provision is unenforceable, as constgudi penalty intended to ‘force’ performance.”
XCOInt'l Co., 369 F.3d at 1001 (citations omittg@pplying lllinois law). INXCQ, the Seventh
Circuit observed that the reason for the rulgmgsterious” and one of éh“abiding mysteries of
the common law,” given that courts do tneeview other provisins of contracts for
“reasonableness” and that suclopsions often appear in a barged-for contract between two
sophisticated commercial partietd. The Seventh Circuit furthestated that although the rule
against penalty clauses “lingeishas come to seem rather amachronism, especially in cases
in which commercial enterprises are on both sidé the contract,” and is countered by an
emerging presumption against interpreting ligiédl damages provisions as unenforceable

penalty clausesld. (citing, among otherfenske Truck Leasing Co. v. Chemetco, BTl IlI.
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App. 3d 447 (2000)Pav-Saver Corp. v. Vasso Cord43 lll. App. 3d 1013 (1986 heckers
Eight Ltd. P’ship v. Hawkin®241 F.3d 558, 563 (7th Cir. 200Rpplying Illinois law)).

With that guidance from the court of agts in mind, the Court turns to the lllinois
standard. In order to show that the liquidated damages clause is unenforceable, the party
contesting its applicability mustemonstrate that the actualntigges arising from the signage
provision may be easilpscertained or that ehprovision is not a reasable estimate of the
damages that would result from the breach. 1Sde River Corp.769 F.2d at 1290; see also
Crown Products1991 WL 2255574, at *Energy Plus Consulting, tnv. lllinois Fuel Cq.371
F.3d 907, 909 (7th Cir. 2004) (put another wayliquidated damages clause is valid and
enforceable in Illinois where “(1) the actual dayes from a breach are difficult to measure at the
time the contract was made, and (2) the specaadunt of damages is reasonable in light of the
anticipated or actual loss caused by the brgachVhen evaluating sth a clause under the
lllinois test, courts should b&mindful that there is no fixedule applicable to liquidated
damages provisions, as each must be eteduan its own facts and circumstance&hergy
Plus 371 F.3d at 909. In addition, if the court detevs that the purpose of the clause is to
secure performance of the cat, then the provision becoman unenforceable penalty under
lllinois law. SeeCheckers Eight241 F.3d at 562.

On balance, the Court concludes that the sdaat issue is enforceable as a liquidated
damages provision. Defendants contend thatctaese should not be enforced because the
“fixed amount” bears no reasonable relationship to the damages that Ace claims to have incurred
and Ace has not argued or proved that its damages are difficult or impossible to quantify. Defs.
Opp. at 5 (citingHidden Grove Condominium Assoc. v. Crqdki8 Ill. App. 3d 945, 947 (3rd

Dist. 2001);United Order of Am. Bricklayers and Stokl@sons Union Na21 v. Thorleif & Son,
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Inc., 519 F.2d 331 (7th Cir. 1975)). That lineasfument misses the mark, because Defendants,
not Ace, bear the burden ofrdenstrating that the damages oiad are not reasonable or that
the damages were not difficult anpossible to quantify. See,g, Crown Point 1991 WL
2255574, at *3 (noting that the dleaging party who carried thburden in invalidating the
liquidated damages provision failed to citeetadence in the record showing that $550,000 was
an unreasonable estimation of the damages at @asglithus allowing the clae to stand). Marn
has not met this burden. Noticeably atisdrom Defendants’brief and supporting
documentation is any evidentiary support for lidating the liquidated damages provision as a
penalty.

In addition, the two cases upon which Defendamely in support otheir position are
distinguishable. The facts suppng the lllinois Appellate Cotis determination not to uphold
a liquidated damages clauseHdden Groveare not present here. Hidden Grove members
of a condominium association, umdée terms of their bylaws, we charged a late assessment
fee of $25 on a cumulative monthly basis. Hesden Grove 318 Ill. App. 3d at 947. Thus, if a
member missed a single payment in January, and did not make that payment until October, the
member would be charged $225 (10 months ti$25), rather that one $25 late fee (with
interest). Id. The court held that “a cumulative lateactje is an unreasonable charge for failure
to pay one monthly assessment fee,” but addatl“th one-time late chge of $25 would be
reasonable.”ld.

Here, by contrast, the liqdéted damages clause his terms does not apply
cumulatively, nor does Ace argue that it does. Marn was to be dhargjagle fee — $10,000 —

each month in which Marn failed temove the signs for one or readays. See Ace SOF, Ex. 1.
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The holding inHidden Grovethus has no bearing on thi©@t's consideration because the
court’s finding of unreasonablenassted on the cumulative applica of the fee at issue.

Defendants’ reliance omhorleif fares no better, because the facts of that case likewise
are not on point. InThorleif, the Seventh Circuit reversed astdict court’s finding that a
provision imposing a 10% liquitked damages fee on tardy payments by the employer to its
employees’ pension fund was an unenforceabhalpe 519 F.2d 331, 337 (7th Cir. 1975). The
clause — which was upheld — bore no resemblant®etone here and Defendants fail to provide
any argument as to why the holding in that caspports their argumenhat the liquidated
damages clause for the signage \ttiolahere should be void as a penalty.

Two final points to which Defendants wadle, but do not develop, briefly merit the
Court’s attention. Firsthe Court notes Defendants’ conclusory assertion that the unreasonable
nature of the provision is evident fronetamount itself — here, $10,000 per month. Keihe
v. Taylor, 280 U.S. 224, 225 (1930). Second, the Cdisderns a suggestion by Defendants that
the sole purpose of the clause at issue heas to secure performance of the agreement.
However, considering both the plain languagehef provision and Ace’s plausible explanation
that the purpose of the clausesata protect Ace’s itellectual property rights (see Ace Reply at
6), the Court does not find either of Defendannderdeveloped arguments persuasive.

Article 1l, Section 7 expresglcontemplates protection of the Ace name as a trademark

through various mechanism,and the signage provisiorlawing for liquidated damages

13 Article 11, Section 7 states in full:
The Member agrees:

7. Use of “ACE” ldentification to Cease Upon Termination of Agreement. Upon
termination of this Agreement for any reas to discontinue the use of any and all
Marks, including but not limited to, the word “ACE” and the use of all trade names,
trademarks, service marks, or logos belongingr registered by [Ace] (including, but
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clearly flows from Ace’s interesh protecting that trademark. &tCourt concludes that in view
of the inherent difficulty in quatifying damages related unauthorized use of a trademark such
as the Ace name, the $10,000 per month fee fomagiomember’s use die Ace name after the
termination of its membership is not unreasonainiats face, nor it its $e purposeo secure
performance under Article Il, Sectic of the Agreement. Indeed, in view of the clear language
of the Agreement, the Court muzzled to understal why Marn did not simply remove the
signage and eliminate the issue altogether, forikest the Court as highlykely that the cost of
taking down the signs would have amounted to a fraction of the amounts due under the
Agreement.

In sum, in view of the absence of esmte or legal authoritgupporting Defendants’

position, the Court concludesathDefendants have not meteth burden of showing by a

not limited to, any reference to [Marn’s] foemaffiliation with [Ace]) and to remove,

at [Marn’s] sole expense, all identificati signs and decals used by [Marn] at the
licensed location which contain any of the foregoing, (it being further understood that
this also requires that the word “ACE” bénghated if it has been used as a Member’s
corporate name or trade name at such location). Further, if [Marn] continues,
following such termination, to display at bave affixed to the licensed location any
such identification signs bearing any markgAde], then [Marn] agrees to pay to the
Company a fee in the amount of Ten Thousand Dollars ($10,000.00) per month,
payable on the first day of each and evaignth during which any such identification
sign continues to be affixed to or displdyat the license locations for one or more
days. Such payments shall continueatorue and be due and payable under the first
day of the month following the months in igh all such identification signs have been
permanently removed from the licensed location. Without prejudice to [Ace’s] right to
collect the fees hereinabove prescribed andusue any other remedies, whether at
law or in equity, the parties agree that aigplay of identification signage bearing any

of [Ace’s] trade names, trademarks, seevimarks, or logos by [Marn] following the
termination of membership is an infringement thereof, the continuation of which is
likely to result in irreparable harm to [Acednd in such event, [Ace] is hereby granted
the right, with or without process of law, temove signage and, in furtherance thereof,
[Marn] expressly grants [Ace] the righd enter upon and have free access to the
licensed location without being deemed gudfytrespass or any other tort whatsoever
for the purpose of the aforesaid. [Marnither agrees that it will pay promptly, upon
demand, any and all of [Ace’s] costs aexbenses, including reasonable attorney’s
fees, incurred by the Compain exercising the aforesaid rights and remedies. The
provisions of this Article I, Section 7, shallirvive the termination of this Agreement.

Ace SOF, Ex. 1 at 3.
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preponderance of the evidencattbthe damages calculated pwasuto the liquidated damages
provision in Article Il, Section are either unreasonable or easibcertainable. Ace therefore is
entitled to damages in the amount of $90,000.0@yant to Article Il, Section 7 for Marn’s
post-termination breach arising from its failuceremove signs bearing Ace’'s name from the
Marn storefront.

Finally, the Agreement at Article Il, Sectiohstates that “the Member [Marn] further
agrees that it will pay promptly, upon demand, any and all of the Company’s [Ace’s] costs and
expenses, including reasonable attorney’s feesriad by the Company in exercising any of the
aforesaid rights and remedies [in Article I, Sacat7.].” Ace SOF, Ex1 at 3. Defendants offer
no material facts that give rise to a disputerdvee’s entitlement to relief under this provision.
Thus, Ace’s motion is granted in this respectwasdl. Ace is directed to file and serve on
Defendants within fourteen days of thiecision a memorandum with supporting evidence
setting forth the costs and expessincluding attorney’s feesssociated with Ace’s pursuit of
Marn’s breach of the signage provision sattithe Court may deteine — after reviewing
Defendants’ responsive memorandum, due fourtissss after Ace files its memorandum — the
appropriate amount owed.

B. Ace’s Breach of Contract Claim against Arnold

Ace also seeks summary judgment againdividual Defendant Arnold for breach of
contract under the provisionsf the guaranty of credisigned by Arnold and operative on
December 19, 2003. See Ace IBOEx. 11. Under the guaranty of credit, Arnold
“unconditionally guaranteed” to Ace and its swsms and assigns that Marn would “fully,
promptly and faithfully perform, pay when duedadischarge the full amount of all of [Marn’s]

present obligations” to Ace, as well as “altUte obligations to [Acehereafter incurred by

29



[Marn] in connection with the purchase of menatii@e or supplies frorfAce], or in connection
with services render by [Ace] for [Marn].” Ace FOEx. 11 at 1. In addition, Arnold agreed to
pay Ace “all losses, costs, reasonable attorn®gs or expenses of any nature which may be
suffered or incurred by [Ace] by reasoh Customer’s [Marn’s] default.”Id.; see also Defs.
Ans. § 23 (Arnold admits that the guarantycodédit required Arnold to pay Ace “all costs and
reasonable attorney’s fees or expenses iaduas a result of Marn’s non-payment.”).

Defendants concede that if the Court findst tummary judgment eppropriate for Ace
on the breach of contract claimssed in Count I, then Arnolé personally liable pursuant to
the guaranty of credit — and thesmmary judgment, if found féAce on Count I, is undisputed
with respect to Count Il. See Defs. Opp. at Bhe Court agrees thander the terms of the
guaranty of credit Arnold is personally liabfer the amounts owed bMarn related to its
contractual breaches outlined in Count I. Twurt further finds that under the terms of the
guaranty of credit, Arnold is rpensible for Ace’s reasonable attey’s fees, costs, or expenses
incurred by Ace as a result Marn’s default. See Ace SOEXx. 11 at 1. Thus, summary
judgment is entered for Ace and against Arnold in his individual dgpacthe amount of
$161,598.03, plus costs and expenses, includingpmeaie attorney’s fees incurred by Ace
pursuant to the terms of the guaranty of credit.

C. Defendants’ Breach of ContractCounterclaim under the Agreement

In addition to moving for summary judgmt on its own claims for breach of the
Agreement, Ace moves for summary judgment on Defendants’ breach of contract claim raised in
their amended counterclaim filed on May 8, 2007. Judge St. Eve dismissed Count Il of
Defendants’ amended counterafafor fraudulent misrepresentat on July 19, 2007, and thus

Defendants’ remaining claim is erfor breach of contract. See [52]. In Count Il of their
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amended counterclaim, Defendardllege that “the continmg conduct of ACE as described
herein [115-11] was in breadf multiple terms of the Agreement and the representations upon
which MARN and ARNOLD were induced to entato the Agreement.” Am. Counterclaim
13.

In response to interrogatories propounded bg,Asefendants identified five provisions
of the Agreement that they assert were breached by Ace. Ace first argues that the record is
devoid of any evidence that supports any breacheoEnumerated provisions or that Defendants
sustained any recoverable damages. Defendintsot contest Ace’s chaaterization of their
counterclaim, and instead challeryge’s argument on the merits.

In the Seventh Circuit’'s oft-repeated wordammary judgment is ¢h“put up or shut up
moment in a lawsuit when a party must shovatdwvidence it has that wigl convince a trier of
fact to accept its version of eventsJohnson v Cambridge Indus., In825 F.3d 892, 901 (7th
Cir. 2003) (citingSchacht v. Wis. Dept. of Caril75 F.2d 497, 504 (7th Cir. 1999); see also
Albiero v. City of Kankakee246 F.3d 927, 933 (7th Cir. 2001). Because Ace moved for
summary judgment on their caenclaim, Defendants must come forward with any material
fact(s) in support of their versi of events that could convince a trier of fact that Defendants
should prevail on their counterclaim. Skdnson 325 F.3d at 901.

Under the same law applicable to Ace’s caatual claims, the elesnts of a cause of
action for breach of contract irlilois are “(1) the existence afvalid and enforceable contract;
(2) the performance of the coatt by plaintiff;, (3) the breacbf the contract by defendant; and
(4) a resulting injury to plaintiff.” Priebe v. Autobarn, Ltd240 F.3d 584, 587 (7th Cir. 2001)
(quotingHickox v. Bell, 195 Ill. App. 3d 976, 992 (5th Dist. 1990 Defendants have the burden

of proving these elements in ord® prevail on theicounterclaim. The parties agree that the
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Agreement is valid and enforceable. See Defs. Ar23. Ace first argues that Defendants fail
to “put up” any concrete evidence thaeyhhave suffered injury in this cases. damages, and
because that is an essential element of Defgadeounterclaim, the Court addresses it first.

1. Damages

Ace first argues that Defendants have fthile provide any evidence of recoverable
damages. Ace addresses four of the five aflegmntractual breachesegether, and separately
addresses the damages tied to Ace’s allegeatbraender Article I, Section 3 of the Agreement
for undelivered retail support. As a subseth&f damages question, t@eurt also will address
whether Defendants have established that Miaay be entitled to any amount for set-off or
recoupment to be applied against Ace’s damagegr Count | of Ace’santract claim, because
the issues are related.

Generally, if the party opposing summary judginiails to make a sufficient showing on
an essential element of his case to whidbe#irs the burden of prodhere can be no genuine
issue of material fact, “since a complete fadluof proof concerningan essential element
necessarily renders allhmr facts immaterial.”Celotex v. Corp. v. Catretd77 U.S. 317, 322-
323 (1986)). Thus, where the nomwing party fails to make ehewing sufficient to establish
an element on which it bears a burdemnmary judgment must be grantdd. at 322; see also
Common v. Williams859 F.2d 467, 469 (7th Cir. 1998). Thatnciple applis equally to the
element of damages as it does ty ather element of a claim. SéeV. Consultants, Inov.
Barnes 978 F.2d 996, 1001 (7th Cir. 1992) (“As damages are an essential element for breach of
contract under [state] lawStrong v. Comm’l Carpet Co322 N.E.2d 387, 391 (1975)), and
Appellant failed to show any, summary judgmdar the City on breach of contract was

appropriate”). For purposes of this section, the Court assumes that Defendants could establish
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the other elements required to prevail on a breddontract claim. [Defendants cannot show
that a genuine issue of material fact exists in relation to their damages sought in their
counterclaim, summary judgment mbstentered in favor of Ace.

a. Losses of “Undetermined Amounts” for Four out of Five Alleged
Breaches

Ace contends that Defendants have faileddentify, with any specificity, damages for
four of the five alleged contctual breaches and instead, by interrogatory response, simply state
that their damages were af‘loss of undetermined amourlf.” Ace Mem. at 6. In response,
Defendants concede the followingi) “as acknowledged in ARNOLB affidavit, Par. 11 * * *
as ACE [] correctly notes, AROLD was unable during discometo quantify himself said
damages”; (ii) “ACE is correct that Defendantd dot disclose an expesttness for calculation
of damage within the time providey the Court” and “the contratg factor in not doing so was
expense”; and (iii) “what Defendants have been &blio is identify the promises they relied on
in becoming an ACE member and the typedaimages caused when those promises were
broken.” Defs. Opp. at 8. DBpite these concessions, Defemdacontend that they have
“created a fact issue on the subject of damages which should be tried before dduat.™S.
Defendants argue, essentially, that although they unable to specify their damages, the
identification of “types” of damages consistent with their theory of the case is sufficient to
survive summary judgment and allow a jurydetermine whether Defendants have met their

burden of proof.

* The alleged breaches specified by Ace where damages were identified by Defendants as “losses of
undetermined amount” include: (1) Article I, Sect@ifmisapplication of the ADSO system to Marn’s
orders resulting in a denial of merchandise); (2) Aetit, Section 3 (advertising the Ace Internet site

with advertising materials paid for by Ace members);ARicle Il, Section 11 (refusal to issue credits for

late payment charges applied against Marn thaie vilee result of a misapplication of ADSO); and (4)
Article Ill, Section 2 (wrongful termination of the Agnment). See Ace SOF, Ex. 2 at 2. Defendants do

not dispute this categorization.
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While the Court is sympathetic to Defendamussition that the cost of litigating this case
has caused them financial strain, Defendants remeaponsible for complying with the Rules of
Civil Procedure and shouldering the burdens ireddsy law in support of their claims at each
stage of the case. In the current posturéhefcase, Defendants may not rely on self-serving
assertions regarding their undaténed loss of damages to avoid summary judgment. K8ae
v. Bd. of Trs. of Purdue Uniwv58 F.3d 620, 628 (7th Cir. 2006) (citiRigywood v. N. Am. Van
Lines, Inc, 121 F.3d 1066, 1071 (7th Cir. 1997) (“Corsduwy allegations and self-serving
affidavits, if not supported by the record, will peclude summary judgment.”) The problem is
not that the damages are “undetermined,” btherathat Defendants have failed to provide
tangible evidence that they suffered any damages “to a reasonable degree of certainty” as a result
of any action by Ace under the Agreement. BHaslund v. Simon Prop. Group, In&78 F.3d
653, 658 (7th Cir. 2004). IHaslund the Seventh Circuit, applyinginois law, held that the
district court had properly ruled against the defendant where there was no evidentiary basis for
estimating damages.d. As the Seventh Circuit noteda]ssessing damages is often and
permissibly speculative, but only within limitsId. And, under lllinois law, “a plaintiff has the
burden of proving damages toeasonable degree of certaintyld.; see alsd’AS Distrib. Co.,
Inc. v. Cummins Engine Co., I91 F.3d 625, 635-6367th Cir. 2007) (finding summary
judgment appropriate in a breachafntract case where “the egitte before us * * * simply
does not establish a basis upon which damagesearalculated to a reasonable degree of
certainty”). The plaintiffsburden includes not only showirtat the damages are causally
related to the breach émot some other independent causa, also establishing the correct
measure and computation of damagé@iliver v. Aldern 262 Ill. App. 3d 190, 196 (2nd Dist.

1994).
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One of Defendants’ few pertinent citationsetadence in the record on the quantification
of damages is Exhibit H, attached to DefendahR 56.1 statement addditional facts. See
Defs. Opp. at 8; Defs. SOAF, EM. Defendants contend thatetlchart set forth at Exhibit H
“establishes that Marn’s loss jumped from $53,591 in 2002 (iklBst year as a Tru-Serve
member) to $94,619 in 2002 (its first year with BC Defs. Opp. aB8. Ace disputes the
authenticity of Exhibit H anadontends that it is inadmisséfor summary judgment purposes
because Defendants failed to offer any daffiits, testimony or other source documents
authenticating the chart as required by Ruleeh6(The Court finds that the admissibility of
Exhibit H is questionable at best. It appdarbe a summary document spanning several years
and several subjects presumably related ¢ofitencial condition of Marn, although the Court
notes that Marn’s name appears nowhere omdcement. However, no additional information
is provided, through explanatory testimony or othse, that assists éhCourt in determining
whether the chart is admissible either as aadlienticating document (which the Court doubts)
or might fall within an exception tthe hearsay rule as a documgrgpared in the regular course
of Marn’s business practice. As Ace points a@aguments upon which a party seeks to rely for
summary judgment purposes mb&t admissible, and supported with affidavits to verify their
authenticity. See Fed. R. Civ. P. 56(e); see Slsutt v. Edinburg346 F.3d 752, 760 n.7 (7th
Cir. 2003) (“To be admissible, docemts must be authenticated aithched to an affidavit that
meets the requirements of Rule 56(e).”) Thuthout an affidavit oother testimony provided
by Marn to substantiate the admissibility of this document, the Court may not consider it.

Moreover, even if the chart at Exhibit H wexémissible, it does noaise a genuine issue
of material fact in support ddefendants’ damages claim. fBedants contend that Exhibit H

shows “lost profits” that refledheir damages arising from theérelationship. Defs. Opp. at 8
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(asserting that “the graph eslishes that MARN'’s losses juragd from $53,591 in 2003 (its last
year as a Tru-Serve member) to $94,619 in 20@4fifst year with ACE)”). However, under
lllinois law lost profits, like demages generally, must be provevith a reasonable degree of
certainty. SedAS Distrib.491 F.3d at 632-633. [RAS Distributing the SeventiCircuit noted
that the lllinois Supreme Court has expressly ym&d the issue of lost profits as a claim for
damages, and held that “the law does not reqtneg lost profits be proven with absolute
certainty. Rather, the evidence need only afford a reasonable basis favnpeatationof
damages, which, with a reasonable degree déiogy, can be traced to defendant’s wrongful
conduct.” Id. at 633 (quotingBelleville Toyota, Inc. v. Toy® Motor Sales, U.S.A., Incl99
ll.2d 325 (2002) (citations omitted)). The chareltsoffers no explanation as to how the “loss”
increased in from 2003 to 2004, nor do Defenslarfifer an explanatory testimony ashitow the
alleged loss was computed. dam, Defendants simply fail to set forth any evidence — including
Exhibit H — showing that its damages can be cateal with a reasonable degree of certainty.

b. Losses related to Undelivered Retail Support

Defendants do provide an estimate of the damtgadghey allege occurred as a result of
Ace’s alleged breach of Article Section Il for failure todeliver promised retail support.
Defendants allege two categarief damages: (1) approxitey $45,000 in losses related to
loans that were promised but never giverd &) $334,915.00 in undelivereetail support. See
Ace SOF, Ex. 2 at 2 (Defendait Interrogatory Responses) €& consistently and on each and
every day of the term of the Membership Agmrent, did deny Marn’s promised retail support
financing and retail suppbexpertise”). Ace argues that asnatter of law, Defendants cannot
recover the $45,000 in loans becau$éA(ticle |, Section does ngirovide a right to a loan or

even mention a loan, (ii) Defendants have not provided any evidence of Marn’s financial loss to
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meet its burden under lllinois’s standard for breach of contract, (iii) Mdeased Ace for any
liability relating tothe denial of requesteddns under the terms of the rdgment, and (iv) even

if Ace had agreed to loan Mamoney, Marn would be requdeo pay it back, and thus no
damages exist. Ace Mem. at 8. Witlspect Defendants’ claim for $334,915.00 in undelivered
retail support, Ace argues that (i) Defendants’ attempt to relyrorformastatement is barred
not only as a matter of law but also on the facthefstatement itself as an accurate measure of
damages; (ii) Defendants’ failed to show tlaaty damages were proximately caused by Ace’s
breach, and (iii) the record is devoid afyaevidence as to how the $334,915.00 is calculated,
and Defendants have failed to identify what tgbelamages — i.e. lost profits, lost revenue, or
some other form — that amount represents.

The Court begins with Defendants’ argum#rdt Marn suffered damage in the amount
of $45,000,00 in loans that allegedly were promisgdbut not received dm, Ace. Defendants
contend that Ace promised tolpéviarn with the cost of convsion from a Tru-Serve Hardware
member to an Ace member. Defs. Opp. at 61 é&@n assuming for purposes of this analysis
that Defendants could show that (i) Ace breactmedAgreement by promising support to Marn
and (ii) Marn sustained financidamage as a result of Ace’slfme to provide Marn with the
loans requested to convert toAace member store, Defendant&im for damages arising out of
the failure to provide the requested loans still fallinder the terms of its application for a loan
from Ace, Marn expressly relead Ace from any liability or daages. The loan application
stated: “[tlhe applicant heog releases ACE Hardware Corption and each of its officers,
directors, employees and agents from any andaatiage to liability claims arising out of or
based upon (1) any of the investigation procedutidiged by ACE in reiewing the Application

or (2) ACE’sdenial of the loari. Ace SOF, Ex. 13 (emphasadded). Arnold signed the
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application on behalf of Marn.ld. By the terms of the application to which Marn agreed,
Defendants are barred from seeking any damagestirey from Ace’s denial of a loan, or a
decision to loan Marn less money that it had originally promised.

Defendants’ claim for $334,915.00 in undelivere@itesupport under Aicle |, Section 3
fails for the same reasons that their claifos damages under the othalleged contractual
breaches failed: Defendants have not met their burden of proof on damageasipra&ection
C(1)(a). Ace attaches the first page gfra formastatement on which it believes Defendants
may have relied in support of their claint #834,915.00. Ace surmises that Defendants reached
that figure by calculating the difference betwestual performance aritie sales projections
included in thepro formastatement. See Ace Mem. at/&e SOF, Ex. 12. Defendants agree
that they are not ditled to rely on goro formastatement in order to establish damages, stating
that the principle is “corre@nd beside the point.” Defs. Opgt. 7. However, Defendants offer
no other evidence specific to this claim in thegpposition. Rule 56(e)(2) instructs that “when a
motion for summary judgment is properly maated supported, an opposing party * * * must —
by affidavits or as otherwise provided in thi¢era set out specific fagtshowing a genuine issue
for trial.” Defendants have naoffered any evidence, by affid&wr otherwiseto support their
determination that the loss amounted to $334,915.00, and thus summary judgment must be
entered against Defendants on theirrolaf contractual breach as well.

C. Recovery of Set-offs or Recoupment

As set forth above in the Court’'s analysisAaie’s breach of contract claim, the Seventh
Circuit has explained that prite the promulgation of the Federal Rules of Civil Procedure, the
common law equitable doctrines of “setotihd “recoupment” encompassed the methods by

which a defendant could seek to reduce its liabiliypleading that the plaintiff owed it money.
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SeeCoplay Cement Co., Inc. v. Willis & Paul Grqug83 F.2d 1435, 1440 (7th Cir. 1993The
plea was called ‘recoupment’ if the plaintiff's debt to the defendant arose out of the same
transaction as the defendant’s liability tee tplaintiff and ‘setoff’if it did not.” I1d. Thus,
recoupment is the ancestor of a compulsory @alaim required under Rule 13(a), and setoff is
the ancestor of a permissive countaird brought pursuant to Rule 13(bl)d. Any claims that
Marn has against Ace for the purpose of redutiegdamages owed under Count | for breach of
the Agreement therefore must be encomphgsthin Defendants’ counterclaim. Seeg, id. at
1441 (“[A] setoff, so far as relevant here, istja subset of the peissive counterclaim.”).

Defendants’ claim for a credit owed basgubn a misapplication of ADSO is one for
recoupment, and not set-off, because it “aroseobuhe same transaction as the defendant’s
liability.” Id. at 1440. Similarly, any claim for a cieéfom patronage dividends owed would
be for recoupment. Because a claim for recoemt is a subset of a mandatory counterclaim
under Rule 13(a), Defendants bear the burden of proof.ES&eBrach Corp. v. Gilbert Intll,
Inc., 1991 WL 148914, at *1 (N.DIll June 18, 1991) (citin@elotex Corp. v. Catrettd77 U.S.
317, 322 (1986)).

Based on a review of the contractual breschlleged by Defendants, their claim for
recoupment is encompassed in their claimsbfeach under Article I, $don 2 (misapplication
of ADSO) and Article Il, Section 11 (credits for late payments resulting from the misapplication
of ADSO). However, as detailed above, Defents failed to provide any evidence supporting a
calculation of damages for those claims. SgaraSection 1lI(C)(1)(a). Plaintiffs simply have
stated that damages relatedtbmse alleged breaches are “uedmined,” and have failed to
provide any method of calculation by which #trof fact could determine damages with a

reasonable certainty. Ace SOF, Ex. 2 at 2. Wndknois law, “a plaintiff has the burden of
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proving damages to a reasonable degree of certaifitgslund 378 F.3d at 658; see al$&S
Distrib., 491 F.3dat 635-636(finding summary judgment appropriate in a breach of contract
case where “the evidence before us * * * simply does not establish a basis upon which damages
can be calculated to a reasomalegree of certainty”). Havinfgiled to meet their burden,
Defendants are not entitled to recoupmeriiag} the amounts owed to Ace under Count 1.
2. Other Elements of Breach of Contract

As shown above, Defendants hdaéded to raise a genuine isswf fact with respect to
the damages sought on their counterclaim. that reason alone, Defdants’ counterclaim
cannot survive summary judgment. SE&S Distrib, 491 F.3d at 635-636. In addition, and
wholly independent of the foregoing analy$igfendants cannot demonstrate a second element
of their breach of cordct claims: that Marperformed its obligationsnder the Agreement. Cf
Ramada Franchise Sys., Inc. v. Rioyale Hospitality of Cincinnatilnc., 2005 WL 435263, at
*9 (N.D. Ill. 2 Feb. 16, 2005). As outlined aboteere is no dispute that Marn failed to pay Ace
for merchandise and retail sezgs under the terms of the Agment and failed to remove
signage as required by the Agreement. Fait tieason, even if Dendants had presented
sufficient evidence to sustain a damages cléiog would be entitled to summary judgment on
Defendants’ breach of contract counterclaim.

D. Declaratory Judgment

Count Il of Ace’s Complaint, seeking declargt judgment, still remains. Ace indicated
in its opening memorandum that if “the relief reqted in this Motion is granted, Ace will agree

to voluntarily dismiss” Count Ill. Ace Mem. dt n.1. In light of that position, Ace chose not

15 Because the Court has concluded that Defendants have not come forward with evidence establishing a
triable issue of fact concerning either their dansagretheir own performance under the Agreement, the
Court need not address any arguments concerning Aeeformance of the alleged obligations under the
Agreement raised by Defendants.
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move for summary judgment on @at Ill, and thus the Court does not address that count. In
light of this Court’s rlings on Ace’s claims and Defendantgunterclaims set forth above, the
Court requests that Ace promptly notify bothf@®welants and the Court in writing within seven
days of this decision whether it imi@s to voluntarily dismiss Count IIl.
IV.  Motion for Rule 11 Sanctions

Finally, along with its motion for summary judgment, Ace abks Court to impose Rule
11 sanctions upon Defendants. Awomtends that Defendants’ is@nce on resisting liability on
Ace’s claim for unpaid merchandise for approately $75,000 was “false and frivolous” given
Arnold’s admission in his deposition that Maywed Ace money. In support of its motion, Ace
points to several responses in Defendamgial answer (filed February 2, 2007) denying
liability for the unpaid merchansk, arguing that those responses violate Rule 11(b)’'s mandate
that counsel undertake a reasonable inquirpdwance of presenting a pleading or argument
before the Court becagisArnold knew that Marn owed money to Ae.See Ace Sanctions
Motion [64] at 1-2. Ace fulter argues that Defendants calis#elay and effort in these
proceedings that could have been avoided baunsel done a reastha investigation as
required under Rule 11 prior to filing its answer and initial counterclaimat 3-4.

Defendants and their counseduisti by the statements in their initial answer and note the

dispute over the application ¢iie ADSO system and Arnold’stampts via email and letter

® The statements at issue are the following:

Answer, in part, to Ace’s introductory pgraph: “Defendants deny that they have
refused to pay for merchandise received.”

Answer to § 16: Defendants deny that “Marn has breached the Agreemenriebglia,
refusing to pay for merchandise, despite being legally obligated to do so.”

Answer to § 17: Defendants deny that “Ace has been damededalia, by Marn’s
breach because it is owed money for unpaid merchandise.”
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correspondence to resolve the isati¢he close of the parties’ bness relationship. See Defs.
Opp. to Sanctions Motion [80] at 2. Defendaassert that the recoslipports their responses
because an ongoing dispute existed regardingrtiint owed for unpaid merchandise and thus
Rule 11(b) was never violated. The Court agrevith Defendants, and therefore Ace’s motion
for sanctions is denied.

While Rule 11 does allow the Court discoetiin imposing sanctions, the Court does not
agree that the conduct with whictcé takes issue violates the rdfe.The central purpose of
Rule 11 is to “deter abusive litigation practice€brley v. Rosewood Care GtB88 F.3d 990,
1013-1014 (7th Cir. 2004) (upholding denial of saniavhere the district court did not believe
that claims were “filed in bad faith or ffoan improper purpose or without adequate
investigation”); see alsblortle v. United Parcel Sery247 Fed. Appx. 820, 823 (7th Cir. 2007).

And while “the Rule 11 sanctionses an important purpose, itasool that must be used with

" Rule 11 states, in relevant part:

(b) Representations to the CourtBy presenting to the court a pleading, writing motion,
or other paper—whether by signing, filingibsnitting, or later advocating—an attorney or
unrepresented party certifies that to the lbéshe person’ s knowledge, information, and
belief, formed after an inquineasonable under the circumstances:
* % %

(2) the claims, defenses, and other legadtentions are warranted by existing law

or by a nonfrivolous argument for extendimgodifying, or reversing existing law

or for establishing new law;

(3) the factual contentions have evidentiary support or, if specifically identified,
will likely have evidentiary support aftea reasonable opportunity for further
investigation or discovery; and

(4) the denials of factual allegations are warranted on the evidence, or, if
specifically so identified, are reasonably based on belief or lack of information.

(c) Sanctions

(1) In General If ***the Court determines that Rule 11(b) has been violated,
the courtmayimpose an appropriate sanctionany attorney, law firm, or party
that violated the rule or is responsible for the violation.

(Emphasis added).
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utmost care and cautionHarlyn Sales Corp. Profit Sharing Plan v. Kemper Fin. S&n-.3d
1263, 1269 (7th Cir. 1993). Althohdhe Court has found in favor of Ace on summary judgment
for the claim of unpaid merchandise, basedpant on Arnold’s admission of liability, there
remained the possibility that at the endtlo¢ litigation, damages recoverable by Defendants
could have reduced or negated any amounts déed¢o The Court does not view the position
taken by Marn to constitute an abusive litigatioagtice. It certainly wa possible, at the time
that the initial answer was filed, that Defendaand their counsel believed that success on the
issues raised in their set-off claim (which, g Court explained above is part of their
counterclaim), may have reduced #raount owed by Marn to Ace.

Ultimately, any hope for recovery for Defendahts been dashed, in part as a result of
Defendants’ misapprehension of the applicable éngsdor a claim of set-off or recoupment and
the absence of evidentiary support for its cowntdém. But those shortcomings alone are not
grounds for finding sanctions appriate, as the Court does nfdd Defendants’ position
objectively unreasonable. Seeg, id. at 1270 (noting that “sariohs do not inevitably flow
from being wrong on the law”)Ace acknowledges that very issumit appears to dispute the
manner in which Defendants styled their response. See Ace Reply [90] at 1 ("Rather than
admitting to the Courtig. its answer to the Complaint) that ‘we owe Ace money for
merchandise but we are not paying it becauséelieve Ace also owes use money’ or simply
admitting ‘we can't afford to pay,” Defendants denied” the allegations at issue.). Defendants
respond that they simply denied the allegatitmecause they did not “refuse” to pay for the
merchandise, but instead “failed” tm so: they either could npay or were working to resolve
the amounts owed up until the termination of tHatienship and the start of the litigation. See

Defs. Opp. Sanctions Motion at Rlaintiffs’ approach, though perhanartful, fails to rise to
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the level of sanctionable conduct under Rule®11Therefore, Ace’s motion for sanctions is
denied.
V. Conclusion

For the reasons stated above, Ace’s matmwrsummary judgment on Counts | and Il of
its amended complaint and on Count | of Defents’ amended countdaim is granted, and
Ace’s motion for Rule 11 is denied. Ace igdatited to file and serve on Defendants within
fourteen days of the date of this decisiom@morandum with supporting evidence setting forth
its costs and expenses, inchgli attorney’s fees, related tdarn’s breachof the signage
provision. Defendants are given leave to filesponsive memorandum within fourteen days of
the filing of Ace’s memorandum. Ace is fher directed to inform both the Court and
Defendants in writing within seven days of tbate of this decisiorwhether it intends to

voluntarily dismiss Count Il of its amended complaint.

Dated: September 16, 2008

RobertM. Dow, Jr.
UnitedState<District Judge

18 Even if the Court had determined that Defendants’ denials violated Rule 11, such a finding would not
have been outcome-determinative. Ace citesase law indicating that Rule 11 sanctionsraamdatory

if a Court determines a violation has occurred.t Bader the amended versioh Rule 11, effective
December 1, 1993, “the imposition of sanctigmsliscretionary rather than mandatoryiri re Generes

59 F.3d 821, 826-827 (7th Cir. 1995); see &led. R. Civ. P. 11(c) (A courhfayimpose” sanctions for

a violation of Rule 11(b) (emphasis added)). Consideall of the circumstances of this case, including

the uncertainty regarding the proper legal rubric falyaing a claim for set-off or recoupment, the Court
would find that sanctions would not be appropriate in any event.
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