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Defendants are given to November 12, 2008 to file objections to the alternative ruling. In addition,
Defendants’ Unopposed Motion to Reset the Discovery Deadline is granted so that discovery may be
completed pending the resolution of these privilege issues. Discovery is ordered closed January 31, 2009,

B[ For finther details see text below.] Notices mailed by Judicial staff.

STATEMENT

Plaintiff David Grochocinski (“Grochocinski™), in his capacity as Chapter 7 Trustee for the bankruptcy
estate of CMGT, Inc., brought suit against Defendants Mayer Brown Rowe & Maw LLP, Ronald B. Given and
Charles v. Trautner (collectively “Defendants”), alleging legal malpractice. Defendants brought a Motion to
Dismiss, arguing in part that Grochocinski’s case should be dismissed because it amounted to a fraud on the
Court, or, as this Court has framed it, because he filed the suit with “unclean hands.” This Court denied the
Motion to Dismiss and the Motion to Reconsider that followed; however, it found Defendants’ “unclean hands”
argument very persuasive. As such, this Court bifurcated the case and ordered the parties to conduct discovery
solely on the issue of “unclean hands™ so that this Court, with all the relevant facts in front of it, could decide
whether the case should be dismissed on that basis. Grochocinski then brought a Motion for a Protective Order,
and following discussion of some of the relevant privilege issues, this Coust ordered Grochocinski to prepare a
privilege log listing any document to which he wanted to assert privilege and submit it to Magistrate Judge
Denlow for his review. In addition, this Court referred all issues regarding the discovery of privilege matters to
Judge Denlow.

Grochocinski argued in Judge Denlow’s Court that documents related to his pre-lawsuit investigation and
mental impressions of his case were privileged and thus not discoverable. Defendants argued that such
documents were not privileged because the pre-lawsuit investigation had been put at issue and because
Grochocinski waived the attorney-client and work product privileges. Judge Denlow issued a Memorandum
Opinion and Order on June 9, 2008 granting in part and denying in part Grochocinski’s Motion for a Protective
Order. Specifically, he granted the protective order regarding communications that took place after the filing of
the lawsuit but denied the protective order regarding communications that preceded the filing of the lawsuit. In
so ruling, Judge Denlow held that this Court’s orders placed the communications preceding the filing of the
instant lawsuit “at issue” and thus waived any privilege that would otherwise apply. Specifically, Judge Denlow
stated that the pre-filing communications were “exactly the type of information Judge Kendall intended the
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STATEMENT

parties to discover, in order to resolve the issue of whether Plaintiff filed this lawsuit in good faith.” Judge
Denlow also issued an alternative ruling addressing “at issue” waiver by a party, attorney-client privilege, and
work product doctrine and granting the Motion for a Protective Order in full. Such alternative ruling comes into
play only if this Court sets aside the original Order. Grochocinski objected to Judge Denlow’s order, arguing
that this Court did not and in fact could not order the production of privileged documents,

Here, Judge Denlow misinterpreted this Court’s referral. This Court did not intend to inherently put all
privileged communications regarding Grochocinski’s motivation for filing the instant lawsuit at issue by opening
discovery on the “unclean. hands” issue.. The Court merely opened discovery regarding Grochocinski’s
motivation for filing this lawsuit, and he must now make his own decisions as to what potentially privileged
communications to reveal in order to support his case. As such, this Court intended, by its referral, for Judge
Denlow to address the privilege issues that would and did arise as a result of this Court opening discovery on the
“unclean hands” issue. Therefore, this Court rejects Judge Denlow’s primary ruling.

This Court intends to adopt Judge Denlow’s alternative ruling. Defendants are given two weeks from
the date of this order to file objections to the alternative ruling. In addition, Defendants’ Unopposed Motion to
Reset the Discovery Deadline is granted so that discovery may be completed pending the resolution of these
privilege issues. Discovery is ordered closed January 31, 2009.

So ordered.
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Defendants Mayer Brown LLP and Ronald B. Given submit the following Response to
Plaintiff’s Objection tolMagistrate Judge Denlow’s June 9, 2008 Memorandum Order and Opinion
(the “Magistrate Order™). For the reasons set forth below, Plaintiff’s Objection should be denied and
the Magistrate Order’s primary ruling -- that Plaintiff must produce all documents on his privil‘eg.e
logs pre-dating the filing of the Complaint -- should be affirmed.

1. PROCEDURAL HISTORY

On August 23, 2006, Plaintiff filed his Complaint in the Circuit Court of Cook County,
Tiinois; It asserts two counts of legal malpractice, alleging that Defendants negligently advised
CMGT, Inc. (“CMGT™): (a) not to settle a claim asserted against it by Spehar Capital, LLC (“SC”)
before tshat claim ripened into litigation; and (b) not to appear in, and defend against, the litigation
that SC ultimately filed in California (the “Ca}ifomia Action™).

On October 10, 2006, Defendants removed this case to this Court. Thereafter, Defendants
" filed their motion to dismiss the Complaint (the “Dismissal Motion™) on the basis of, among c;ther '
things, the defenses that the Court and parties have at various times referred to as the “absurd result,”
“unclean hamis” or “fraud on the court” defenses (the “Defenses™). On june 28, 2007, the Court
denied the bulk of the Dismissal Motion, including its arguments relating to the Defenses.

On July 13, 2007, Defendants filed their motion to reconsider the denia} of the Dismisgal
Motion’s arguments relating to the Defenses (the “Reconsideration Motion™). On Octobe? 30,2007,
the Court orally denied the Reconsideration Motion, ﬁn&ing that the Defenses raised factual
questions that could not be decided on a motion to dismiss. However, observing that this is a “very

odd case” and “very unique situation,” the Court expressly stated three times that Defendants™

arguments based on the Defenses were “exiremely persuasive” or “very persuasive;” (10/30/07

Transcript, attached hereto as Exhibit A, at pp. 2-3, 6.) The Court then bifurcated the case to allow
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for discovery and a summary judgment process regarding the Defenses before any discovery on
Plaintiff’s malpractice claims. (Id., pp. 2-3, 7-8.) The Court’s approach is best summarized by the
following excerpt from its oral ruling on the Reconsideration Motion:

Y am denying the motion to reconsider, because I still believe that there are many fact
disputes that need to be resolved and that it isnot a situation where I can dismiss on
amotion to dismiss. But let me tell you where I'm coming from as far as how we're
going to move forward.

I find defendant’s position extremely persuasive, and I think the issue of unclean
hands, for lack of a beiter term -- he’s used the term repeatedly fraud on the court, I
think there might be a few other vatiations of what that issue is - but there is a
question lurking about why this was handled in the way it was and issues as to the |
trustee’s position in coming forward and being paid by this entity, issues regarding
why the trustee didn’t go in and move to vacate the [default judgment], and I think
what we need to do is we néed to do discovery solely on that, what T would call,
unclean hands issue first, so that I can have facts in front of me and decide whether
the case should be dismissed based upon that issue. '

It’s a fact dispute that I'm having the problem with. Ithink there are disputed issues

of fact that I can’t get rid of this on a dismissal, but I find your argument extremely

persuasive. It is a very unique situation, It’s a vety odd case. (Id., pp. 2-3.)

In addition, the Court repeatedly stated that broad discovery regarding the Defenses would
be allowed, For example, at the October 30, 2007 hearing on the Reconsideration Motion, the Court
askéd Defendants what discovery they anticipated regarding the Defenses. (Id.,p.4.) The following
-colloquy then occurred:

Defendants’ Counsel: Iwould imagine, your Honor, that there would be discovery

taken of [Plaintiff], probably in the form of a deposition of [Plaintiff}; probably [a]

deposition of Mr. Spehar, who’s the principal of [SCJ; and probably some

depositions of the key shareholders, slash, officers of the debtor.

The Coﬁrt: What would the shareholders show you?

Defendants’ Counsel: Well, I think, among other things, the shareholders are going

to show that they were not contacted by [Plaintiff] to even ask them about the
allegations that we think are completely unsupported. They’re on information and

-
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belief, But the people that had the information about this complaint, I think, will

testify that they were never contacted by [Plaintiff}, that they don’t believe in this

complaint, and had they been asked by [Plaintiff} they would have so told him.

The Court: Okay. (Id., pp. 4-5.)

Following bifurcation, Defendants served Plaintiff and SC with written discovery regarding
the Defenses. Plaintiff objected to this discovery, and filed a Motion for a Protective Order (the

- “Protective Motion™), based upon the work—producf doctrine. OnDecefnber 13,2007, when Plaintiff

presented the Protective Motion, he made two arguments. First, Plaintiff argued that Defendants’
discovery was irrelevant because Plaintiff believed that discoveryregarding the Defenses was fimited
to Plaintiff’s decision not to take action to vacate the default judgment that SC obtained in its
California Action (the “Default Judgment™). The Court rejected this argument and confirmed that
much broader discovery regarding the Defenses would be allowed. Specifically, the Court stated:

Unclean hands could cover [Plaintiff’s] behavior throughout the whole period of

time. It’s really geiting to the issue as to what was the motivation for the filing of the

lawsuit, whether the - I mean, -all of the steps leading up to the failure to move to

dismiss the suit could potentially show intent or a paitern of behavior or some theory

by defendants as to why this would be unclean hands. (12/13/07 Transcript, attached

hereto as Exhibit B, at p. 6.) :

Second, Plaintiff argued that nﬁany of the requesteﬁ documents were privileged and that no
at igsue waiver had oceurred. As to this argumaent, the Court expressed its doubts:

But I don’t understand why the at issue response isn’t something that - you’vé put

this into play filing this lawsuit. We need to address whether or not this is going to

be a situation of unclean hands or not. (Id., p. 5.)

In connection with his af issue argument, Plaintiff also belittled the merit of the Defenses,

but was quickly told to étop. Specifically, Plaintiff argued that Defendants “take the position now

that because they made a baseless allegation against tPlaintiff] and he denied it that suddenly all of
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his attorney work product [has been waived].” (Id., p. 9.) This Court admonished Plaintiff “to get
off the baseless accusation [argument], otherwise I wouldn’t have ordered the discovery.” (Id.)
After taking a short recess, the Court ordered Plaintiff to produce a privilege log idéntify_ing
the documents he claimed were privileged and referred the case to Magistrate Judge Denlow for
ruling on any objections arising therefrom. Ultimately, Plaintiff submitted his privilege logs with
the withheld documents to Magisirate J ildge Denlow, Thercafter, Magistrate Judge Denlow resolved
the Parties’ dispute regarding Plaintiff’s privilege log designations as follows:
(a) Plaintiff and SC were required to produce all documents listed on the
' privilege logs that pre-date Plaintiff's filing of the Complaint because
those documents were put “at issue” by this Court’s analysis of the
Reconsideration Motion, Protective Motioh and discovery that would
be allowed relating to the Defenses; and
(b) ‘Plaintiff and SC were not required to produce any documents listed

on the privilege logs that post-date Plaintiff’s filing of the Complaint
because those documents were not put “at issue.”

(This two-part ruling in the Magistrate Order is referred to herein as the “Primary Ruliﬁg”).
Plaintiff objects to part (a) of the Primary Ruling and contends that he should not be reqﬁﬁed
to produce any of the documents listed on his privilege logs. (The Magistrate Order also contains
an “Alternative Ruling” that wouié apply only if this Court sustains Plaintiff’s objection to, and
reverses, the Primary Ruling. Defendants timely objected to the Alternative Ruling. However, given
its nature as a contingent ruling that does _n,éjg apply unless and until this Court reverses the Primary
Ruling, Defendants also timely filed an agreed motion for extension of time to file their brief in
supﬁort of their objection to the Alternative Ruling, if necessary,. until after the Court rules on
Plaintiff’s objection to the Primary Ruling. That agreed motion for extension of time was taken

under advisement by Order dated June 26, 2008.)

. .
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II. ARGUMENT

A Fed. R. Civ. P. 72(a) objection to a magistrate judge’s order is governed by a clearly
erroneous standard of review. Am. Hardware Mfrs. Ass’n v. Reed Elsevier, Inc., No. 03 C 9421,
2007 WL 1610455, at * 1 (N.D. 111, Feb. 13, 2007). This means that Plaintiff's Objection must be
rejected unless this Court is Jeft with a “definite and ﬁrfn conviction” that a mistake has been made.
Id. Inthis caée, Plaintiff cannot meet this burden for the reasons discussed below.

Here, the Primary Ruling is correct because this Court’s discussion regarding the
Reconsideration Motion and Protective Motion (set forth above) clearly indicates the broad scope
" of discovery allowed relating to the Defenses. Specifically, the Court clearly indicated that permitted
discovery includes, among other things, Plaintiff’s motive, intent and basis for: (a) deciding not to
take any action to vacate the Default Judgment; (b) deciding instead to pariner with SC to file this -
malpractice case; and (c) filing this case. Obviously, the documents listed on the privilége logs bear
directly on each of these issues. Indeed, the Magistrate Order confirms as much:

Most of the documents included on Plaintiff’s privilege log contain pre-filing

communications between Plaintiff, his counsel, and/or Spehar. These

communications contain information relating to Plaintiff’s basis for filing this

lawsuit. They contain the opinions of Plaintiff, his counsel, and Spehar regarding the

strengths and weaknesses of the case and their decisions regarding whether to file the

lawsuit. This appears to be exactly the type of information Judge Kendall intended

 the parties to discover, in order to resolve the issue of whether Plaintiff filed this
lawsuit in good faith. (Magistrate Order, p. 13; emphasis added.)

Accordmgly, itis clear beyond debate that the documents that Plaintiff has been ordered to produce
are the very documents that this Court intended to be part of discovery regardmg the Defenses
The only question remaining is whether Plaintiff can withhold these documents because of

a privilege. The Primary Ruling finds that this Court’s rulings and statement of the scope of
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discovery needed to resolve the Defenses require Plaintiff to produce all documents pre-dating the

filing of the Complaint — even if thosé-docmer‘its might otherwise be privileged. Plaintiff e-lrg_ues

that the Primary Ruling is wrong because Plaintiff believes this Court cannot caﬁse Plaintiff’s

privilege to be lost. Rathet, according to Plaintiff, his privi.iege can be lost only if he puts into
A.evidence speciﬁé privileged communications in an atteﬁlpt to defeat the Defenses. As will now be

shown, both of Plaintiff’s arguments are wrong. Accordingly, the Primary ﬁuling should be affirmed .

and Plaintiff should be ordered to immediately produce the documents listed on his pﬁvilege logs
that pre-date the filing of the Complaint.

A.  This Court May Order Production Of Privileged Documents’

First, Plaintiff argues that there are no circumstances under which 'this Court can cause
Plaintiff’s privilege to be lost. However, Plaintiff cites no authority in éupport of this argument. In
fact, the law is té the contrary and, under the appropriate circumstances, this Court can find that the

need for the truth outweighs Plaintiff’s privilege. Specifically, the Seventh Circuit Court of Appeals

has held that the attorney-client privilege and work-product doctrine “are not absolute.” Loctite

Corp. v. Fel-Pro, Inc., 667 R.2d 577, 582 (7th Cir. 1981). The Logtite Court continued as follows:

Where the benefit to the resolution of the suit outweighs the potential injury to the
party from whom discovery is sought, . . ., disclosure is required.

Id.; see also, SEC v. Gulf & W. Indus.. Inc, 518 F. Supp. 675,686 (D.C. 198 1) (“court_should weigh
the conflicting needs and conditions presented to determine whether, under the prevailing

circumstances, the privilegé should be allowed to stand”).

' As Defendants have never seen the documents affected by the Primary Ruling, they

have no basis to definitively argue whether those documents are or are not privileged. For purposes
of this Objection only, Defendants assume that all of the documents on Plaintiff’s privilege logs are,
in fact, privileged. '

-6-
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Loctite involved a suit for chemical patent infringement. To sustain that claim, the plaintiff

had to allege that the chemical make-up of the infiinging chemical was the exact same as the

patented chemical. The Loctite plaintiff did not so allege in its complaint and the defendant sought

discovery regarding any pre-filing testing done by the plaintiff to establish the required element that
the defendant’s chemical was the samelas the plaintiff’s chemical. D‘espite ‘oeir;g ordered to do so,
| the plaintiff refused to produce these pre-filing test results. On appeal, the plaintiff argued that his
pr;a—ﬁ}ing test results were protected by the attorney-client privilege and/or work-product doctrine.
‘The Seventh Circuit rejected that argument. Among other things, the Seventh Circuit held that the
test results were essential to determine‘whether the plaintiff bad a legitimate claim. As such, even
if they might otherwise be privileged, those protections were outweighed by the need to disclose the
test results to fairly resolve the plaintiff’s case.

| The same is true here. The materials that make up Plaintiff’s and his attorneys’ pre-filing
investigation are absolutely essential to determine if Plaintiff had 2 1egitimaté basis to assert this
malpractice claim or whether Plaintiff and SC acted in bad faith. As set forth above, this Court has
already noted that this is a “very odd case” and “very unique situation.” And, this Court has
expressly stated that the Defenses are “extremely persuasive” aﬁd admonished Plaintiff to stop
referring to the them as baseless allegations. This Court élso would not have bifurcated the case o
allow the Defenses to be resolved first if it was not already clear that the Defenses have a substantial
basis in féct and law. In short, there is a serious, threshold question of whether this is a legitimate:
case being asserted m good faith, As such, it is essential that the Court get to bottom of that issue

even if it means that potentially privileged documents will be disclosed.
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After all, if the Defenses are correct, disclosure of the documents on Plaintiff’s privilege logs
will help prevent this Court from spending evenmore time considering acase that éhould have never
been filed in the first place and will hélp ensure that neither Plaintiff not SC is rewarded for their
improper attempt to secure an unjust windfall through this case.

It is also important to hote that. the Magistrate Order limits Plaintiff’s pr.oduction to
documents created before the Complaint was filed. As such, it is narrowly tailored to allow the
Court and Parties to discover the motives and bases for the filing of this case, while prétecting later-
created documgnts that might reveal Plaintiff's and his counsel’s day-to-day strategy in litigating this-
. case. For example, the ‘Magistrate Order protects communications thgt might reveal Plaintiff’s
strategy in responding to the Defenses or in respon&ing to Defendants’ arguments that Plaintiff’s
malpractice claim fails as a matter of léw. Nevertheless, Plaintiff still argues that his pre-filing
analysis of the strengths and weaknesses of this case will be revealed if these documents are
produced. But, no matter what happens, the strengths and weaknesses of Plaintiff’s case (if it is
allowed to go forward) are going to be revealed as this casé is litigated -- through pleadings, other
filings and discovery. So, the Magistrate Order is properly tailored to allow the Defeﬁses to be
resolved on the merits, while protecting as many privileged communications as possibie.

Plaintiff also argues that the Defenses can be resolved through depositions ‘of Plaintiff and
SC. This is simply not so. Among other thinigs, the questions raised by the Defenses are not all
objective facts that can be verified or contradicted by other evidence or testimony from other
witnesses. Instead, they include Plaintiff’s and SC’s subjective state of mind, knowledge, motive

and intent in pursuing this case. Under the circumstances, fo find that depositions of Plaintiff and
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SC would provide all the information the Court and Defendants need on those subjects, one would
have to assﬁme that, if appropriate, Plaintiff and SC would confess their guilt and ill motives.

And, even assuming that Plaintiff and SC will be truthful no matter the consequences, their
depositions still will not provide all the relevant information unless these witnesses have a perfect
re'collection of what they said to whom or what they were told by whom during an investigation over
two years ago. Such recall is made more uniikeiy here becaﬁse the Defenses are not based on the
facts as we know them today but, instead, raise the issue of what Plaintiff knew several years ago
as he conducted his pre-filing investigation. So, for the Court and Defendants to get full discovery
through depositions, one would hajve to further assume that the witnesses will be able to, without
error, remember precisely vfhat facts they knew when -- and not confuse the facts as they knew them
during the pre-filing investigation with the facts as they know them now, |
B. Plaintiff’s “At Issue” Arguments Also Fail

Plaintiff’s second argument is that the Primary Holding is contrary to law because his.
privilege is lost only if he “relies upon evidence that puts privileged materials ‘at'issue.’” In essence,
Plaintiff is arguing that there is no at issue waiver unless he introduces into evidence a specific
privileged communicatioﬁ in support of his good faith/pre-filing invesﬁgation argument --
presumably either at trial or on summary judgment. Asa threshold ﬁatter, the Court need not even
reach this argument because, as set forth above, the circumstanccs of this case mandate the

disclosure of all materials relating to Plaintiff’s pre-filing investigation even if they might otherwise
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be privileged. In all events, even if Plaintiff’s second argument is considered, it still fails for the
three reasons discussed below.”
1. Privilege Cannot Be Used As A Shield And A Sword
Plaintiff’s argument ignores the overarching and indisputable principle that the attorney-
client privilege and.work~product doctriné cannot be used as both a shield and a sword. As aresult,
the attorney-client privilege and/or work-product doctrine are waived when a party voluntarily injects
either a fat;tuai or legal issue info the case, the truthful resolution of which requires an examination
of the confidential communications. Lorenz v. Valie}g‘ Forge Ins. Co., 815 F.2d 1095, 1098 (7th Cir.
1987); Garcia v. Zenith Elecs. Corp., 58 F.3d 1171, 1175 0.1 (7th Cir. 1995); Pyramid Controlé, Inc.
v, Siemens Indus. Automations, Inc., 176 F.R.ID. 269, 272 (N.D. Tll. 1997).
The rationale for the af issue waiver is as follows:
[T}t would be entirely unfair for a case to turn on an issue upon which
one party has no knowledge and is barred from access to the
necessary information while the other party is able to use the
information to establish its claim while shielding it from disclosure.
Abbott Labs. v. Alpha Therapeutic Corp,, 200 F.R.D. 401, 410-11 '(N,D. i1l 2001)..
Here, Plaintiff voluntarily i_nj ected his and his attorneys’ pre-filing irw?stigation into this case
through his respénse to the Defenses. Specifically, from cradle to grave, Plaintiff has argued that

the Defenses fail because he acted in good faith based upon his and his attorneys’ pre-filing

investigation. Plaintiff first did so in his response to the Dismissal Motion (at pp. 25-26), which

? Plaintiff’s “at issue’” arguments raise some issues that may also apply to Defendants’

objection to the Magistrate Order’s Alterative Ruling. Because these arguments were raised by
Plaintiff, they are addressed here. However, Defendants reserve all of their rights with respect to
their objection to the Alternative Ruling including, without limitation, their right to file a full legal
memorandum in support of that objection, if necessary.

-10-
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argued that it was Plaintif’s decision to file this case -- signifying that he had a good faith basis to
do so and a conviction that he had a valid malpractice claim against Defendants,
In response to the Reconsideration Motion, Plaintiff again argued that he is pursning this case
in good faith based upon his pre—ﬁiing investigation.. There, Plaintifl argued as follows:
. [I]f Plaintiff decided to file this case because he believes that the
claims against [D]efendants are meritorious (which he did), then this
case cannot be a fraud. (Plaintiff’s Resp. to Reconsideration Metion,
p. 6; emphasis added.)
~ Then, in connection with the Protective Motion, Plaintiff asserted that he was proceeding in
good faith based upon his alleged pre-filing investigation -- and that of his mgyg:
. Atthe conclusion of his (and his attorneys’) pre-lawsuit investigation,
Plaintiff concluded that meritorious claims exist against at least

[Defendants] and Charles Trautner. Thus, Plaintiff filed this case.
_(Protective Motion, 6.)

FHven the Magistrate Order (at p. 16) holds thét “Plaintiffhas affimmatively st:ated that his pre-
filing investigations and that of his- attqmeys led him to file this suit in | good faith.” Notably,
Plaintiff did not object to this portion of the Magistrate Order. Thus, Iit is now undisputed that
Plaintiff voluntaﬁly and affirmatively injected into this case his own good faith basis for filing the
Complaint based upon his and his aftorneys’ pre-filing investigation.

Having injected this issue into the case in an attempt fo defeat the Defenses (i.e., the sword),
Plaintiff cannot now stand behind the atiorney-client privilege and work-product doctrine to prevent
discovery regarding this issue (L.g., the shield). In fact, all documnents reflecting Plaintiff’s pre-filing
investigation and that of his attorneys are necessaf;lf for the “truthful resolution” of this issue. That
is because the only way Plaintiff can prove his assertion that this case was filed in good faith based

on his and his attorneys® investigation is to introduce evidence reflecting the content of those

-11-
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investigations and how their ﬁﬁdings suppﬁrt the Complaint’s allegations. But, .once Plaintiff opens
the door by presenting some evidence ;egarding the content of the these investigations, the entire
investigations are fair game. Any other result would allow Plaintiff to “cherry pick” and select the
evidence that best supports his arguments without allowing Defendants access to all of the evidence.
This is just like the situation cautioned against in Abbott Labs -- Plaintiff has all of the evidence
under his control and can use all of that evidénce to craft his “good faith” argument -- while
shielding that very same evidence from the Court and Defendants,

Plaintiff’s Objection incorrectly argues that Defendants’ position is that a matter is af issue

whenever a claim or defense is asserted that “could be supported or rebutted by privileged
communications.” {Objection, p 2; emphasis in original.) In reality, Defendants have consistently
argued that Plaintiff's privileged communications are at issue in this case b(f,oause they are the only
way that Plaintiff can prove he relied upon an appropriate, good faith investigation con&ucted by his

attorneys. Accordingly, Plaintiff not only could -- but must —~rely on the privileged communications

to prove his argument. As a result, those communications are now at issue.

Finally, iﬁ many ways, this case is no different than a case where the defendant asserts an
advice of counsel defense. There, the mere assertion of the advice of counse] defense resulisin a
waiver because the only way to prove that defense is to introduce the advice -- which is privileged --
into evidence. Blackhawk Molding Co. v. Portola Packaging. Inc., No. 03 C 6060,‘ 2004 WL
2211616, at *1 (N.D. I1L. Oct. 1, 2004) (*a party who relies on an advice-of-counsel defense Waives
attorney-client privilege witﬁ respect to the subject matter of the legal advice relied upon”). Courts
have likewise found waiver in the context of other claims that, by definition, implicate privileged

materials. See Transp. Ins. Co, v, Poét Express Co., No. 91 C 5750, 1996 WL 32877, at *3 (N.D.

-12-
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TI1. Jan. 25, 1996) (waiver following assertion of claim for bad faith demial of insurance claim); Med.
Waste Techs. L.L.C. v. Alexian Bros, Med, Ctr., Inc., No. 97 C 3805, 1998 WL 387705, at *¥2 (N.D.
11, June 24, 1998) (waiver following assertion of affirmative defense that necessarily imﬁlicated
attorneys’ files relating fo formation of a company). Acco;dingly, Plaintiff’s defense to the Defenses
hére - which can be proven only by infroducing the content of t"he pre-filing investigations -- results
in a waiver,

2. Practical Considerations

TIn addition, Plaintiff’s proposed rule -- that there is no waiver ‘un.til Plaintiff actually
introduces into evidence a specific protected communication -- wéuld cause allogisticai nightmare.
Under this rule, Plaintiff could conceivably wait until trial to decide to waive the privilege by
introducing a specific protected communication into evidence. What happens then? Surely, Plaintiff
Would @ be-allov?ed to ambush Defendants at trial, leaving Defendants with only the opportunity
to cross-examine Plaintiff about the privileged communications during trial. But, what: is the
remedy? Would the Court adjourn the trial and send the case back to Day One of discovery to allow
Defendants to do discovery regarding all of Plaintiff’s otherwise privileged communications?

3 Plaintiff’s Cases

Finallly, Plaintiff cites four cases, none §f which mandates that privileged material must be
introduced into evidence before there is a waiver. Each of Plaintiff’s cases is discussed separately

below.

Claffey v. River Qaks Hyundai, 486 F. Supp. 2d 776 (N.D. 1L 2.007): The plaintiff in
Claffey alleged a willful violation of the Fair Credit Reporting Act (“"FCRA”). In response, the

defendant asserted that it did not act willfully because it had “reasonable procedures” in place to
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ensure compliance with the FCRA. In discovery, the plaintiff argued that the defendant’s
“reasonable procedures” argument waived the privilege becaunse one of the “reasonable procedures”
was consultation with an attorney. Like Plaintiffhere, the defendant in Claffey argyed that there was
no waiver until it introduced into evidence a specific privileged communication to .éupport its
defense.

The Claffey court held that the defendant could not create the impression that it relied on
advice from its counsel without waiving the privilege:

Were [the defendant] allowed to create this impression but still maintain its attorney-

client privilege, it would in effect be using the privilege as both a shield and a sword,

which is not permitted. [The defendant] cannot have it both ways; it cannot seek

refuge in consultation with counsel as evidence of its good faith yet prevent [the

plaintiff] from discovering the contents of the communication, If, therefore, [the

defendant] actually relies on any documents or other evidence that would tend to
suggest that its procedures included consultation with counsel, it will be deemed to

have waived its attomey~chent prwﬂege
Id. at 779 (mternai citations, alterations and qiotation marks omitted).

This analysis helps Defendants. Here, _a_nmy reference to Plaintiff’s reliance on his attorneys’
pre-filing investigation would create the impression that Plainti{f’s attorneys blessed this case and/or
that their investigation supports the Complaint. But, under Claffey, Plaintiffis not allowed to create
this impression without waiving the privilege. Accordingly, Plaintiff has already waived the

privilege by relying upon his attorneys pre-filing investigation in an attempt to defeat the Defenses.

Trustmark Ins. Co. v. Gen. & Cologne Life Re of Am Ne.0O0C 1926, 2000 WL 1898518 _

(N.D. 1L Dec. 20, 2600) and Quality Croutons, Inc. v. George Bakeries, Inc., No. 05 C 4928,
2006 WL 2375466 (N.D. 1. Aug. 14, 2006): Plaintiff’s reliance upon these cases is misplaced

because the claims or defenses in these cases did not rely upon, nor did their resolution require the
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examination of, any privileged communications or information. In contrast, as set forth above,
Plaintiff’s response to the Defenses does require examination of otherwise privileged

communications. Indeed, they are the only way Plaintiff could ever prove his argument.

Murata Man. Co. v. Bel Fuse, Inc,, No, 3 C 2934, 2607 WL 781252 (N.D. Ill. Mar. 8,

2007): This case is simply inapplicable because the Murata court stated twice that a waiver did not

occur because the issues raised did not rely upon, or ;equire examination of, any privileged
cbmmunications. Id. at *7-8. In conﬁ‘ast, Plaintiff here has affirmatively relied upon his and his
attqmeys’ pre-filing investigation and, in so doing, put that investigation at issue.” In addition,
Plaintiff’s arguments can be proven only by relying upon the purportedly privileged content of those

investigations. Thus, unlike Murata, Plaintiff’s response to the Defenses here does rely upon, and

require examination of, the investigatibns that Plaintiff contends are privileged.
| I11. CONCLUSION
For the foregoing réasons, Plaintiff’s Objection to the Magistrate Order should be denied, the
Primary Ruling in the Magistrate Order should be affirmed, and Plaintiff should be ordered to
immediately z;roduce the documents on his privilege logs that pre-date the filing of the Complaint.
If the Court should somehow disagree and reverse the Magistrate Order, then Defendants
should be granted time to file a brief in sppport of their objectioné to the Magistrate Order’s
Alternative Ruling. | |
Respectﬁllly submitted,
MAYER BROWN LLP AND RONALD GIVEN

* By ___/s/ Stephen Novack
" One Of Their Attoreys
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CERTIFICATE OF SERVICE
Stephen Novack, an atiomney, h_ereby certifies that he caused a true and correct copy of the

foregoing Defendants’ Response to Plaintiff’s Objection to Magistrate Judge Denlow’s June 9,2008
Memorandum Opinion and Order to be served through the ECF system upon the following:

Bdward T. J oyce

Arthur W. Anfimann

Robert D. Carroll

Edward T. Joyce & Assoc., P.C.

11 8. LaSalle St., Suite 1600

Chicago, IL 60603

on this 18th day of July, 2008.

/s/ Stephen Novack
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i, 1 ' . {Commenced at 9:13 a.m.)
f'“‘_.___‘_l
21 . THE CLERK: 0605486, Grochocinski versus
0010003 3 Mayer, Brown, status hearing.
“00:00:09 4 ' MR. NOVACK: . Good morning, your Honor.

cos00:10 5 | 8teve Novack for defendants, HeQuy-a-c=k.

00100313 6 - ‘ THE COURT: Good morning.
pp:00:14 -7 MR. NOVACK: Good merning.
 00:00:34 8 MR. JOYCE: And BEd Joyece, J-o-y-c-e, for the

0os00:17 & lplaintiff.

o0:o0:1e 10 THE COURT: Good morning.

omom1é 11 MR. CARROLL: Rob Carroll, C-a~r-r-o-l-l.
00rgorze 12 THE COURT: Good merning.
aiborzz 13 ‘All right, gentlemen. I have reviewed this

00100124 14 high and- low and inside and out, and here’'s what I'm
go:oor2s 15 going to do:

00100529 16 : I am denying the motion to reconsider,
op:00:32 17 | because I.atiil believe that there are many fact

00:00:35 18 disputes that need to be resolved and that it‘is not a
00:00¢39 19 | situation where i can dismiss on a ﬁdtion to dismigs.
g0:00:43 20 But le£ me tell you where I'm coming from as far as how
00:00:47 21 |lwe're going to move forward.

q&om4a 22 - 1 find defendant's position extremely
60:00:50 23 persuasive, and I think tﬁe igsue of unclean hands, for
wiw;% 24 | lack of a better term -- he's used the term'repeatedly

(" “seo:s9 25 | fraud on the gourt, I think there might be a few other
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variations of what that issue is -- but there is a
quéstioﬂ lurking about why this was handled in the way
it wag and issues as to the trustee's position in coming
forward and being paid by this entity, issues regarding
why the trustee didn't go in and move to vacate the
dismissal, and T think what we need to do is we need to
do discovery solely on that, what I would cail,‘unqlean
hands issue ﬁiréﬁ, 80 that I can have facts in front of
me and decide whetheyxy the case éhould be dismissed based
upon-that'issue.

It's a fact dispute that, I'm having the
problem with, I think there.are dispunted igsues of fact
that T can't get rid of this on a dismissal, but I find

your argument extremely persuasive. It igs a very unigue

‘situation. It's a very odd case.

MR, JOYCE: ..Judge, why 1s this something

that the District Court resolves as 09pdsed to the

‘bankruptey court? Because in the bankruptoy court it's

not the least bit unigue., It's a regular ~- it happens
all ﬁhe‘time.

>THE COURT: I don't think it happens all the
time that you have an entity that has a defaulted
ju&ﬁmenf that has gone in -- you're coming in on a
malpracﬁica count. How often havé you seen a

malpractice claim with the only asset in the sstate
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keing the value 6f the defaulted §dd9ment?

MR. JOYCE: I'm focusing on -~ the creditors
very often fund -- |

THE COURT: Oh, fair enough. That's one‘
issue; that's one issue.

MR. JOYéE: Correct.

THE COURT: In many. Falr enough. That's
one issue in many. ' |

" But as has been laid out at the motion to
reconsider hearing in the motion to dismiss, I think
that we need to get to the fact disputes that‘cén aid me
in resolving whether it is common, whether it is
something that was a normal business strategy. It
doesn't sound like it, based‘upon the uﬁique set of
facts here. | )

SQ 1'd iike to ask vou what you think the
diSGOVer‘would be that would get to the bottom of that
issue that we can resolve it first before we go into the
malpractice issue? What do you believe wwuid be
neceséar?? . .

MR, NOVACK: I would imegine, your Honor,
that there would be discovery taken of the trustee,
probably in the form of a deposition of the trustee;
probably degositiqn of My, Spehar, who's the grincipél

of the entity that got the default judgment; and
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probably some depositions.of the key shareholder, slash,
officers of the debtor.

THE COURT: And -~

MR. NOVACK: And those things would be
needed to show -~ |

THE COURT: What would the shareholders shﬁw
you?

MRE. NOVACK: Well, I think, among 6ther
things, the shareholders are going to show that they
were not contacted by the trustee to even ask them about
the allegations that we think are completely .
ansupperted. They're on information and belief. Bﬁt
the people that had the information about thié |
complaint, I think, will testify that they were never
cohtacted by the trustee, that théy don't believe in
this complaint, anﬁ had they been asked by the trustee
they would have so told him. ‘

THE COURT: Okay. And what ﬂo you think

would resolve any fact dispute which would justify the

proper procedure of moving forward in the case?

MR. JOYCE: Well, I haven't seen your
opinien, and I'm concerned that --
THE COURT: Well, my opinion -~ I don't have

a new opinion on the motion to reconsider. You just

heard my opinion.
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MR. JOYCE: Okay: okay.

THE COURT: My épinion and order was the one
that was isgsued over a month ago.

MR, JOYCE: Okay. Here's my concern: My
concern is‘that when you give Mr. Wovack a limited bite,
he's going to get the whole apple. 8o I'm going to
gubmit for depoéition twice -~

THE COURT: Well, you may be going on merits
of discévery. Who said it's going to.be a limited bite?

Wwhat's important here is that if it is an
anclean hands situation -~ and I'm using that term, I'm

not so sure. that is the -- I think that's a nore

1 appropriate term rather than the fraud on the gourt that

you've used, but that's just my analyéis of it.

If that's the casge, then we're not g&ing to
go for full discavery.' So it's my coordinatien of the
case, becaugse I find the motlion to reconsider very
persuasive. But, as I've said, I think there's fgct
disputes in this case that I can't get to the bottom of,
And maybe your fact disputes will show that‘it needs to
go forward for full discovery. And it may be that you

will need to have your clients be deposéd on other

issues other than that later on., But it's my

{ coordination of thig issue and this discovery first that

T think is the appropriate way to go.
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MR, JOYCE: So he's then going to be limited
to asking guestions that Qould go to the area of unclean
hands?

THE COURT: That's correct; that's
&bsolutely correct, |

| MR. JOYCE: That's fine.
TEE COURT: That's right.

And I -~ how long do yvou think that would

"be? 60 days?

MR, NOVACK: Judge, T was going to suggest

90 only because 60 gets us bumped up against the end of

‘the year'and the holidays.

THE COURT: Falr enough. 90'§ays.

I am sure you're going to have a dispute as
to what is covered, I bet, an& you're going to come back
to me,

MR. JOYCE: It's é bad bet for me,

THE COURT: Just -- T can see you and I can
see that that's where we're headed. But that's okay. I
will be here and I will résolve whether it is limited or

not., Rather than sending this off to a magistrate

judge, let me resolve it.

8o 90 days for the limited discovery on
unclean hands. 'And then from the basis of that

discovery, you, if you fully believe it's appropriate,
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can move for summary Jjudgment on that.issue alone. And
if it is denied, we go forward for the rest of the case.

MR. NOVACK: Thank you very much.

THE COURT: And that's the way we're going
to handle this. |

MR. JOYCE: Thank you, Judge.

THE COURT!: Thank you.

{(Cancluded at 9:20 a.m.)
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