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(Commenced at 10: 06 a.m)

THE CLERK: 06-5486, Grochocinski versus
Mayer, Brown.

MR. NOVACK: Good nmorni ng, your Honor.
Steve Novack, N-o-v-a-c-k, on behalf of defendants.

THE COURT: Good nor ni ng.

MR. Cl SZEWSKI : Good nmorni ng, your Honor.
Steven Ciszewski, C-i-s-z-e-w-s-k-i, also for the
def endants.

THE COURT: Good nor ni ng.

MR. AUFMANN: Good norni ng, your Honor.

Art hur Auf mann and Robert Carroll on behalf of the
plaintiff.

THE COURT: Good nor ni ng.

Do you object to the plaintiff's motion for
protective order?

MR. NOVACK: We do, your Honor. And the
reason why we did -- why we made our objection, we have
a short fuse on this discovery period. You only gave us
until the end of January --

THE COURT: That's right.

MR. NOVACK: -- to conplete discovery. And
both the trustee and M. Spehar's counsel asked us for
extensions of time to respond to our discovery and to

extend the deposition dates --
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THE COURT: Oh, | thought I'm I ooking at a
motion for protective order. Isn't that what |'m
| ooking for? |Isn't that what | have up for today?

MR. AUFMANN: Correct.

THE COURT: All right. It's not a notion to
extend tine.

MR. NOVACK: It is not, but it will have
t hat effect, and that's what |' m sayi ng.

THE COURT: Oh, okay. Go ahead.

MR. NOVACK: When both those parties asked
us for extensions -- and we accommodated them
absol utely accompopdated them -- nobody suggested to us
that there was going to be another motion, which nobody
ever told us about, asking for an interim period whereby
M. Spehar would produce his documents first to the
trustee, the trustee would take a period to do
somet hing, and then there would be an intervening nmotion
for -- possibly an intervening nmotion for work-product
privilege claims. So faced with all of that and our
i mpendi ng January 28 cutoff, we objected.

And as we were | ooking at the situation, it
occurred to us that wi thout getting into all of the
i ssues of waiver and all the issues of whether this is
wor k product or not, all of which we're reserving, one

overarchi ng observation came to us, which is they have
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put into issue --

THE COURT: Ri ght.

MR. NOVACK: -- at issue a waiver doctrine
we think trunps any possi bl e work-product privil ege
assertion. And we thought why don't we just shortcut
it, and so we responded the way we responded.

THE COURT: Okay. Counsel ?

MR. AUFMANN: Judge, in terms of the at
i ssue waiver argunent that the defendants have rai sed,
they've filed their response two days ago. W filed a

reply as quickly as we could in order to address that

i ssue --

THE COURT: s there a reply?

MR. AUFMANN: It was filed yesterday.

THE COURT: Oh, | don't have that.

MR. CARROLL: It should have -- | apol ogize
if you didn't get it. | did instruct somebody to

deliver it to your chambers.

THE COURT: Oh, okay. | don't have that.
Well, why don't you go pull it off.

Okay. Go ahead.

MR. AUFMANN: I n any event, | don't think
the at issue waiver doctrine applies whatsoever here.

More to the point, the procedure that we're

suggesting, | believe, is entirely reasonabl e. No one
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has chall enged the fairness or the reasonabl eness of the
procedure we're suggesting. The only issue counsel is
really raising is that if this procedure's put into
pl ace, it could make it difficult to conply with the
Court's discovery cutoff of January 28th. He m ght be
ri ght about that. | don't know what your Honor's
feeling is about potentially extending that date. We
woul d certainly have -- since we're the ones who are
proposing this procedure -- even though we think it's
entirely fair since we are the ones who are proposing
this procedure -- we would have no objection to
extending that date, that January 28th date, so that
this procedure could be engaged in and - -

THE COURT: Wwell --

MR. AUFMANN: To me, that's the issue that's
in front of your Honor.

THE COURT: | "' m not sure. They're getting

me the reply.

But | don't understand why the at issue
response isn't something that -- you've put this into
play filing this lawsuit. W need to address whether or

not this is going to be a situation of unclean hands or
not .
MR. AUFMANN: lt's really -- it's really two

poi nts, your Honor.
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THE COURT: Okay.

MR. AUFMANN: We have a definite
under st andi ng of what your Honor was tal king about when
you all owed discovery to go forward on the uncl ean hands
issue. We think it was a narrow issue directed to the
trustee's decision not to file a motion in California to
try and vacate the default judgment. Okay?

THE COURT: Well, it may not be. Uncl ean

hands could cover your behavi or throughout the whole

period of time. It's really getting to the issue as to
what was the nmotivation for the filing of the |awsuit,
whet her the -- | mean, all of the steps |leading up to

the failure to move to dismss this suit could
potentially show intent or a pattern of behavior or sonme
t heory by the defendants as to why this would be uncl ean
hands.

MR. AUFMANN: Ri ght. And one of the things
we've tried to address in our reply is that this whole
prem se that started this unclean hands argument about,
Oh, the trustee could have just gone into California and
gotten this default vacated, that whole premse is
Wr ong.

THE COURT: Well, fine. Fair enough.

That's why we're doing this. But it doesn't |ook |ike

it may be wrong, otherwise | wouldn't have permtted
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this particular path of discovery to go first, so that
we could address why this is set forth in the odd way
that it's set forth.

MR. AUFMANN: Under st ood.

But one of the things we've done in our

reply -- whereas their arguments to you earlier about

how easy this would have been to vacate this default did

not cite California |law, we provided the cite to the
statute and the requirenments that must be met. And I
believe we've denonstrated already that those

requi rements could not have been met.

THE COURT: Meani ng what, in discovery, is
t hat what you're saying, or

MR. AUFMANN: No, in our reply --

THE COURT: In the reply that | don't have
here? 1s that it?

MR. AUFMANN: Ri ght .

THE COURT: Okay. But, of course --

MR. AUFMANN: "' m not saying --

THE COURT: -- whether that may be the end
result of our first issue really shouldn't be the
response as to today's issue, which is you want a
protective order and whether or not that protective
order can be put into play, whether we adopt the

procedure that would delay discovery.
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MR. AUFMANN: Ri ght. The argument they made
about at issue is, Judge, we never need to address any
i ssues of work-product privilege because -- sinply
because my client in response to an accusation that
says, You filed this lawsuit in bad faith, said, No, |
didn't file it in bad faith, | filed it in good faith,
t hat does not put at issue any work-product privilege
docunments.

In order to put -- in order to invoke the at
i ssue doctrine, there must be both a claimasserted and
reliance on specific defined identifiable privileged
mat eri al . For exanple, in the case that they're relying
on, you're talking about a situation where the plaintiff
said, | did not blow the statute of Iimtations because
my |awyer told me that | first had a claimon
such-and-such a date and the discovery rule applies
here, and, therefore, the time for my claimto run
didn't start running until my |lawyer told me. He has
not put into issue a specific communication with his
| awyer and, thus, cannot sit back and say, No, you can't
see that communication with my |awyer, it's privileged.
It's the old you can't have your cake and eat it too.

The trustee has not done anything |ike that
here. The trustee has not either in support of a claim

he's asserting or in defense of something that they're
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asserting said, No, what | did was justified because I'm
relying on a specific piece of work product materi al.

| f he had made a specific reference |like that and relied
on a specific piece of work product material, he
couldn't then say, Okay, |I'mrelying on that, but you
can't see it. That's what the at issue waiver doctrine
is all about, and that hasn't happened here.

Al'l that happened here is they accused ny
guy of bad faith. W came in on his behalf and said,
That's ridiculous, there's no evidence of bad faith. In
fact, everything that's been done here is in good faith.
And they want to take the position now that because they
made a basel ess accusation agai nst him and he denied it
t hat suddenly all of his attorney work product is --
there's just been a conplete blanket waiver? This is
not at all the way the at issue doctrine works --

THE COURT: Okay. And, again, you need to
get off the basel ess accusation, otherwi se | woul dn't
have ordered the discovery.

A response?

MR. NOVACK: Let me say two things Judge,
and who knows maybe it'll become three things, but two
t hi ngs at the outset.

No. 1, this was said in their reply brief --

THE COURT: | am going to take a few m nutes
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and read the reply brief, but, go ahead and argue it --

MR. NOVACK: -- one thing to you before you
do.

They make a very bold statenment in there
that in a work product privilege situation there are two
requisite elements to raise the at issue waiver. One,
that a defense was raised that inplicates it.

THE COURT: Ri ght.

MR. NOVACK: And, two -- and this is what
they add, it's beyond the elements that we've put in our
case law -- that there nust be a specific reference to
specific documents by the party claimng the
wor k- product privilege. They cite only two cases for

t hat, both by Magistrate Judge Schenkier, the Beneficial

Franchi se case and the Quality Croutons case. Bot h of

those cases dealt with the attorney-client privilege,
not with the work product privilege.

We know t hat those privileges are different.
They're governed by separate standards. Attorney-client
privilege is governed by this |Iaw of the state of the
forum The work product is federal | aw.

Judge Denlow s decision in Eagle which is
cited in -- 1 can't remenber if we cited it or they
cited it, frankly --

THE COURT: Okay.
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MR. NOVACK: -- in the earlier briefs points
out that the standards governing attorney-client
privilege and work-product privilege are different.

So the second elenment, well, it may well
apply to an attorney-client privilege. It has nothing
what soever to do with work-product privilege.

Secondly, the notion that they didn't raise
their good faith as a defense, Judge, | would say to you
that fromcradle to grave they raised it every step of
t he way. In response to the notion to dism ss they
said -- and they convinced your Honor, because you
deni ed our motion to dismss, that we failed to present
evi dence that plaintiff acted fraudulently or in bad
faith. Your Honor agreed and said it's not just
Spehar's conduct we have to | ook to; we have to |ook to
the trustee.

On reconsideration they said to your Honor
that if they filed the case with a good-faith belief
that the mal practice clainms were meritorious, then the
case cannot be a fraud on the Court. They said the
critical element to defendants' fraud theory -- they're
interpreting our theory -- is not whether Spehar has a
financial interest in the case. According to the
plaintiff, it is whether the trustee knowingly filed

meritless or untrue claims. That's what we're trying to
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get at.

And when your Honor made your bifurcation
ruling and granted us the discovery and you asked me
what | was going to do, and | said, Well, we'll take the
trustee's deposition, which we've noticed, we'll take
Spehar's deposition, which we've noticed, and |I said we
may need di scovery fromthe former sharehol ders and
officers. And your Honor said, Well, why do you need
t hat ?

| said, Because they are -- We believe they
will testify that they were never -- this is fromthe
transcript, |I'm quoting. | said this: That we believe
that they will testify that they were never contacted by
the trustee before he filed the conplaint, that they
don't believe in this conmplaint, and had they been asked
by the trustee they would have told him so.

Your Honor's response was, Okay. And there
was no objection. M. Aufmann wasn't here; M. Joyce
was. There was no objection to that. It was clear to
everybody when your Honor ruled that one of the avenues
of discovery was what was the good faith --

THE COURT: Okay. | am not goi ng down
anot her notion that wasn't fil ed. ' m dealing with the
protective order, and I'mgoing to read all of this, and

"1l be out in a few m nutes. Okay?
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(Recess taken.)
THE COURT: Okay. Gentl enen, | have

reviewed all of the papers now, which I'msorry | didn't

have the reply brief in hand. It was filed -- | don't
know what time that it came in, but | have read it now,
and this is what |I'm going to do.

It is true that my issue, | think, is

broader than the way the plaintiffs have narrowy
defined it. That being said, all of these

communi cations are going to start to percolate up as
potential privileged disputes. And as such I'm
extending this issue of discovery to March 3rd. | am
ordering that a privilege |og be prepared for any
document that you assert privilege on and that that
privilege |og be prepared and submtted to Judge Denl ow,
who's going to review it, who is your magi strate judge
on this case, by January -- well, let's see.

If I give you discovery to March 3rd, 1'I1
have to give you '"til shortly thereafter. It should be
somet hing that you're generating as you're doing
di scovery. So |I'mgoing to require that you give it to
Judge Denl ow by March 10th, so one week after the close
of discovery. | don't think that is too short of a
period of time, because as requests are made they can be

brought to Judge Denl ow s attention.
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|"mreferring any issues regarding the
di scovery of privilege matters to Judge Denlow. And
then I will see you all again on March 19th, so strike
any other schedul e, except this one, and we'll readdre
where we're headed with this issue on the 19th.

So move forward with your requests, and if
you believe that it's something that's privileged and
shoul dn't be turned over, you're going to need to
address it with Judge Denl ow.

MR. AUFMANN: s March 19th a status date?

14

SS

THE COURT: It is for me, not Judge Denl ow.

And |I'm going to give Judge Denlow a call right now an
explain the situation so he knows what's com ng. Okay
MR. NOVACK: Judge, could I ask one thing
THE COURT: Yes.
MR. NOVACK: -- to be included in the orde
Because it sounds |ike what's going to
happen is Spehar, instead of producing it to us, it
sounds like it's going to be produced to the trustee.
And | just wonder if the order could require that Speh
Bates stamp all the documents that it produces to the
trustee, keep a copy, so there's never --
THE COURT: | think that's a very hel pful
i dea, and that's something |I've done in the past when

was litigating and | think that's very hel pful.

d
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So as you give it to the trustee, it would
be Bates stamped so we know exactly what he is
review ng, and then that set goes to the judge and the
judge reviews it. You should be fine with that.

MR. NOVACK: Well, it's actually --

MR. AUFMANN: Thank you.

MR. NOVACK: Spehar isn't here today. \What

they're asking for is that instead of Spehar responding

to our subpoena -- | believe this is what they asked
for --

THE COURT: | know.

MR. NOVACK: -- he send it to them

THE COURT: Ri ght.

MR. NOVACK: So |'m asking Spehar --

THE COURT: Yes, that is fine.

MR. CARROLL: We under st and. And we'l |l put
t he Bates nunber of the documents being withheld on the
basis of privilege on the privilege | og.

THE COURT: Exactly. That's the way it
should be. Okay. Thank you.

MR. NOVACK: Thank you, your Honor.

THE COURT: Thank you

(Concluded at 10:36 a.m)
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