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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In re: )] Case No. 05 B 64075
)
) Chapter 7
LEQ STOLLER, }
) Honorable Jack B. Schmetterer
Debtor. 3
) District Court Case No. 07-CV-0092

STATEMENT AND RESERVATION OF RIGHTS OF PURE
FISHING, INC. IN LIEU OF COUNTER-DESIGNATION OF
ADDITIONAL TTEMS FOR RECORD ON APPEAL

Pure Fishing, Inc, submits the following Staterment and Reservation of Rights in Lieu of
Its Counter-Designation of Additional Items for Record on Appeal:

BACKGROUND

i. On December 20, 2003 (the “Petition Date™), the Debtor in the captioned case
filed a voluntary petition in this court for relief under Chapter 13 of the Bankruptey Code. The
Debtor’s case was converted to a case under Chapter 7 on September 1, 2006 (the “Conversion
Date™). A Trustee was duly appointed on September 6, 2006, to administer the Debtor’s estate
{the “Estate™).

2, Since the Conversion Date, the Debtor has filed approximately four Notices of
Appeal with the Clerk of the Bankruptey Court, in which the Debtor endeavors to appeal
approximately eleven separate orders entered by the Bankruptcy Court. On information and
befief, the Debtor has indicated that he will continue to appeal every order of the Bankruptey
Court that he opposed, until he is able to reach a settlement of his bankruptcy case with the
Trustee and creditors. On or about January S, 2007, the Debtor filed the notice of appeal that

gave rise to Appeal No. 07-0052.

CH2 2975191
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3. Pure Fishing has already filed three motions to dismiss prior appeals filed by the
Debtor. Briefing on those motions is ongeing. One motion alternatively seeks clarification of
various appellate procedures. One of the grounds for seeking to dismiss the pending appeals is
that the Notice of Appeal references more than one separate matter or order. The same issue is
present in connection with the notice of appeal that commenced Appeal No. 07-0092.

4, In light of the pending motions to dismiss and the request for clarification, and to
avoid additional confusion and procedural uncertainty, rather than submitting a countet-
designation of the Record on Appeal in Appeal No. {7-0092, Pure Fishing hereby submits this
Statement in Lieu of its Counter-Designation of Additional Items for the Reccrd on Appeal, and
thereby E_:}{Pressiy reserves its right to supplement or amend this statement and to appropriately
respond to any and all appeals and file any additional counter-designations afier the Court rules
on the pending motions to dismiss and/or provides clarification of the appropriate appellate
procedure wher, like here, the notice of appeal references more than one discrete matter.

Dated: January 17, 2007 Respectfully Submitted,

Pure Fishing, Inc.

By:/s/William J. Factor

One of Its Attorneys
William J. Factor (6205675)
Sara E. Lorber (6229740}
SEYFARTH SHAW LLP
55 East Monroe Street, Suite 4200
Chicago, Ulinois 60603
Tel: (312)346-8000
Fax: (312)269-886%
whactori@seyfarth.com
slorber@seyfarth.com

CH2 20197915.1
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Lance G. Johnson

ROYLANCE, ABRAMS, BERDO & GoODMaN, L.L.P.
1300 19th Street, N.W_, Suite 600

Washington, DC 20036

Tel: (202) 6599076

Fax: (202} 655-9344
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CERTIFICATE OF SERVICE

The undersigned attomey hereby certifies that on this 17th day of January, 2007, he
caused a copy of the attached Statement and Reservation of Rights of Pure Fishing In Lieu of
Counter-Designation of Additional Items for Record on Appeal, to be served upon the

foliowing persons via the manner indicated.

fsf William J. Factor

CH2 21979191
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Service List

{U.S. Mait prepaid)

Richard N. Golding

Law Office of Richard N. Golding,
500 North Dearborn Strest

Znd Floor

Chicago, IL. 63606

(U.S. Mail prepaid)

Stephen G. Wolfe

Assistant United States Trustee
Office of the United States Trustee
227 West Monroe Street

Suite 3350

Chicago, IL 60606

(U.S. Mail prepaid and email)
Leo Stoller

7115 W. North Avenue, #272
(ak Park, Hlinois 60302

{U.S. Mail prepaid)

Richard M. Fogel

Janice Alwin

Shaw, Gussis, Fisliman, Glantz,
Wolfson & Tobin LLC

321 North Clark Street

Suite 800

Chicago, Illinois 60610

{(U.S. Mail prepaid)

William ], Barrett

Barack, Ferrazzano, Kirschbaum,
Perlman & Nagelberg, Lip

3133 West Wacker Drive, Suite 2700
Chicago, lllingis 50606

{U.5. Mail prepaid}

Michael T. Zeller

Quinn Emanue] Urquhart Oliver & Hedges, Lip
265 South Figueroa Street, Tenth Floor

Los Angeles, CA 90017

(U.S. Mail prepaid)

Melvin J. Kaplan

Bennett A. Kahn

Melvin . Kaplan & Associates
14 E. Jackson Blvd., Suite 1200
Chicago, IL 60606
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IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT COF ILLINOES
EASTEREN DIVISION

LED STOLLER, No. 05BE&4075

Chicago, Illinois
December 12, 2006

D=btor. 10:30 a.m.

T ]

TERANSCRIPT COF PROCEEDINGS
EEFORE THE HONCRABLE JACK B. SCHMETTERER

LPPELRANCES:
Trustee: Mr. Richard Fogel;
For the Trustee: : Ms. Janice Alwin;

. For Google, Iac.: Mr. William Barrett;
For Pure Fishing: Mr. William Factor;

Mr. Lance Johnscon;

ALS0O PREGENT:

Mxr. Leo Stoller,
Pro Se.
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Stoller, de

2
THE CLEREK: S5toller, 05-64075.
MR. STOLLEERE: Good morning, Judge. Leo
btor, pro se.
MS. ALWIN: Goocd morning, Your Honor. Janice

Alwin on behalf of the trustee.

MR. FOGEL: Good morning, ¥Your Honor.

Fichard Fogel, the trustee.

ME. BARIETT: Your Honor, William Barrett

Google, Inc.

William Fac

of Google,

MR. FACTOR: Gecod morning, Your Honor.

tor and Lance Johnson for Pure Fishing.

for

THE CQURT: As for Google, there is a moticn

this is old business, for an order declaring

the proposed suit to be cutside the scope of the stay.

Didn't I de

Honor.

iz the moti

until about

al with that?

M3. ALWIMN: Draft order to follow, Your

MR. FOGEL: Draft order to follow for today.

THE CQURT: ©h, is this the crder here?
ME. BARRETT: Your Honor, if I --
THE COURT: Do you have an order?

ME. BZRRETT: Yes. Gogogle has the order.

MR. STOLLER: Your Hcenor, if I may say, this

on that Google filed. I didn't receive this

two davs age and I filed --
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TEE COCURET: This motion?

ME. STOLLER: . This was a motion, the metion
we're talking about here, and it's about 300 pages. And
I didn't receive it until two davs ago. And I filed an
chjecticon.

THE COURT: I have not received any 300-page
motion, so I'm not passing con what you're talking about.
ME. STOLLER: This is the moticen --

THE COURET: I can't help it. That is nect
what I'm ruling --

ME. STOLLER: -- that vou're ruling on today.

TEE COURT: No, it isn't. The motion we're
talking abcocut was presented here August 25th.

ME. STOLLER: That's this one.

THE COURT: And it's not 300 pages.

ME. BARRETT: ¥Your Henor, if I may, the
moticn with azll the exhibits is a binder, motion --
document that the cocurt has before it right now. I know
when we were here in August we had this complete kinder
and it was offered to the court. The court at that time
had the complete set.

THE COURT: I see.

MR. BARRETT: We did serve -- we're very
careful, last August, about serving -- we had multiple

addresses for Mr. Stoller. I have c¢ne return package
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heres.

THE COURT: Ycu have what and what?
Aoceording to the service list, 1t was addresssd to
Mr. Steoller at 7300 West Fullerton, Elmwood Park.

Was that your homs?

MR. STCLLER: HNo. That was a post cfifice
mailing address which I hawve not used and disceontinued.
And I'wve just first been notified of this moticn, and I
filed a proper response to it with the ccocurt. And I
would like to be able to make an obijecticn to the entry
of any order regarding the motion because I never had
it.

THE COURT: You're representing yourself.

MR. STOLLER: Yes.

THE COURT: I understand that. HNow have vou
filed a response to this?

ME. STOLLER: Yesg, I have filed a responese.

THE COURT: Have you serwved 1t?

ME. STOLLEE: ¥Yez, and I served 1.

THE COURT: Did you get it?

MR. BARRETT: I saw it this morning in court.

THE COUERT: You did not get it?

MR. BARRETT: Mot before this morning.

THE COURT: Have you served it?

MR. STOLLERE: Yes.
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L

THE COURT: -- means delivered and how?

MR. STOLLER: I mailed it by first class
mail.

THE CCURT : When?

Mz. STOLLER: On the 3th of --

THE COURT: Three days ago?

MR. STOLLER: Three days ago.

THE COURT: Obvicusly nobody has received it.

ME. STOLLER: And I handed him a copy of it,
as he's handed me a copv ¢f his response.

THE COURT: Counsel, did wvou receive it?

ME. BARRETT: Your Honor, I just saw 1t this
morning in court.

THE CCGURT: Yes or no to received it.

ME. BARRETT: I received it in the rcourtroom
this morning, ves.

THE COURT: Thank you. May I have a copy,
please.

ME. STCLLER: Tes,

ME. BARRETT: Ycur Honor, also at the time
that the motion was filed the debtor was represented by
Mr. Golding, who did receive a copy of this package.

THE COURT: I know, but Mr. Stcller has
listed on his bankruptcy schedules a certain address --

ME. BARRETT: I believe --
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[
:
i

Vvou're £

a change

addreas?

address=

days.

address

THE CCURT: And that's the address that
ntitled then to serve notice on unless and until
of addrese i=s filed.

Have vou ever filed a change of

MR. STOLLER: Yes, I have, Judge.
THE COURT: And when did you file that
-- time, rathexr?

ME. STOLLER: Prcbably within the last 30

THE CCURT : Olkay.
MS. ALWIN: Your Honor, there's no change of
on the docket that I'm aware of.

THE COURT: Bo you have a copy ¢ your change

of address?

but I di

Ecnor.

M3, ALWIN: aArnd we have not receiwved cne.

MER. STOLLER: Yesg. I don't have it with me,

d file it.

THE CLERK: I will check the docket.

THE COURT: [Cid veou find it?

THE CLERK: I am checking it now.

THE CCURT: We'll check the docket.

Trustee, have vou loocked at this order?

M5, ALWIN: ¥eg3. The motion -- we have, Your

The order? Proposed order?
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THE COURT: OCrder. Hawve vyou looked at this
order?

M5. ALWIN: I'wve looked at the proposed order
by -- yes,-Your Honor. We have no cobjection.

THE COURT: Yecu think that the claims that he
wishes to file aroge after commencemsent of the
bankruptcy case?

MS., ALWIN: Yes, Your Honor.

MR. TOGEL: We had a hearing on this matter
last week and there was an okjection to the settlement
motion raised by Mr. Stolier, which wyou overruled and
had it teday for draft order to follow in connecticon
with that ruling.

THE COURT: Was this the rase in which I said
that 'l]l reserve --

MER. FOGEL: Yag.

THE COURT: -- I was golng to reserve
jurisdiction?

ME. FOGEL: You were reserving jurisdiction.
You were reserving the right to modify the order --

THZ COURT: This corder does not say -- this
proposed order doesn't say that.

MR. FOGEL: The order approving the
gettlement --

ME. ALWIN: I have a copy if Your Honor needs
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8
One.
ME. FCGEL: -- does =say that. This oxder
is -- this is the order to medify the stay as a result

of the approval of that settlement.
MRE. BARRETT: If I may eliminate same --
THE CCURT: I see, to let them go forward.

A1]l right, mow I recail. The idea was I could withdraw

that which, in effect, wiped out his rights permanently

[}

if this case getz dismigsed. Eut in the meantime the
stay would be modified -- -

ME. FOZEL: Yes.

THE COUERT: ~-- so that the suit could go
forward. I think that's what vou're talking about.

ME. STOLLER: I would like to make an
argument teo the contrary, which I have never, as far as
removing the stay.

THE COURT: Well, hang on a seccnd, sir. &all
right. What was that last thing vou said?

MR. STOLLER: I would like to make an
argument against removing the stay and allowing them to
file a district court case against me.

THE COURT: Just a mcment, please. Let me
have your big black bock binder with all theose exhibits.

Is there a proposed lawsuit attached to

thig?
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ME. BAERETT: Yes, ¥Your Honcr. The lawsuit
ig Exhibit 1.

THE COURT: &ll right. Just for the record,
my clerk informs me that she finds no change of address
form filed by wyou, Mr. Stoller. If you wish to file
one, everybody is going to be bound by it. If vyvou file
one and serve it on everybody, they'll ke bound to give
you notice at your address. Bui right now yvour only
addregs on the record is 7300 West Fullerton.

MR. STOLLER: Okay, Judge.

THE COURT: Now what exhibit would I find
your proposed complaint, sir?

ME. BARREETT: Exhikbit 1.

THE COURT: I'm on page two and it appears
vou have a suit that refers to activity that took place
prior to the filing of the bankruptcy. Am I right?

MR. BAREETT: Your Honor, the suit does refer
to activity that took place prior to the filing, that's
right. That is necessary in order to state a claim
under the RICC statute.

THE COURT: Eight. But, therefore, the order
I have been handed is not right.

ME. BAREETT: Well, Your Honor, to make a
claim urnder the RICC statute you need to alliege two

things. You need to allege two predicate acte, that the
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10

claims arise under two predicate acts. Those acts, at
least the second act occurred posi-petition.

THE COURT: I'm ncet questicning what's right
to plead under that act. What I'm guesticning is the
craer you want me to approve, You say the claims of
Google first arose after the commencement of this case.
Evidentiv thev did not.

ME. BARRETT: Your Honecr, I have a time line.

THE COURT: There may be a good reason to
moedify the stay, but since the activities you complain
of started before the case began, it seems tc me that I
cannct use that reason.

ME. BARRETT: If I can just address that a
second, the claim that -- and I use the word activities,
the activities that gave rise to the claim, the actual
claim, occurred post-petition. The complaint does refer
Lo activities that cccurred pre-petition as part of the
allegaticns about pattern racketeesering activity. The
claim Google has, though, is not based on that histecric
pattern. It must ailege and plead that pattern to state
a RICC claim. I have a time line here if the court
would like to see it oﬁ the acts that relate tc Google's
actual ¢laim and how it fite in with the filing of the
case. |

THE COURT: You have a history here. Like so
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11

many peocple that come here you want teo fire a zhotgun
and give a huge history and then vou give me a

pinpointed crder that pretends as though the history
prior to the filing of the bankruptcocy is not alleged.

ME. STOLLER: Are you addressing that to me,
Judge?

TEE COURT: No.

ME. BARRETT: Your Honor, it is alleged. You
colld never state a RICC claim in these circumstarces
against the debtor.

THE COURT: All right. I hawve to have a
bagies for meodifying the stay hecause part of the
activity that you wisn to sus on occurxred
pre-pankruptcy.

ME. BARRETT: And, Your Honor, I could
address the alternative relief in the meticn, which is
relief Google is =eeking, which is injunctive relief for
faise advertising; wrongful competition; and wviclation
of the RICO statute, which the predicate offense is mail
ftraud, wire fraud, and extortion. That 1is the type of
relief mcst appropriately entered by the district court.

ME. STOLLER: I'd like to be able to --

THE COURT: ¥ou are arguing there is cause to
modify the stay.

ME. BARRETT: As an alilternative, wves.
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THE COURT: Okav. I"ll entertain that
moticn. MNow I have already approved the settlement.

M5, ALWIN: Yes, Your Honor. An order has
been entered. Would you like a copy?

MR. BARRETT: And if I could just maybe
address some ccnfusion. The settlement addresses claims
of Gocgle against the estate and the assets administered
by the trustee. Today we are dealing with Mr. Stoller
as the individual debtor.

THE COURT: I understand. If we permit this
to go forward, cf course, he can find some way, 1E he
can, to defend himself.

ME. BARRETT: That's right.

THE COURT: ﬁhat this does is take it out of
the bankruptcy. The suits are also against Central
Manufacturing and Stealth.

MS. ALWIN: That has been resolved as part of
the settlement order.

THE COURT: As part of the settlement?

MS. BLWIN: ¥Yez, Tour Honor.

THE COURT: Mr. Stcller, I'we read your
response. Iz there anything vyvou want to add o it?

MR. STOLLER: Yes, I deo, Judge, is the fact
that all of the acts of which they 're complaining of,

and I need at least two minutes for you to indulge me
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13

because this is a very serious issue, what they're
complaining of is I wrote three settlement letters under
408 to btry to resolve a registerability issue and I
brought a petiticn to cancel against Google's
registration based on the fact that it's generic or
descriptive. From those threse acts, which all occurred
pricr to the filing cof the barkruptcy, they have
cergtrued and concocted this very serious charge, the
RICO charge. |
Under the trademark law, there iz no

statutcry reason why when we're dealing with just a
registerability issue, I didn't threaten their
customers, I didn't threaten -- only the cancelatien of
their markx --

THE CCOURT: TI'we got to ianterrupt you and
tell vou I'm not here to decide the merits of that.

ME. STOLLER: Okay, but T just want to point
that cut. The other thing that's --

THE COURT: The only guestion is whether I
should modify the stay --

MR. STOLLER: Right.

THE COURT: -- sco they can litigate against
Vol .

MR. STOLLER: And here's why I'm going to

suggest you shouldn't. The purpose of the stay is to
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14
give a creditor a respite from litigatlion. We're trying
to resclve this bankruptcy issue. And I had a meeting

yvesterday with the trustee and I think it's possible
that we'll be akble to résolve the bankruptcy issue.

THE COURT: In the event the bankruptcy issue
were resolwed, what would happen to the bankruptcy do
yvou think?

MR. STOLLER: What would happen would depend
cn the ultimate resolution.

TEE COURT: Yes.

MR. STOLLER: My hope is --

THE COURT: Might the bankruptcy be
dismissed?

ME. STOLLER: That it might be dismissed,
yes, and my creditors could be paid.

THE COURT: Well, but this particular
creditor, if the bkankruptcy is dismissed, would ke free
te sue you anyway, right?

MR. STOLLER: If the bankruptcy were to be
dismissed and I was able to regain contrel of my
corporationsg and be in business again, they could sue
me. Eowewver, the predicate acts of which they're
complaining about are no longer taking place because I'm
not in control of my business. For them to bring these

charges against me now when I am not pursuing the
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15

etition to cancel, I'm not writing letters to them, the
trustee is in charge of the corporations --

THE COURT: Let me pause for that. Is one of
the corperations Central Manufacturing?

ME. STOLLER: Tes.

TEE COURT: Which has some other names.

ME. STOLLER: Stealth Industries, Inc.

THE COURT : Stealth Industries, alsc
Rentamark.

MR. STOLLER: Correct.

THE COURT: Right?

ME. STOLLEE: ERight. In other words, what
relief they're seeking, Judge --

THE COURT: I understand. Let me ask the
trustee something. He wants to -- if we modify the stay
ther, of course, Stoller can be sued but also these
corporations. Do you take the view that he has no right
to represent the corporations or hire a lawyer to
represent the corporations?

ME. FOGEL: I take that wview, ves, because as
part of the settlement there is no relief being gought
against the estate or the entities. There is no
monetary relief being sought against them. 2And getting
back to whether we'wve talked many times, the entities

all appear to be Mr. Stoller, soc that we're talking
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le

about claims against the bankruptcy estate on the one
hand, we're talking about claims against Mr. Stoller as
an individual post-conversion living the rest of his
life, on the other hand. The second --

THE COURT: Yeah, but --

ME. FCGEL: -- part is what Gecogle is going
after.

THE CCURT: Central Manufacturing is a
corporate entity?

MR. STOLLER: Yes, in Delaware. Yes, Judge,
it is.

TEE COURT: What do vyou think, Google?

ME. EARRETT: ¥our Heonor, 1 understand the
court made a finding of fact at the conversion trial
finding that these entities were inseparable from
Mr. Stoller himself.

THE COURT: Well, they may be maybe
inseparable.

MS. ALWIN: The debtor has also failled to
produce --

THE CCURT: 1In a piercing corporate weil
sense, but T was just asking whether or not it was
corporate entities.

ME. STOLLER: They are. I paid the franchise

fee for 20 years for each one of those corporations in
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17
Deiaware. They exist. &ll vou have to do is go on the
computer and pull them up.
MS. ALWIN: Your Honor, as we'we noted at
the --
ME. FOGZEL: Ycur Honor, there is an entity in

Delaware called Central M-f-g, I want to say comma, Inc.
that ig in good standing. I'we not seen a document that
in any way, shape, or form connects Mr. Stoller to that
entity. He is not listed as the registered agent. The
State of Delaware deoesg not identify corporate officers.
I have not seen a gtock certificate. I've not seen a
reccrd book.

TH

Le)

COURT: Counsel --

ME. FOGEL: I've not seen a tax return. I've
nct seen anything.

THE COURT: Are you abardoning or not
abandoning your claims by reason -- against these
entities, whatever they are, by reason of his stock
ownership therein, if he has any stock ownership or any
other interest? Are you abandoning the interest --

ME. FOGEL: HNo.

THE COURT: ~-- by reason of his relationship.

MR. FCGEL: No. I am holding onto all
property of the estate at the moment while I continue --

THE COUET: Why are vyveou not abandoning, if
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vou think it is wvalueless for the estate --
MR . FOGSEL: No. I'm not asserting a claim

against Google, which I think is wvalueless for the

eatate.

THE COURT: Why are you not abandoning these
corporate --

MR. FOGEL: They may, in turn -- they may, in
fact, turn out to be companies. They may, in turn, turn

out to have assets.
THE COURT: If they are, are you going to be

defending them in the Gcogle lawsuit that they proposed

to file?

MR. FOSEL: HNot if they're not seeking any
monetary relief. T can't --

THE COURT: They seek relief against the
companies or with -- ccompanies. They do.

MR. STOLLER: See, that's the rub, Your
Honor . I can't hawve attorneys represent my
cerporations. They're going to consent to judgments
against my corporatiorns. Then they're goling to throw me

to the wolwves, and I'm going to have to defend myself in

4 RTCC action for what I think is basically not RICOish.
on the other hand, I don't have an

attorney and I can't afford an attorney to represent

myself. So this is putting the debtor, in prejudicing
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the debtor beyond what should be allowed under the law.

can't represent my corpcrations with attorneys to
pretect them and, therefore, T can't even represent
myself.

TEE COURT: I understand. I'm perfectly
clear as tc why vou wanted the settlement which -- hut
you're also, through this device, exposing the
corperations in which you claim an interest to damages
undefended. A&And I don't uncerstand that unless you want
to abandon your interests in --

MR. STOLLER: And he's done that in every
cage where I'm in litigation, Your Honor.

THE CCURT: Mr. Stoller, walt please. Bear
with me one second.

M5. ARLWIMN: Your Honor, part of the
settlement was a release cof claims.

THE CCURT: Against who?

3. ALWIMN: Google and the estate and the
entities, so we've resolved it.

THE COURT: You mezan, Google has released its
claims against the entities?

MS. ALWIN: That's my understanding, Your
Honor .

THE COURT: Counsel for Google, please?

ME. BARRETT: Your Honor, I'm locking at the
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relevant language right now in the agreement. The
language is Google hereby relsases and discharges
Stoller's bankruptcy estate and the trustee, as
representative of Stoller's bankruptcy estate, from any
and all claims.

THE COURT: HNot the entities.

ME. BARRETT: = It does not appear to
specificaliy include the entities.

MS. ALWIN: There are no claims against the
entities.

THE CQOURT: Counsgel?

MS. AILWIN: If I misgsspcke, Your Honor, my
apologies, but my understanding is --

THE CCURT: If it included the entities --

MS. ATLWIN: -- there are no claims themn.

THE COURT: -- then there's neo reason for him
to file this shotgun suit.

MRE. FOGEL: The suit was drafted before the
gettlement was reached.

THE COURT: I know, but from what I just
heard, the entities are =gtill liable and vou want them
to go undefended ewven though yvou think that potentially
you may find out they had a wvalue.

M=. STOLLEER: That's gcorrect, Your Honor.

MR. BARRETT: The relief scught by Google
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against the entities in the settlement agreement is
injunctive relief.

THE COURT: i'm sorry. I was just looking at
this complaint. I always take these requests for relief
kind of seriously. ¥You want treble damages. You want
punitive damages. You don't want -- you want much more
than an injunction against an entity that the trustee
wants to hold onto in case he carn find some wvalue there.
mnd yet the trustee does not intend to defend this,
defend the entities. I don't understand that. I'm not
sure I should mcdify the stay.to permit -- to go after
the entities since the entities are part of the estate.

MR. FOGEL: Irdon't see how entry of
injunctive relief against the entities would affect
their wvalue.

THE COURT: I assure vou that punitive
damages would and treble damages would.

MR. FOGEL: it's my understanding that Gocgle
was not going to be seeking monetary relief against the
entities and was only going to pursue Mr. Stoller. 2And
if I misunderstood the settlement then --

THE COURT: Counsel, is all you want to dc is
to get the injuncticn against the entities?

MR. BARRETT: Your Heonor, my understanding --

we're dealing with an issue ¥ think that wasn't really




11

12

13

14

15

16

17

1z

19

24

21

22

23

24

25

Case 1:07-cv-00092 Document 7  Filed 01/25/2007 Page 28 of 44

22

fully fleshed out in the settlement talks with the
trustee.

THE CCURT: I know. and I know this draft

P!

was prepared a long time ago.

MS. ALWIN: Yes.

THE COURT: I guess you had better think it
through; also me. I'm prepared -- I've approved that
gettlement and it makes sense for the sstate, but now
I've got to see whether the form of the order here makes
sense and the extent to which I permit him to go forward
with ILitigaticon makes sense.

MR. FOGEL: May we put This over so that
Mr. Barrett can confer with his lead counsel? And
perhape the fix is to have a revised proposed
complaint --

THE COURT: Yes.

MR. FOGEL: -- that will not be seeking the
tvpe cf relief that we're talking about.

THE COURT: I think that may very well be.
Now, Mr. Steoller, based on vour objecticon, it's geing to
be overruled. 1I'l11 tell you why. There is good cause
here for allewing Googie to go forward and sue ycou. As
to whether he sgshould be allocwed to sue the entities, I'm
not so sure, but there igs gococd cause to allow him fo sue

yvou because that has nothing to do with this estate and

|
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suing you won't hurt the estate and, therefore, I should
not in any way bar him from going forward. There is
gecod cause. He has certainly geot an issue that ought to
be resolved somewhere, and I don't see why it should ke
resolved in kankruptcy court at all.

MR. STCLLER: Well, none of the predicate
acts of which he's trying to seesking relief, or
allegedly seeking relief and, of course, I deny all the
allegations in the complaint, you know, it's like taking
the captain of a ship and saying -- I'm not doing
anything. You know, in cther words, there is an
injunction by wirtue --

THE COURT: Well, vou can argue that teo
whatever court this is before.

MR. STOLLER: But I'm just merely saying it
doegn't make any sense to shove me into an envircnment
when I'm in a kankruptcy proceeding, I'm trying to
resolve the bankruptecy, pay my creditors, and then I
would say, Judge, if T get out of this bankruptcy and 1
pay my creditors and regain my corporaticons, I would
relisgh having the cpportunity to defend it.

THE COURT: &t least vou should understand
that thnere is cecod cause to show why they should go
ahead and be able to sue you on a matter not affecting

the bankruptcy to get injunctions. HNow as to how much
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beyond that should T allow is the guesticn that's still

Opern.
here?
date in
I deon't
that we
town.
tell me

Okavy?

So when can we have you folks back

ME. FOGEL: Your Honcr, we have a pending

January, I think on the 11th, for some matters.

know i1if there is a time between

now and then

can get back before yvou. I'm going to ke out of

THE COURT: Well, I can find

when vou want to come pack here.

some time 1f you

ME. FOGEL: Wait, Janvary 1lth is the 341.

TEE CQURT: I can find some time. I will

just pick a date a week from now or 10 days from now.

ME. FOGEL: A week from now would work.

THE CCURT: Okay. Date please?

THE CLERK: January 1%th at 10:30.

THE CCURT: January?

THE CLERK: I'm sorry, December.

THE {CCURT: December 19%th at

THE CLERX: 10:30.

what, 10:307

THE CCURT: Feor hearing on corder and possible

limits to litigation -- to suit.

May I continue to borrow your kig black

bock, please?
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ME. BARRETT: Yeou you may, Your Honor.

THE CCURT: I den't know what happened to my

COpY .
Now did vou, Mr. Stoller, get a full
set of this kig black bkinder?

MR. STOLLER: I just received it, ves.

THE COURT: 2411 right. There was a motion on

today, a trustee's meotion to approve compronisge of

Lanard Tovs.

M&, ALWIN: Yes. I have a draft crder to
follow, ¥our Henor.

THE COURT: May I have it plezse?

M5. ALWIN: Yes.

THE COURT: I'we overruled the debtor's
objecticn.

MR. FOGEL: We'we changed the language to

make it clear that the reference in that paragraph is

only to me on behalf of the estate and the related

entities and it's net applicable to Mr.

Stollexr.

Which paragraph are you talking

It's paragraph four of the --

The language in the agreement you

THE COURT:
about?

MR . FOGEL:

THE COURT
mean?

ME. FOGEL: Yes.
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i3 MS. ALWIN: Yeg,
21 MR. FOGEL: Paragraph four of the agreement
3| 1s what My, Steller's objecting to.
4 THE COURT: Okay.
5 MR. FOGEL: -- and make clear that I'm the
& =Bomacne.
7 THE COURT: So we -- get a copy of this corder
Bl to Mr. Stoller, please.
9 ME. FOGEL: ¥Yeg, Sir.
190 THE COURT: HMNow I alsc have Mr. Stoller's

11| motion for permission to allow him to represent himself
12| and his corporate entities before the Trademark Trial

12| and Appeal Beoard. What is the status of that?

14 ME. FOGEL: Your Honor, the status of the

5] matters before the -- they are, I guess the word is they
16| are frozen pending further determinations in the

17| bankruptcy case as to what ultimately happens. There

18| are, as you may recall Mrxr. Stoller said last week, vou
19| know, over a thousand matters were filed to possibly

20} inwvestigate whether or not there was a reasgseon for him to
21] fight with anvy of the pecple that he was filing against.
22 I would say this motion is similar tc
23| the moticon that he filed a couple of weeks ago that you

24| denied where he sought a declaration either that I had

25| abandoned my interest in the portfolic or that he should
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be allowed to Jjoin the entities and the estate in the
appeal of the Pure Fishing case. And I resisted the
motion. I regsisted that moticon at that time --

THE CQURT: Is that procedure before the
Trademark Trial and Appeal Board --

ME. FOGEL: Ho.

THE COURT: -- Pure Fisghing?

ME. FOGEL: Pure Fishing is pending in the
district court before Judge Lindberg. It has been
appealed to the Seventh Circuit by Mr. Stecller.

The matters before the Patent Trademark
Board involve a wvariety of other parties and, again,
until I hawve either reached some type of settlement with
Mr. Steller or proceeded without settlement with
Mr. Stoller to deal with the intellectual property
pertfolic, I am cpposed to him being autherized to act

on behalf of the estate or on behalf of the entities.

A

THZ COURT: What I can do is to keep this
alive and see what happens.

ME. FOGEL: I khave no problem with entering
and continuvance of this motion.

THE CQOURT: Because your wview is that the
proeceeding ig frozen.
ME. FOGEL: Yes.

MR. STCLLER: Your Honor, the lagst time we
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were nere one of the attorneys presented an action. At
the Trademark Trial and Appeal Board -- and the last
tire we were heres you made your order in the Google case
predicated upon the fact that I may get my companies
back.

THE COURT: Mr. Stcller, the trademark
procedure, is it going forward now or is it frozen
tenporarily?

MR. STOLLER: No. They're going to be
di‘smigsed and that's the urgency. All my actions at the
Trademark Trial and Appeal Board of which there are 30
cases many of which I have been invelved in fcor 10 vears
or more, Judge, are now all destined to be dismissed.

TEE COURT: Mr. S8tollexr, do you have anything
to back up your contention that they're about to be --

MR. STOLLEER: Yes.

THE COURT: i don't mean Stoller. Trustes,
do you have anything that shows that they're frozen as
opposed to actively considering dismissal?

MS. ALWIN: I believe it's the order attached
to Goocgle's response.

ME. JOHNSON: Your Honor, if I may interject
a moment on the Trademark Trial and Appeal Beard
procedure. An oppositiﬁn iz filed by a party who

believes they will be harmed by the granting of =&




14

15

1le

18

1s

20

21

Case 1:07-cv-00092  Document 7 Filed 01/25/2007  Page 35 of 44

219

trademark registration. There is an alternative
proceeding available. If that registration has already
been granted, the one aggrieved can seek to have the maxr
canceled. The two are praocedurally identical, merely a
difference in posture as to whether the application has
been registered or whether the registration will bhe
canceled.

ME. STCLLER: What happened the last time we
were here, the board igsued an order which was tenrndered
Lo you. In that order the TrademarkX Trial and Appeal
Ecard dismissed a case which the trustee enteved inte an
agreement to dismiss the case with and I merely filed a
notice befcocre the Trademark Trial and Appeal EBoard,
Judce, to advise them that the case was on appeal and
net to -- Lo put them in the stay pcosition.

The beoard issued a decision saving,
"Stoller has no autherity to respond,” and then
dismissed the action. That single decisien which was
tendered teo you last tiﬁe is now being used by all my
cpponentg so that all cof my decisions, all of the 30
rending oppositions will be dismissed based on that
board decision. I need to go back to the TTAE. T went
in good faith and ﬁried Lo contact Mr. Fogel and asked
him if he would give me authority sco I could go back to

the board and say, "No, I do have the authority."
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I'm not looking to litigate the cases
over there. I'm merely looking to adwvise the board that
we are -- that these decisions are on appeal and they
shculd be staved pendinag my appezl.

THE CTOURT: What decisions are on appeal?

MR. STCLLEER: Pardcocn me?

THE COURT: What was handed to me now is a
letter from the Fatent Trademark office to you dated
July 14, '04&.

ME. STCLLER: That's just a sancticn order.
That has nothing to do --

THE CCURT: It determines that you have noct
made a showing that you hawve a coloréble claim of
damages justifying the extension reguest that vou filed.

ME. STOLLER: You're keing -- there is an
attempt to confuse the court. That decision, that was a
sanction order based on my f£iling a series of reguests
to -- requests for extensions of time to file in
cppesition. That dees absolutely nothing with the 30
pending initiated cpposition proceedings. The
criticatlity of it is if I'm going to get my companies
back, I want my oppositicns in the =ame posgiticon they
were at the time this proceeding began.

Mr. Lance Johnson's allegation to you

that I could then now go back and refile 30 or 40 cases,
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pay those filing fees, znd then litigate under the
theory that a petition to carncel is the same as an
oppogition is not the case. There is a different
standard.

211 I want is that the board suspend
evervthing, like the trustee said, pending the
regolution of these issues so that if we can reach an
amicable resolution, I pay my creditors, I get my
companies back, everything is stayed. Right now the
board has =aid, "Stolier has nc authority." I'wve
received letters from other cocunsel using that last
decizion by the board and they're going to dismiss all
20 of them which would never allow me to be made whole
again.

THE CQOURT: Trustee, have vou filed anything
in that proceeding?

MR. FOGEL: Yes, and let me clarify it there.
I think maybe what Mr. Stecller is leooking for may, in
fzct, be available to him. After Judge Lindberg entered
his opinion in the Pure Fishing case in the district
court dealing with the Stealth marks that Mr. Stellerxr
has the fights with before the Patent Trademark Board, T
entered intc a joint mection to dismiss in opposition
without prejudice.

TEE COUET: Pertaining to Pure?
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MR. FOGEL: Pertaining tc another entity.

THE COURT: Just one?

M. FOGEL: I believe one.

ME. STGLLER:V He entered three of them. He
digmissed three of my cases.

ME. TFOGEL: I thought only one of them had
actually been --

THE COURT: Has it been dismissed?

ME. STOLLER: Three.

MR. FOGEL: I believe cne <f them has. And
as soon as Mr. Stoller filed his notice of appeal of the
Pure Fishing acticn, I decided to stand still and take
no actions before the Patent and Trademark Bocard.

THE COURT: Mr. Stcller, let me ask, are
thege cases whers you claim some interest in what other
pecple say are their trademarks cr patents?

ME. STOLLER: It's a claim where my company
held rights and does the 35 Stealth federal trademark
registraticns. We have 35.

THE COCURT: Mr. Stoller, are these
proceedings where you ¢laim an interest in certain
trademarks that cther companies are using?

ME. STOLLEE: I claim an interest in the
trademarks that I own, 35. A company will file an

application for a tracemark.
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THE CCOURT: You don't want to answer my
gquestion.

MR. STCLLER: I am answering it.

TEE CCURT: HNo, you're not. I asked ycu
whether you're claiming rights in trademarks that other
companies are using.

ME. ETCLLER: Yes, I am.

TEE CCURT: And do vou contend that you used
the -- that you cbtained the trademarks first?

MR. STOLLER: I have 35 that I've obtained
gince 19B81.

THE COURT: First, before they started to use
them?

MR. STOLLEE: Yes. And these cases are not
being dismissed by the board summarily. They're motions
to dismiss. They're being litigated. And I need to be
able to defend my trademarks.

Now the only thing I'm looking for,
Judge, the only thing here is teo go back to the beoard
and say, "No, they should be stayed." I should have the
right to write them a letter and say they should be
stayed pending what appeals you said, the Pure Fishing
appeal and my appeal in this case. That's all I'm
locking for.

THE COURT: Let me say to the trustee, it may
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very well be that Mr. Stoller is misusing his rights
under the patent system. It may very well be that it
would be a better worid if he were stopped. I am not
here to make that decisicn. It may very well be that
gsome other court or agency ought to make that decision.
I just don't think that if the trustee is not claiming
any property rights that the bankruptcy should be used
to prevent Mr., Stoller from litigating whatever he
thinks his rights are. 8o I'm a little troubled by --

ME. FCOGEL: I'm a little troubkled, too. But
if he would show me any documents, if he would give me
any cocperation alcong the lines that would enable me to
make intelligent decisions --

THE COURT: He has this problem because he'sa
asserted the Fifth Amendment. He's not cooperated with
you and he complains that yvou're moving slowly and are
not proceeding to take some dispositive action that will
allow him to get back control of his business. And, of
course, I understand that once a trustee is faced by a
proper assertion of a Fifth Amendment, if it be proper,
that does slow the trustee down. I understand that on
the other side as well. But, generally speaking, one
may punish themselwves by asserting the Fifth Amendment,
but one may not be punished for asserting the Fifth

Amendment properly.
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ME. FOGEL: ¥our Honor, I --

THE COURT: HNow where are we here? What I'd
like to see happen is that whatever you do and whatever
I do freezes the proceedings.

ME. FOGEL: That's what I'm trying tc do.

I'm trying to maintain the status guo. I am not seeking
dismissal of any matters, and I will be happy to
notify --

THE COURT: I want vou to think about that as
to how we can arrive at that as oppcsed to allowing him
to represent his agencies or himself 1n matters.

ME. FOGEL: I can't stop him from
repregenting himsel:.

THE COURT: Yes, you can, because the claim
is a claim of the estate.

MR. FOGEL: Well, if it's a claim of the
egtate, then it's mine to assert.

THE COURT: Yes, it i1s. And you could
abandon it, or you could assert it, or vyou could try to
freeze it while you evaluate it.

MR. FOGEL: That's what I'm pretty much doing
I believe. T'm net doing things with any prejudice.
Anvthing I'wve done to date has been without prejudice.

TEE CCURT: Until you abanden it.

ME. FOGEL: And I'm not going tec do anything
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elge before the Patent Trademark Board until either I
reach settlement with Mr. Stoller or until the appeal
before Judge Lindberg is litigated out.

THE COURT: Okay. But basically on his
motion I thirk vou cught to take the view you're either
going to prosecute those claims, or abandon them, or ask
that they be frozen.

MR. FOGEL: That's what I'm telling you. I
want them to be frozen for now.

THE COURT: If they are frozen, then I'm
certainly not going to let him represent an asset of the
estate that you hawve not been able to evaluate yet.

MR. FOOSEL: I'm happy te notify the general
counsel of the patent --

THE COURT: I'm fully aware alsoc of a dilemma
that it seems to me you probably have. If you suspect
that a lot of these claims that he has made are phony,
vou probably don't want to be aggerting them if that's
your belief.

MR. FOGEL: Thank wyou, Judge.

THE ¢0OURT: And =so you hawve a dilemma because
yvou can't evaluate. So you're reluctant to abandon and
yvou're reluctant to prosecute.

ME. FOGEL: I will say that I did have & good

conversation with Mr. Stoller yesterday. 2&nd I don't
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know where it will go, but I'm going to talk to him
again. 8o I'd like to maybe put this over and I will
represent to Mr. Stoller and to the court --

THE COURT: -- the 1%th to see if we can
approach this problem that way.

ME. =0OGEL: Fine.

¥E. STOLLER: Your Honor, could I make cne
suggestion? In this one case we only hawve about 20

days. I would like tc talk to Mr. Fogel.

1

THZ COURT: Well, 7 days is shorter than 20.

MR. STOLLER: I'm gaving in terms of
notifying the board that this one action shouldn't be
dismissed, I'd like to be able to --

THE COURT: You say you have 20 days, but
I1'11 be back here on the 19th with you and let's see
what we can do.

MR. STOLLER: Okay.

THE COURT: The debtor's resgsponse to a motion
of Pure Fishing to extend the date, this was filed
December 5. Haven't I --

MR . FOGEL: You ruled on it.

TEE COURT: -- ordered -- I ruled on that.

ME. FOSTL: You entered that order. There is
one last matter for today. As part of the objection

that Mr. Stoller filed to one of the settlement moticns,
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he asked that I be disgualified as trustee.

THE COURT: I theought I ruled on that.

ME. FOGEL: You did.

THE COURT: I thought I orally ruled on that.

MR. FOGEL: It was draft order to fellow so
that we could draft an order that I believe reflects
what you said that he didn't show cause toO remove me.

THE COURT: Right.

M2. STOLLER: I would like To have a copy of
that, toc.

TEE COURT: Yes, please. Get him a copy of
that. I've signed that. 1I'll see you folks on the
19th.

ME. FOGEL: Thank you very much.

MR . STOLLER: Thank vou, Judge.

{Which were all the proceedings
had in the above-entitled cause

as of December 12, 2006.}

I, Barbara A. Casey, do hereby
certify that the foregeing is
a true and accurate traﬁscript
of proceedings had in the

above-entitled cause.




