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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SAUL M. KAUFMAN and KIMBERLY )
STEIGH, individually and on behalf of )

all others similarly situated, )
)
Plaintiffs, ) Cas®o.07C 1707
V. )
) JudgeloanB. Gottschall
AMERICAN EXPRESS TRAVEL )
RELATED SERVICES COMPANY, )
INC. )
)
Defendant. )

MEMORANDUM OPINION & ORDER

Plaintiffs (the Kaufmari plaintiffs) brought this cles action against defendant
American Express Travel Reed Services Company, Ing‘American Express”),
challenging certain fees assessed on Americgmess-issued gift cards. This matter is
presently before the court on Plaintiffs’ Amended Motion for Preliminary Approval of
Class Action Settlement and Notice to thetl8ment Class (the “Mtion”). American
Express submitted briefing in support of the Motion.

There are four parallel actions pending in other jurisdictions, each filed after the
case before this courtKazemi, et al. v. Westfield America, InSan Diego Superior
Court, Case No. 37-P8-00075526-CU-BT-CTL (theKazemi action); Goodman v.
American Express Travel Related Services Company, Umited States District Court
for the Eastern District dllew York, No. 08-CV-2299 (theGoodmar action); Jarratt
v. American Express Comparguperior Court of the Sef California for the County
of San Diego, Case No. 2ZB09-00082117-CU-BT-CTL (theJarratt’ action); andRudd

v. American Express Travel Related Services Co., pending in the United States
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District Court for the Southern Distriof California, Case No. 09-CV-930-WQH (RBB)
(the “‘Rudd action). While theJarratt and Rudd plaintiffs have signed the proposed
settlement agreement, th&oodman and Kazemi plaintiffs have each submitted
objections to the Motion.

The court addresses the issues in théidricand the objections thereto in turn.

|. BACKGROUND

In their Amended Class Action Complaint, tkaeufmanplaintiffs seek damages
arising from American Express’ alleged naigresentations regarding the value of “The
American Express Gift Card” (th&Gift Card”). Specifically, theKaufman plaintiffs
allege that American Express falsely représdhat the Gift Cards are worth a certain
value; can be used “all over the place;” and can be used in combination with another form
of payment (in a so called “split-tender” teamction). Each of these representations are
false, according to theKaufman plaintiffs, because American Express charges
maintenance fees that whittle down the acusdlie of the Gift Cards; because the Gift
Cards are not actually accepted everywhared because many vendors do not allow
split-tender transactions, rendering a smalbibee left on a GiftCard worthless (and
susceptible to the above-described fees).

The court denied a motion to compel &dtion in March 208, and then stayed
the case pending American Express’ appe@théoSeventh CircuitDuring the pendency
of the appeal, American Express and tKaufman plaintiffs began settlement
negotiations pursuant to the Seventh Girsettlement conference program. These
negotiations consisted ofrée full-day mediation sessions, followed by two more full-

day mediation sessions before the Honorabliiaii J. Cahill (Ret.)and resulted in two



agreements: a Memorandum of Understanding executed on January 8, 2009, and a Fee
Agreement, executed on February 10, 2009.thAtparties’ requesthe Seventh Circuit
granted a limited remand of this case for purposes of potential settlement, after which the
Kazemj Jarratt, Rudd andGoodmarplaintiffs were all allowedo intervene. The parties
engaged in limited discovery before agreemdurther mediation. On July 20, 2009, all
parties conducted a full-day mediation withe Honorable Abner J. Mikva (Ret.),
resulting in a settlement agreement (tt&gettlement Agreement”) and subsequent
modification (the “Modification”), whib was signed by American Express and the
Kaufman Jarratt, andRuddplaintiffs.

In the Settlement Agreement, tKaufman Jarratt, and Rudd plaintiffs seek to
represent a class consisting of:

All purchasers, recipientsholders and users of any and all gift cards

issued by American Express from January 1, 2002 through the date of

preliminary approval of the settlememicluding, without limitation, gift

cards sold at physicaltel locations, via the kernet, or through mall co-

branded programs. Notwithstanditige foregoing, ‘Be My Guest’ dining
cards are not included within the settlement. [(the “Class”.)]

Settlement Agreement, § 3.2, at 10-11. As dbedrivithin, these plaintiffs agreed in the
Settlement Agreement and Modification tottlse claims on behalf of the Class in
exchange for a $3 million Settlement Fund, framch Class members can make claims,
and a maximum of roughly $1.25 million in attorneys’ fees.

On July 27, 2009, thKaufmanplaintiffs filed this Motion and submitted briefing
in support of it, as did American Express. THKa&zemiand Goodmanplaintiffs each
object to the Settlement Agreement, priityaalleging that theSettlement Fund is

insufficient in comparison to the putative value of Class members’ claims.



[I. CLASS CERTIFICATION
Before addressing the substantive pransi of the Settlement Agreement, the
court must first determine whether the proposed Class can be cerffes].e.g.In re
Bromine Antitrust Litig. 203 F.R.D. 403 (S.D. Ind. 2001)For the Class to be certified,
the court must find that the Class meets tequirements of Federal Rule of Civil
Procedure 23(a) and (b).
A. Rule 23(a)
To be certified, a class must first meet Rule 23(a)’s four prerequisites:
(1) the class is so numerous thainder of all members is
impracticable;
(2)  there are questions of law or fact common to the class;
(3) the claims or defenses of the regpentative parties are typical of
the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

Fed. R. Civ. P. 23(a).
1. Numerosity

The Class includes “purchasers, recipiehtdgers and users” of Gift Cards from
January 1, 2002 to the present. The partiave not submitted any data on how many
class members there might be. Howevan American Express representative
acknowledged that from January 2002 through September 2008, American Expressed
collected monthly service fees on over 14 million Gift Cards. Affidavit of Jerreld S.
Paulson (“Paulson Aff.”) § 5. Of these ddllion, approximately 5 million were subject
to fees after failed transactions for insciéint funds. These failures are apparently

indicative of split-tender transactiondd. § 7. However, many Gift Card users who

! The Kaufmanplaintiffs put the cart before the horse, asking the court to approve the proposed

settlement before asking the court to certify the Class for settlement purposes.
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experienced failed transactiowgre later able to use thé&ift Cards: only 1.7 million of
the 5 million Gift Cards that experienced failed transactions plus fees were unable to
subsequently complete a transactidah. § 7. Even assuming the Class numbers only 1.7
million persons, the court finds that the Class is sufficiently numerous to satisfy Rule
23(a)(1).
2. Commonality

There are questions of faahd law common to the clasBed. R. Civ. P. 23(a)(2).
The commonality requirement does not necessieatery class member’s factual or legal
situation to be a carbon copy” tifose of the named plaifi§, so the “low commonality
hurdle is easily surmounted.”"Wesley v. Gen. Motors Acceptance Cor{992 WL
57948, at *3 (N.D. Ill. Mar. 20, 1992). HerAmerican Express’ policies and practices
regarding the Gift Cards and questionsoftract and consumer fraud law are common
to the Class, satisfying the commonality requirement.

3. Typicality

The Kaufmanplaintiffs’ claims and defenseseatypical of those of the Class.
Fed. R. Civ. P. 23(a)(3). A “plaintiff's claim igypical if it arises from the same event or
practice or course of conduct that givase to the same legal theory.’Rosario v.
Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992) (quotibg@ La Fuente v. Stokley-
VanCamp, InG.713 F.2d 225, 232 (7th Cir. 1983)). TKaufmanplaintiffs each allege
that they purchased Gift CardsSeeCompl. 1Y 34, 57. They also allege that they
attempted to use their Gift Cards as partsplit-tender transactions, but were denied.
See, e.gld. 11 45, 46, 50, 51, 60-62. Based on thepgztions, and American Express’

allegedly misleading policies regarding the Gift Cards, Klaeifman plaintiffs assert



claims for breach of contract, fraud, and unjust enrichment. Kewman plaintiffs’
claims arise from similar events and thensaalleged conduct by American Express, give
rise to similar claims as those of othermiers of the Class, and thereby satisfy the
typicality requirement.

4. Adequacy

Finally, Rule 23(a) also requires that the named plaintiffs “fairly and adequately
protect the interests of theask.” Fed. R. Civ. P. 23(a)(4)"The adequacy standard
involves two elements: one relates to thegadey of the named plaintiffs’ representation
of the class and requires that there e conflict between the interests of the
representative and those of the class in géniie other relates to the adequacy of class
counsel’'s representation.”In re Bromine Antitrust Litig. 203 F.R.D. at 410. The
Kaufmanplaintiffs do not address the first element. Razemiplaintiffs object that the
Kaufman Jarratt, andRudd plaintiffs do not adequatelepresent the class because the
putative Class plaintiffs: (a) have nbtought certain claims brought by ti&azemi
plaintiffs arising from monthly charges dhe Gift Cards, andb) have not brought
claims against Westfield America, Inc. (“Westfield”), against whonKtaeemiplaintiffs
brought their suit.KazemiObj. 8.

American Express issues and administbes Westfield Gift Cards that were the
subject of theKazemi action, and imposes the monthly fees of which Kszemi
plaintiffs complain. TheClass here encompasses tkazemi plaintiffs and those
similarly situated. Finally, Westfield ia signatory to the Settlement Agreement as
modified, and has agreed to certain disalesuand alterations to training materials as

part of the Settlement Agreement. Modifioat 1 10, 11. Therefore the court finds that



the Kazemi plaintiffs’ objections with respect to Westfield do not undermine the
adequacy of the Class’ representations okizemiplaintiffs.

In support of their counsel's adequacy, taufmanplaintiffs assert that their
putative class counsel, Botch & Hatch, LLCybdextensive experience in prosecuting
class actions and complex cases.” Mot. 1&ur@el's qualifications as attached to the
motion support this representatiohd. Ex. 2. Yet, theKazemiplaintiffs object that a
secret fee agreement between Kwufman plaintiffs’ counsel and American Express
renders counsel inadequat&azemiObj. 7. TheKazemiplaintiffs further accuse the
Jarratt and Rudd plaintiffs of “climb[ing] aboard the bandwagon” of this secret
agreement. Id. In substance, the secret agreement alleged byKazemiplaintiffs’
counsel concerns ¢hpayment of th&azemiplaintiffs’ attorneys’fees from the overall
fees paid to Class counsel under the proposed Settlement Agreement. However,
arguments between plaintiffs’ att@ys over fees does not render iaifmanplaintiffs’
counsel inadequate, and any attempt bykthefmanplaintiffs to petition for attorneys’
fees actually incurreby other counsel would ngass judicial revie.

Moreover, theKazemiplaintiffs’ claim that theKaufmanplaintiffs’ attorneys are
selling the Class out in favor of large attorneys’ fees is belied by the fact that the
settlement fund and fees were negotiatepassely, and that éhratio of maximum
attorneys’ fees to Ameran Express’ maximum overall payment (approximately $1.25

million out of $4.25 million, or roughly 29 percent) under the Settlement Agreement is

2 The Kazemiplaintiffs’ claims of a secret agreement aagticularly curious, given that the court,

and not AmericafExpress or th&aufmanplaintiffs, awards attorneys’ feeSeeFed. R. Civ. P. 23(h).
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within the acceptable rande.See Montgomery v. Aetna Plywood, 231 F.3d 399,
408-09 (7th Cir. 2000({finding that districtcourt did not abuse igiscretion in awarding
25 percent as approprigpercentage-of-recoveryjee also Mirfasihi v. Fleet Mortgage
Corp., 450 F.3d 745, 748-49 (7th Cir. 2006) (fingithat district court did not abuse
discretion in approving attornsyfees which were 30 percent of defendant’'s maximum
payment of $2.4 million)see also Great Neck Capital Appreciation Inv. P’ship, L.P. v.
PricewaterhouseCoopers, L.L,P212 F.R.D. 400, 412 (E.DWis. 2002) (approving
attorneys’ fees equéb 30 percent of the tal amount of the settleent). Finally, to the
extent that the&Kazemiplaintiffs object to the substame provisions of the Settlement
Agreement, the court finds these objectiaetevant to approvabf the Settlement
Agreement, and not to the adequatyepresentation und®ule 23(a)(4).

The Goodmanplaintiffs likewise object omgrounds of adequacy, asserting a
conflict of interest between théufmanplaintiffs’ counsel and the Class. TG®odman
plaintiffs assert that counsel has sold oet @lass because counsel first “did nothing to
improve the terms of the settlement for thassl’ in the six months before the mediation
with Judge Mikva, and second, settlfor a “nominal value."GoodmarnObj. 7. Yet, the
Kaufman plaintiffs and American Express réea their initial agreement six months
before the mediation—a pre-mediation dadhato return to tb negotiating table,
particularly during discovery, may well & proven counterproductive. Moreover,

discovery could well have revealéatts that were either nedtta the parties’ claims or

3 Under the Settlement Agreement, Class counsel could recover a maximum of $1,250,500 in

attorney’s fees SeeSettlement Agreement 1 4.2. Of courseawarding any fees, the court could consider
both the percentage-of-recovery method and the lodestar mefisedFlorin v. Nationsbank of Ga., N.A.
60 F.3d 1245, 1247 n.2 (7th Cir. 1995). Nevertheless, the percentage-of-recovery aatysisant at
this preliminary stage to the objectors’ claims of selling out the class.
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favorable to American Express’s defense. lméhe settlement does not appear to be so
“nominal” as to render th&aufman plaintiffs’ counsel unfit,particularly given their
demonstrated qualificatiorfs.

In sum, the court finds that tiaufmanplaintiffs, with their chosen counsel, can
fairly and adequately protect the interests of the Class.

B. Rule 23(b)(3)

The Class also must satisfy one of the Rule 23(b) requirements for the court to
certify it. TheKaufmanplaintiffs urge the court to fintthat the questions of law or fact
common to class members predominate cuey questions afféiag only individual
members, and that a class action is supdgdoother available methods for fairly and
efficiently adjudicating the controvers Fed. R. Civ. P. 23(b)(3).

A class action is superior to other methémlsadjudicating issues arising from the
Gift Cards: the amount-in-controversy in tKaufman plaintiffs’ case is too low to
warrant resolution through any other formlitijation. Moreover, the common issues of
law and fact, as previously discussed, predominate over questions affecting individual
members. While other putative class litiga has begun, none of the intervenors here
suggest that this dispute is betteratesed through individuialitigation. Common
guestions include the legal effect to be gitke restrictions disseminated with each Gift
Card, the effect of any warnings regardisgit-tender transactions, the effect of any
warnings regarding monthly fees, and whetAeerican Express breached its contract,

committed fraud, and was unjustly enriched. Undoubtedly, there are individual questions

4 As with the Kazemi plaintiffs’ objection to the provisions of the Settlement Agreement, the

Goodmanplaintiffs’ objections are more properly and fully addressed in the analysis of the Settlement
Agreement within.



as well, such as whether each Class membé&ced the restrictions accompanying the
Gift Cards, and whether and to what extemteach Gift Card was unjustly diminished by
monthly fees. These kinds of questione aommon in consumer-based class actions,
however, and do not predominate here. Tleestthe court finds that common questions
of fact and law predominate, and that aslaction is the superior method of adjudicating
this controversy.

C. Certification

The court finds that the Class meets thguinements of Rule 23(a) and (b), and
that this case is properlyrought as a class action. Theurt certifiesthe Class for
settlement purposes only as:

All purchasers, recipientsholders and users of any and all gift cards

issued by American Express from January 1, 2002 through the date of

preliminary approval of the settlememicluding, without limitation, gift

cards sold at physicaltel locations, via the kernet, or through mall co-

branded programs. Notwithstanditige foregoing, ‘Be My Guest’ dining
cards are not included within the settlement.

The court further finds that th€éaufmanplaintiffs can fairly and adequately act as
Class representatives, aappoints them as such.
[ll.  CLASS COUNSEL
Once it certifies class counsel, the coigsrtrequired to appoint class counsel
pursuant to the guidelineaitlined in Rule 23(g).SeeFed. R. Civ. P. 23(c)(1)(B). Rule

23(g) requires that the court consider:

® the work counsel has done imlentifying or investigating
potential claims in the action;

(i) counsel's experience in handling class actions, other
complex litigation, and the types of claims asserted in the
action;

(i) counsel’'s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the
class|.]
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Id. 23(g)(1)(A). Here, th&aufmanplaintiffs have not assertedat their counsel satisfies
any of these criteria. Instead, the court comrsidhe procedural history of this case and
counsel’s credentials, asathed to the Motion. Therfn of Bock & Hatch, LLC has
represented thKaufmanplaintiffs since American Express’s removal of this case to this
court, including during settlement negeétiams and limited discovery. The court is
satisfied that Bock & Hatch will continue to commit resources to representing the Class.
Bock & Hatch, particularly th@amed partners, apgpeto have extemge experience in
class action litigation and sketment, and therefore also have the requisite knowledge of
applicable law. Mot. Ex. 2. Finally, theourt determines that Bock & Hatch have
adequately identified potential claims the action, both by &htifying theories of
liability and by identifying th&kaufmanplaintiffs as Class members.

The court has previously addressed tBeodman and Kazemi plaintiffs’
objections to Bock & Hatch, and nemdt repeat its analysis here.

The court appoints Bock & Hatch as lead counsel for the Class. In their Motion,
the Kaufmanplaintiffs also seek the appointmeoft Morris and Associates, counsel for
the Jarratt and Ruddplaintiffs, as “additional Class Counsel.” Mot. 1-2. However, the
Kaufman plaintiffs make no further mention dflorris and Associates, and attach no
documentation in support of this requestpgantment. Without more, the court cannot
satisfactorily complete its Rule 23(ghduiry regarding Morg and Associates.
Therefore, with respect to the appointmeritMorris and Associates, the Motion is
denied without prejudice, and tkaufman RuddandJarratt plaintiffs are granted leave
to file a very brief supplemental memorandimsupport of the appointment of Morris

and Associates.
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IV. NoTICE

The Kaufman plaintiffs next seek the appralvof a proposed Notice to Class
members. Thé&oodmanplaintiffs object to the contermf the Notice and the proposed
manner of disseminatich.

A. Content

The Kaufmanplaintiffs and American Express urge that the Notice adequately
describes the Class, claims procedurasd the methods by which putative Class
members can opt out of the Class. While the court agrees generally, the Notice is
inadequate because it fails to satisfy thguneements of Rule 23)2)(B). Specifically,
the Notice fails to state “that a class mi@r may enter an appearance through an
attorney if the member so desires;” ‘thhe court will exclude from the class any
member who requests exclogj” and “the binding effectof a class judgment on
members . . . ."SeeFed. R. Civ. P. 23(c)(2)(B). Moreover, the Notice fails to notify
Class members of the scope of the claimbdaeleased; fails to disclose “any special
benefits or incentives to the class repredams;” and fails to prominently display “the
address of class counsel” and identify them as si@®84e Mangone v. First USA Bank
206 F.R.D. 222, 232 (S.D. lll. 2002) (quotiManual for Complex Litig.J 30.212 (3rd
ed. 1995)). Finally, although the parties agre¢he Settlement Agreement that Class
members’ objections must mm@in certain information, thélotice fails to inform the

Class members what an objection requiresttleédeent Agreement, § 7.5(c). The court

° The court will not consider theoodmanplaintiffs’ unauthorized reply brief (or the substantive

arguments made in American Express’s Obijecti@metio), which was submittaetearly two weeks after
the initial briefing deadline. Th&oodmanplaintiffs filed their initial brief before the briefing deadline
(thereby allowing American Express, which filed e deadline, to respond to arguments made by the
Goodmanplaintiffs). However, this did not warrant a second round of briefing b@toeimanplaintiffs,
particularly without leave of court. €hefore, the court W consider only theGoodmanplaintiffs’
arguments regarding the Notice contained in their initial briefing.
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expects that an amended Notice could saksfle 23 and adequately notify its readers of
the claims to be released. Therefore, piheties are granted leavo file an amended
Notice consistent with this opinion and the requirements of Rufe 23.

B. Manner of Dissemination

The Kaufmanplaintiffs and American Expred&kewise urge that the method of
proposed publication for the Notice is suféict. They propose rBt to establish an
administration website, where the Notice andvant court documents will be published,
and second to publish the Notice in sel/ezgional and national newspapers.

Rule 23 requires that the court be satistieat the Notice is the “best notice that
is practicable under the circumstances,uduig individual noticeo all members who
can be identified through reasonable efforGeeFed. R. Civ. P. 23(c)(2)(B). Here, the
best notice—individual notice to each Glasiember—-may well be impracticable or
impossible, given that Gift Cards aredii given from the purchaser (about whom
American Express might have data) to the end user, and givétathimanplaintiffs’
and American Express’s assertions in fimg that American Express preserves no
purchaser-identifying information. Howevéhnge parties attach no documentary evidence
attesting that purchaser- oremsdentifying data was not preserved, and so the court is
not in a position to determine theapticability of individual notice.

The issue of notice by publication remainBublication of notice in a national

newspaper of wide circulation, plus arlina publication, constitutesufficient notice by

6 The Goodmanplaintiffs object for several reasons, one of which is that the typeface on the

proposed Notice is too small. In support of this, thiéy a New York statute which plainly applies to “any
printed contract or agreement,” but does notjtbyterms, apply to class action notices. Tmodman
plaintiffs’ argument therefore fails.
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publication. See Mirfasihi v. Fleet Mortgage Cor236 F.3d 781, 786 (7th Cir. 2004).
The Goodmanplaintiffs contend that the newspap®tice is insufficient, because the
settling parties have chosen the wrong newspapers. Given the necessary amendments to
the content of the Noticend the necessary evidence (as opposed to briefing) regarding
whether American Express maintains customérmation in connection with its Gift
Cards, the court urges the pastto consider one national publication in accordance with
Seventh Circuit guidance, rather thesmattering of regional publicatiohs.
V. CLAIMS

Additionally, the settling parties seeg@moval of the method and forms by which
claims from the proposed settlement are mafigached to the $ement Agreement are
separate forms for each type of claim&gsl members could make from the Settlement
Fund, which the Class members carbmit via the Internet. Th@&oodmanplaintiffs
object that the claims procedure “appears calculated to ensure that the Gift Card
purchasers do not seek refund€soodmanObj. Ex. A 8. The court disagrees. Class
members can be required to report minimalrimfation apprising thadministrator of the
validity of the Class members’ claims, an@ tihformation proposed here—the Gift Card
number and approximate information regarding failed transaction or wrongful fee—is
not so onerous as to impede Class members’ claifee In re Mex. Money Transfer

Litig., 164 F. Supp. 2d 1002, 1032 (N.D. Ill. 2000).

! The court is concerned that the parties propose publication of the Notice in some not-so-major

metropolitan arease(g, Abilene, Texas; Jacksonville, North ©&na; and Greenville, North Carolina)

while omitting other much larger metropolitan areagy( Orlando, Pittsburgh and Columbus), without
justification. Moreover, the court notes thattjes have listed the respective circulation§bé New York
Timesand The Miami Heraldas exactly the same, which strikes the court as improbable, while listing the
Chicago paper in which publication is proposed only as “Chicago.” These examples call into question the
accuracy of the parties’ data.
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VI. THE PROPOSEDSETTLEMENT

Next, the settling parties seek the court’'s preliminary approval of the Settlement
Agreement. The Seventh Circuit has descrioeédtial review of class action settlement
proposals as follows:

District court review of a class agti settlement proposal is a two-step

process. The first step is a |m@nary, pre-notification hearing to

determine whether the proposed settlement is ‘within the range of possible

approval.’ This hearing is not a faigsehearing; its purpose, rather, is to

ascertain whether there is any reason to notify the class members of the

proposed settlement and to proceed witfairness hearing. [Citation.] If

the district court finds settlement proposal ‘witn the range of possible

approval,’ it then proceeds to the second step in the review process, the

fairness hearing. Class members aréfied of the proposed settlement

and of the fairness hearing at whicleyhand all interested parties have an
opportunity to be heard.

Armstrong v. Bd. of Sch. Dirs. of City of Milwauké&6 F.2d 305, 314 (7th Cir. 1980),
overruled on other grounds by Felzen v. Andrei&t F.3d 873 (7th Cir. 1998). Also
relevant to whether a proposed settlement shbalpreliminarily approved is whether it
“has no obvious deficiencies [and] does moproperly grant preferential treatment to
class representatives or segments of the class.re Stock Exch. Options Trading
Antitrust Litig, 2005 WL 1635158, at *5 (S.D.N.Y. July 8, 2005). Consequently, the
court evaluates the Settlement Agreement to determine whether it is “within the range of
possible approval.’Armstrong 616 F.2d at 314.

A. Settlement Fund

The first issue is whether the $3 milli@ettlement Fund, from which refunds to
Class members will be issued, is within thega of possible approval. According to an
American Express employee’s affidavit, Anican Express charged over $91 million in
monthly service feesSeePaulson Aff. 5. However, Aenican Express did not impose

all monthly service fees after split-temdéransactions. American Express then
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determined that fees assessed after a failédGard transaction (some of which failed,
perhaps, because of a failed split-tenensaction) amounted to roughly $19.5 million.
See id. 6. Even this measurement, thoughnas entirely accurate: some Gift Card
users were able to use their Gift Cards eafer a failed transaction. Therefore, the fees
assessed after failed transactions, where theGards were never used again, amounted
to only $9,666,788.

The Goodmanplaintiffs maintain that the disparity between the Settlement Fund
and the overall charged monthly servitees renders the Settlement Fund merely
“nominal.” GoodmanObj. 3. However, th&oodmanplaintiffs also agree that the
relevant fees were those assed on Gift Cards that had been rejected in a split-tender
transaction, renderinghe Gift Cards “efctively unusable.” Id. 1. Moreover, the
Goodmanplaintiffs ignore the factual and legaéfenses that American Express has put
forward, which could substaatly diminish any award.

More troublingly, theGoodmanplaintiffs point out tlat the Settlement Fund was
agreed to before any discovery had be&priaand the amount hast changed since the
close of discovery. This is disconcertingyan the inherent potential for collusion in
class actions.

Nevertheless, the court finds that thett®®eent Fund is within the range of
possible approval. Given the uncertainties of further litigation, a $3 million Settlement
Fund appears to be within the range of oeable settlements, particularly considering
that the Settlement Fund does mmatlude any attorneys’ fee<Of course, the issue of the
Settlement Fund and the proper valuation ofCGlass’s claims will be the subject of any

fairness hearing to be held later.
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B. Preferential treatment to class representatives

The Settlement Agreement also grants preferential treatment tiatifenan
Jarratt, and Rudd plaintiffs, awarding $2,500 to plaiff Saul M. Kaufman, $1,000 to
plaintiff Kimberly Steigh, $2,50@0 plaintiff Jarratt, and $000 to plaintiff Rudd. While
these awards are not prohibited, they are subject to heightened judicial scrutiny at this
stage. See In re Stock Exch. Options Trading Antitrust Li§05 WL 1635158, at *5
(stating that one of the functions of theudoat the preliminaryapproval stage is to
ensure that the proposed settlement “doesmptoperly grant preferential treatment to
class representatives or segments of the class”). In determining whether the particular
plaintiffs merit such an individual awardhe court should consi “the actions the
plaintiff has taken to protect the intereststludé class, the degree to which the class has
benefitted from those actions, and the amouniinoé and effort the plaintiff expended in
pursuing the litigation.” Cook v. Neidert142 F.3d 1004, 1016 (7th Cir. 1998). Here,
plaintiffs have brought suits that could letadthe recovery of saill and hard-to-recover
fees. Despite the value of thay settlement received, the court is unsure of the extent of
the Kaufman Jarratt, andRuddplaintiffs’ involvement in the litigation itself. The court
is particularly doubtful that all four plaifits for whom awards are sought have merited
such awards by their contribatis to the prosecution of this case or to its resolution.
After all, there is no indication thanhy plaintiff has even been deposed.

Moreover, these awards are disproportiento the likely recovery of other
members of the Class. The $2,500 which pifnKaufman and Jarratt request is 125
times greater than the $20 maximum that aimilar Class member could recover based

on one Gift Card.SeeSettlement Agreement § 3.4. Even this ratio may understate the
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disparity between Class members and tred Iplaintiffs, as it assumes that Class
members actuallycould recover the maximum amouatiowed under the Settlement
Agreement. If all Class members who wereble to use their Gift Cards after failed
transactions made equal claims, the recoperyClass member woultk less than $2, or
less than .1% of thamount which Kaufman and Jarratt requeSee Murray v. GMAC
Mortgage Corp. 434 F.3d 948, 952 (7th Cir. 2006) (finding a settlement “untenable”
where plaintiff received $3,000 as incentive award and class members received less than
$1 apiece).While higher awards have been approwsst, e.g.Cook 142 F.3d at 1016,
the court finds that these awards, absentesshowing of meaningf contribution by the
named plaintiffs, are outside the range of guesapproval. Should ¢éhparties desire to
seek approval of awards for the named pitisn they must make a more robust showing
of plaintiffs’ contributions to this case, arrequest for a more modest incentive award.

C. Attorneys’ fees

Attorneys’ fees are frequently a contiens issue in class action litigation, and
this case is no exception. The Seventh Cifca# repeatedly warned courts of the built-
in conflict of interest between class coehsand the class.See Thorogood v. Sears,
Roebuck & Cq.547 F.3d 742, 745 (7th Cir. 2008)nding “a community of interest
between class counsel . . . and the defendarge®;also Reynolds v. Beneficial Nat'l
Bank 288 F.3d 277, 282-83 (7th Cir. 2002) (warnivfga “reverse attion” in which
class counsel sells out the class in orderetch a mutually beneficial settlement with
defendant). Seizing on these warnings, Klaemiand Goodmanplaintiffs urge this

court to find such a conflict here.
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The Settlement Agreement allows tkass counsel toecover up to $1.25
million in attorneys’ fees, while the Settlemt Fund is capped at $3 million. Settlement
Agreement 11 4.2, 2.10. As an initial matteeréhis no indication that attorneys’ fees
and the settlement cap were at issue simultaneously. To the contrary, the initial
settlement memorandum was signed before any agreement on fees. Moreover, as
discussed above, the ratio efef to settlement, while nadlispositive, is within the
generally acceptable range. Finally, theoant of fees that the Class counsel could
recovery ultimately would be subject to court approvaéeFed. R. Civ. P. 23(h). The
court finds that these fees, while high, avéhin the range of possible approval.
Therefore, the court preliminarily approves fees here.

D. Leftover funds

Finally, the parties disputeow to distribute any amoufteft unclaimed from the
Settlement Fund. The modification to theteatent Agreement provides that the first
$200,000 of any leftover funds from tBettlement Fund will be paid tocy presfund,
while the next $600,000, to the extent sfiwhds remain, may be claimed by American
Express for reimbursement of its expensepuhlishing Notice to and administering the
Class. Finally, any remaining funds aftbese initial deductions will also go to thg
pres

There are two issues here: the use of d¢hiepresand American EXxpress’s
reimbursement. The Seventh Circuit has stated that the usy piresfor leftover funds
is “ideal for circumstances in which it is difilt or impossible to identify the persons to
whom damages should be agsd or distributed.”Mace v. Van Ru Credit Corpl09

F.3d 338, 345 (7th Cir. 1997%ee also Mirfasihi 356 F.3d at 783 (findingy pres
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appropriate based on “the infeabtp of distributingthe proceeds of the settlement . . . to
class members”). Here, as discussed abeotgle the parties may find it difficult or
impossible to identify the injured persons, Keufmanplaintiffs and American Express
have attached no evidence in support of thegertions that American Express does not
keep identifying information regarding Gi@tard purchasers or users. The court cannot
therefore assume thatay presaward is a proper vehicli®r the distribution of any
leftover funds, and correspondingly cannot determine that this proposed use of leftover
funds is within the range of possible approval.

The second issue is American Expresslére@mbursement from the Settlement
Fund. The Seventh Circuit criticized a settént agreement in which the defendant was
allowed to deduct settlemeatiministration expenses, atteys’ fees, and other costs
before any contribution to @/ pres Mirfasihi, 450 F.3d at 748-49. This case is not so
egregious: American Express may deducty oexpenses incurred in “notice and
administration;” it cannot deduct attorneys’ feasd its total reimbursement is limited to
$650,000. Settlement Agreement § 3.6. Nevltise the parties have not cited any
authority permitting such reimbursemenbrfr the Settlement und. Moreover, the
relatively high attorneys’ fees, the umamged amount of the Settlement Fund,
unsupported awards to named plaintiffs, andefioan Express’s righto reimbursement
from the Settlement Fund are all commaowlicia of collusion beveen a class action
defendant and the named parties. The artiay file supplemental briefing justifying

such reimbursement, but it cannot be approved at this stage.
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VII. STAY OF OTHER LITIGATION

The Motion also seeks a stay of th@zemj GoodmanJarratt, andRuddactions,
all of which are pending in other courtsadescribed in Section | above. This court can
stay the state proceedings only if “authoribgdAct of Congress, or where necessary in
aid of its jurisdiction, or to proteéor effectuate its judgments.See28 U.S.C. § 2288.
The Kaufmanplaintiffs urge that this court Baauthority under # Anti-Injunction Act
and the All Writs Act to issue a writ “necessary or appropriate in aid of [its]
jurisdiction[].” See id8 1651(a). There is ample autitgpisupporting thecourt’s power
to stay pending federal and state cases to effectuateactass settlement approvabee,
e.g, In re VMS Secs. Litig103 F.3d 1317, 1324 (7th Cir. 1996ge alsdDef. Br., Doc.

99, at 2-3.

Two aspects of th&azemiaction complicate a stay a@hat action. First, the
Kazemi plaintiffs brought their action not agat American Express, but against
Westfield. However, Westfield is a signatory to the Settlement Agreement submitted to
the court, and Westfield sold Gift Cards thetre issued by American Express. Thus, its
conduct is at issue here. Moreover, Kazemiplaintiffs have sught and have been
granted intervention in this case, and haweigpated in the settlement mediation with
American Express and thKaufman Jarratt, and Rudd plaintiffs, rendering their
conclusion that th&azemiaction in fact involves differemarties and different claims

less than credible.

8 While the Rudd and Goodmanactions are pending in federal court, stays of which are not

prohibited by the Anti-Injunction Act, the court othése applies the same analysis to determine whether
an injunction of théruddproceedings are appropriat8ee Liles v. Del Camp850 F.3d 742, 746 (8th Cir.
2003) (finding that, under the All Writs Act, the cbapuld enjoin related proceedings in other federal
courts where necessary for settlement).
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Second, on September 25, 2009, Wazemi court certified a class of all
Californians who purchased or received asWeld Gift Card that was subject to a
monthly service fee after the thirtdbmmonth of the card’s issuanc8ee Kazeniotice,

Ex. A. TheKazemiclass is a subclass of tki#ass certified here. Th€azemicourt
certified its class on September 28, 2009 undeiirtipression that “no formal settlement

has been reached, signed or presented to the Kaufman court for preliminary approval.”
Id. Ex. A 3. The court finds #t the All Writs Act grants it the authority to stay the
Kazemiaction, particularly given that this tean was commencedrfit, and that the
Motion was pending before anyask certification ruling in thikazemiaction.

Finally, the fact that this court has reypproved the settlement complicates the
decision to enjoin any othertaan. District courts often &ie injunctions against related
state proceedings when a settlementliesen at least preliminarily approve&ee, e.g.
Liles, 350 F.3d at 746-47 (8th Cir. 2003ge also Hanlon v. Chrysler Cord.50 F.3d
1011, 1025 (9th Cir. 1998) (“In addition, the feonary approval of the settlement stayed
the state class actions.”). Thiguation is atypical: the @s has been certified, but the
Settlement Agreement has not been approBd.settlement approval is not a necessary
precondition to staying parallel actions. Qsun multidistrict litigation have enjoined
parallel proceedings wheretdement of certain claimisas not yet been approvefiee In
re Baldwin-United Corp. 770 F.2d 328, 336 (2d Cir. 1985). Moreover, the same
concerns that justify the asting of parallel actions afteapproval of the settlement—
assuring the integrity of the class, ensurihg enforceability of th court’s orders, and
protecting any settlement fund—counselysig the parallel actions heré&ee Liles 350

F.3d at 746-47.
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The court finds that it can issue such ganution at this stage. The deficiencies
in the Notice and Settlement Agreement are relatively few, and are likely to be remedied.
While the injunction is not necessaxy protect an order of judgmergee28 U.S.C. §
2283, it is necessary and appropriataithof this court’s jurisdictionSee id8§ 1651(a),
2283. The court therefore enjsifurther proceedings in théazemj Goodman Jarratt,
andRuddactions.
VIIl. HEARING
The Kaufmanplaintiffs have requested a fin@lirness hearing for approval of the
Settlement Agreement. However, given thenewus outstanding isssl with regard to
the Notice and the substantive provisionstieg Settlement Agreement, setting a final
fairness hearing is premature at this point. Of course, the court will consider scheduling
such a hearing (and otheeadlines proposed by tKaufmanplaintiffs) if and when the
parties remedy the issues in the Notind the Settlement Agreement discussed above.
IX. CONCLUSION
As described above, the court orders as follows:

1. The nationwide Class is certified as described above;

2. Saul M. Kaufman and KimberlySteigh are appointed Class
Representatives;

3. The law firm of Bock & Hatch, LLGs appointed Lead Class Counsel,

4, The proposed Notice is not approved, but the settling parties are granted
leave to file a proposed amended Metconsistent with Rule 23 and this
opinion;

5. The proposed claim forms and methods are approved,

6. The proposed Settlement Agreememas preliminarily approved, due to

insufficient justification for the incentive awards for theufman Jarratt,
and Rudd plaintiffs, for the use of ay presfund, and for American
Express’s proposed reimbursement from the Settlement Fund; and
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7. TheKazemj Rudd Jarratt, andGoodmaractions are hereby enjoined.

ENTER:

K
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: December 22, 2009
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